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CIRCUIT  COURT  OF  THE  UNITED  SIJA^J^S. 

OmO—OOTOBBR  TERM,  1849.  •     -V  ' 


Wilson  v.  Stolly. 


A  license  toron  a  planing  machine  may  be  assigned^it  not  being  a  mere  per 
sonal  privilege. 

In  sucli  case  ^e  assignee  is  bound  to  perform  the  conditions  of  the  license. 

The  same  rule  applies  to  the  assignment  of  his  right  by  the  licensor. 

And-  a  forfeiture  of  the  license  may  be  enforced  according  to  its  terms,  by  rea- 
son  of  the  abandonment  or  neglect  of  the  licensee. 

Messrs.  Norton  and  Stanbery  for  plaintiff. 
Messrs.  Guynne  and  Corwin  for  defendant. 

OPINION   OF   THE   COURT. 

Tills  is  an  action  at  law,  to  recover  damages  for  the  in- 
fringement of  Woodworth's  patent  for  planing  boards,  which 
has  been  assigned  to  the  plaintiff. 

The  defendant  sets  up  a  license  in  his  defense.  Plaintiff 
alleges  that  the  license  was  forfeited  by  the  defendant. 

The  license  was  given  by  Brooks  and  Morris,  in  whom  the 
right  to  the  patent  was  vested,  but  they  have  since  assigned 
to  the  plaintiff.  In  that  assignment  the  license  to  Stolly 
and  others  is  referred  to,  and  Wilson,  the  plaintiff,  bound 
himself  to'do  what. Brooks  and  Morris  were  bound  to  do. 
1 


-v^H 


; -.OHIO. 

^ilson  V.  Stolly. 


In  the  license  Kugi  stated  that  Stolly  has  two  planing  ma- 
chines, and  lie  i^'b^  authorized  to  run  either.  Stolly  agreed 
to  pay  one  dcilef '  and  twenty-five  cents  to  the  lessor,  or  his 
assigns,  forjevery  thousand  feet  of  boards  by  him  planed,  to 
be  paid  every  Monday  morning,  during  the  term  of  the  lease  ; 
and  tba^be  will  work  for  cash  only. 

Hk  bbund  himself  to  keep  regular  books,  to  be  inspected 

wh*ea*Yequired  by  the  licensor,  and  that  he  would  make  his 

.-.relufn  under  oath,  when  required.     Among  other  provisions 

*/'  gf  the  contract,  it  was  agreed,  if  said  Stolly  elect  to  abandon 

'  'the  running  of  his  machines  as  aforesaid,  or  cease  for  two 

weeks  to  run  the  same,  then  such  neglect  to  run  shall  be 

considered  an  abandonment  on  his  part,  and  said  Brooks 

and  Morris  may  consider  this  contract  at  an  end. 

Under  the  contract,  Stolly  had  a  right  to  abandon  it  with- 
out cause.  The  neglect,  for  two  weeks,  to  run  the  machine, 
might  be  considered  an  abandonment  by  the  plaintiff.  A 
formal  notice  was  not  necessary  by  the  plaintiff,  that  he  con- 
sidered the  failure  to  run  the  machine  two  weeks  as  an 
abandonment.  Any  unequivocal  act,  showing  a  waiver  of 
the  right  to  put  an  end  to  the  contract,  such  as  an  expressed 
determination  to  enforce  it,  would  be  sufficient ;  or  an  ac- 
ceptance of  rent  subsequently.  A  refusal  to  receive  the 
rent  would  show,  that  he  considered  the  contract  terminated. 

It  seems,  from  the  testimony,  that  Stolly  sold  his  license 
to  Garrard.  The  license,  we  suppose,  was  assignable,  as  it 
could  not  be  considered  a  personal  privilege.  Garrard  pur- 
chased the  machine  of  Stolly,  and  commenced  running  it  the 
1st  of  June,  1846.  Inquiry  was  made  of  Garrard,  by  Wil- 
son, jun.,  by  what  right  he  was  running  the  machine  ;  and 
he  was  informed  that  he  was  running  under  Stolly's  license, 
which  had  been  assigned  to  him,  and  that  his  father,  the 
plaintiff,  had  promised  to  give  him  a  licenbe  if  Stolly  would 
abandon  his  license.  Young  Wilson  then  gave  Garrard  no- 
tice to  cease  running  the  machine.    Stolly  was  then  in  the 
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Wilson  V.  StoUj. 


shop,  and  told  Garrard  to  go  on, — that  he  would  stand  be- 
tween him  and  Wilson.  Witness  run  the  machine  from  1st 
June  to  October,  1846. 

In  September,  Garrard  informed  StoUy,  that  he  had  made 
an  agreement  with  Wilson,  to  run  the  machine.  StoUy  pro- 
posed to  Garrard  to  rescind  the  sale  of  the  machine,  and  re- 
fund the  money,  and  give  him  the  use  of  the  property  up  to 
that  time,  but  Garrard  refused  to  cancel  the  contract. 

On  the  30th  of  September,  1846,  StoUy  commenced  an 
action  of  replevin  for  the  machine,  until  which  time  Garrard 
continued  to  run  it.  About  two  weeks  before  this,  Stolly 
commenced  running  a  new  machine.  Garr£u*d  was  induced 
to  purchase  in  the  first,  by  the  representations  of  Stolly,  that 
he  would  give  his  custom  in  that  business,  as  far  as  he  could  ^ 
by  sending  his  customers  to  him.  When  the  sale  was  made 
to  Garrard,  Stolly  stated  as  a  reason  for  selling,  that  his  saw 
mill  and  the  planing  machine  afforded  more  business  than 
he  could  attend  to. 

From  these  facts,  gentlemen  of  the  jury,  it  will  be  6>r  you 
to  say,  whether  there  was  not  an  abandonment  of  hia  license 
by  Stolly.  He  sold  his  machine,  agreed  to  transfer  his 
license,  and  ceased  to  run  a  machine  from  some  time  in  May 
till  some  time  in  September.  To  cease  two  weeks  was  an 
abandonment  under  the  contract.  But  here  was  an  aban- 
donment of  more  than  three  months,  under  a  declaration 
that  he  intended  to  quit  the  business,  as  he  had  more  to  do 
than  he  could  attend  to.  Under  these  facts,  it  will  not  be 
difficult  for  you  to  render  a  verdict  in  the  case,  and  you  will 
find  such  damages  in  favor  of  the  plaintifi*  as  you  shall  think 
the  circumstances  require. 

Verdict  for  the  plaintiff. 


OHIO. 
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Parker  v.  Cartzler. 

A  motion  was  made  by  Mr.  Mason,  to  retax  the  costs  of  a 
witness  summoned  in  eleven  cases,  and  charged  for  an  at- 
tendance in  each.  Cited  1  Statutes  at  Large,  act  of  1789 ;  8 
do.  sec.  21,  act. 

This  motion  was  opposed  by  Mr.  Noble,  who  cited  5 
Mass.  Rep.  313;  10  lb.  174;  1  Sumner,  514;  1  Pick.  452, 
and  1  Wend.  68. 

BT   THE  COURT. 

The  court  have  generally  followed  the  practice  of  the 
State  Court,  in  allowing  witness  fees.  In  perhaps  all  the 
States  in  this  circuit,  each  witness  is  allowed  to  claim  his  per 
diem  in  all  the  cases  in  which  he  has  been  summoned.  But 
this  an  some  cases  would  give  a  witness  in  the  Circuit  Court 
of  iChe  United  States  from  ten  to  twenty  dollars  each  day. 
Such  eases  require  the  alteration  of  the  rule,  and  we,  there- 
fore* adopt  a  rule,  "  that  where  a  witness  shall  be  summoned 
in  several  causes,  he  shall  be  allowed  a  per  diem  and  mileage 
only  in  one  case ;  and  such  allowance  shall  be  distributed  and 
charged  equally  among  the  cases  in  which  he  shall  be  sum- 
moned.** 


J..  P.  Price  bt  al.  v.  Isaiah  Morris  et  al. 

Administratora  x»r  Ezecutore  in  another  State,  may  sue  in  this  State  under 
the  laws  of  Ohio. 

A  grant  of  letters  duly  certified  is  sufficient  autlioritj  to  8ue  in  Ohio. 

A.  deposition  taken  before  a  Major,  without  a  seal,  maj  be  received  as  pri- 
ma facie  evidence  of  the  right  to  take  it. 

Where  an  admiiiistrator  becomes  a  purchaser,  at  his  own  sale  of  real  es- 
tate, the  sale.maj  be  set  aside  at  the  discretion  of  the  parties  interested. 

Such  sale  tis  voidable,  though  no  fraud  be  shown. 


OCTOBER  TERM,  1849. 


Piieo  et  al.  V.  Morris  et  al. 


Messrs.  Thompson  and  Andrews ^  for  plaintiff. 
Mr.  ScoU  and  Frazer^  for  defendant. 

OPINIOX    OF   THE   COURT. 

This  is  an  action  of  ejectment,  brought  to  recover  seven- 
teen hundred  and  fifty  acres  of  land,  in  Clinton  county. 

1.  A  certified  copy  of  the  patent  was  introduced  by  the 
lessors,  Brook  Duvall  and  Maria  French,  heirs  of  Daniel  Du- 
vail,  deceased,  dated  19th  August,  1807. 

2.  A  deed  from  William  French  and  wife  who  married 
Maria  French,  dated  2d  Nov.  1807,  to  the  lessors  of  the 
plaintiff*,  four  of  the  heirs  of  William  D.  Price,  for  one  undi- 
\ided  half  and  five-sevenths  of  an  undivided  half. 

3.  Deed  from  William  D.  Price  to  James  Price. 

The  marriage  of  Maria  French  was  proved,  and  that  she 
had  seven  children,  some  of  whom  died  before  the  mother. 
They  lived  in  Virginia.  The  heirship^  of  the  other  parties 
proved  by  different  witnesses. 

It  was  objected  that  the  chief  magistrate  of  Fayetteville, 
before  whom  some  of  the  depositions  were  taken,  did  not 
certify  the  same  under  his  seal,  and  that  there  was  no  proof 
of  his  official  character.  The  depositions  being  certified  by 
him  as  Mayor,  the  court  will  presume  that  he  is  Mayor  un- 
less the  contrary  be  shown.  He  may  have  no  seal.  The  certi- 
ficate of  a  person  named  in  the  act  of  Congress,  as  having 
authority  to  take  depositions,  is  received  prima  facie,  without 
further  proof  of  his  authority. 

The  defendants  claim  under  a  sale  by  William  Duvall,  ad- 
ministrator of  William  Price ;  the  proceedings  in  the  Court 
of  Common  Pleas,  authorizing  the  sale  were  in  evidence,  and 
also  the  deed  of  the  adminisirator,  for  the  land  sold  to  Ha- 
worths,  dated  1st  March,  1811.  And  the  account  of  the 
administrator  rendered  to  the  Probate  Court,  showed  the 
payment  of  the  consideration.    The  two  hundred  and  forty- 


OHIO. 

Price  et  al.  v.  Morris  et  al. 


second  section  of  the  law  of  Ohio,  respecting  executors  and 
administrators,  provides, "  that  an  executor  or  administrator 
duly  appointed  in  any  other  State  or  country  n  ay  commence 
and  prosecute  any  action  or  suit  in  law  or  equity,  in  any 
court  in  this  State,  in  his  capacity  of  executor  or  administra- 
tor, in  like  manner,  and  under  like  restrictions,  as  a  non-resi- 
dent niay  be  permitted  to  sue." 

It  is  objected  that  there  was  no  sufficient  evidence  that 
Duvall  was  appointed  administrator;  but  the  court  held  that 
the  record  of  his  appointment  and  the  letters  of  administra- 
tion, duly  certified,  were  a  sufficient  authority  for  him  to  act 
as  such  in  this  State. 

It  was  also  objected  that  an  administrator  cannot  sell  to 
himself.  It  appears  that  Henry  A.  Christian  bid  off  the 
land  for  Duvall,  the  administrator.  A  trustee  cannot  sell  to 
himself;  at  least  such  a  sale,  though  not  void,  there  being 
no  fraud,  yet  it  may  be  avoided  at  the  discretion  of  the  party 
interested. 

In  their  charge  to  the  jury,  the  court  said :  In  this  case 
the  legal  title  must  prevail.  The  patent  to  Brook  Duvall  and 
Maria  French,  heirs  of  Daniel  Duvall,  deceased,  is  dated  the 
19th  of  August,  1807.  On  the  2d  of  November,  the  land  was 
conveyed  by  William  French  and  Maria  his  wife,  and  Hum- 
phrey Brook  Duvall  to  William  Price.  And  the  jury  are  to 
inquire  whether  Humphrey  Brook  Duvall  and  the  persons 
named  in  the  patent  are  the  heirs  of  Daniel  Duvall. 

That  Humphrey  was  one  of  the  heirs  seems  to  be  prob- 
able, from  the  fact  that  he  united  with  Maria  French  and 
her  husband,  who  owned  one-half  the  land,  and  of  whose 
identity  there  is  no  question,  in  executing  a  conveyance  of 
the  land. 

It  was  proved  that  William  Duvall  died  the  latter  part  of 
the  year  1808.  He  left  several  children  his  heirs,  who  are 
the  lessors  of  the  plaintiff,  and  who  are  proved  to  have  lived 
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in  Virginia  and  other  States  than  Ohio»  from  their  early 
years. 

On  the  1st  of  August,  1842,  the  heirs  of  Maria  French 
with  one  exception,  executed  a  deed  of  confirmation  for  the 
land  to  the  heirs  of  William  Price. 

The  above  constitutes  the  title  of  the  plaintiff. 

On  the  12th  of  November,  1808,  administration  was  grant- 
ed in  Virginia  to  William  Duvall,  on  the  estate  of  William 
Price. 

Under  the  authority  of  the  Court  of  Common  Pleas  of 
Warren  county,  he  sold,  as  administrator,  an  undivided  half 
of  the  land  in  controversy  to  George  and  James  Haworth. 
And  in  the  same  deed  one  moiety  of  the  tract  on  his  own  ac- 
count. In  the  deed  it  is  stated  that  the  land  was  patented 
in  the  name  of  Brook  Duvali  and  Maria  French,  heirs  of 
Daniel  Duvall,  deceased. 

J.  C.  Travis  proves  the  heirs  of  Humphrey  Brook  Duvall, 
deceased,  and  that  they  reside  in  the  States  of  Kentucky  and 
Tennessee.    The  time  of  Duvall's  death  is  not  stated. 

In  relation  to  the  statute  of  limitations  which  is  set  up  in 
defense,  Malon  Haworth  states  that  in  the  fall  of  1804, 
George  Haworth  lived  on  the  land.  Witness  has  lived 
adjoining  to  the  land  since  1804.  Mr.  Frazer  proves  posses- 
sion of  George  and  James  Haworth  in  1804.  Another  wit- 
ness proves  that  in  1809,  in  March,  he  saw  George  and 
James  Haworth  at  his  house,  and  that  they  informed  him 
they  were  on  their  way  to  old  Virginia,  with  a  view  of  buy- 
ing the  land  now  in  controversy. 

Henry  A.  Chirty,  now^  reported  to  be  dead,  came  to  the 
country,  as  the  agent  of  William  Duvall,  before  Haworths 
returned.  He  made  the  application  to  the  court  on  which 
the  dale  was  ordered,  and  he  purchased  the  land. 

It  does  not  appear  how  William  Duvall  became  interested 
in  the  land,  owning  an  undivided  moiety,  unless  by  his  pur- 
chase at  his  own  sale  as  administrator.      He  was  not  one  of 
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the  heirs  of  Daniel  Duvall.  And  if  his  interest  was  acquir- 
ed as  above  stated,  the  heirs  had  a  right  to  set  aside  the  pur- 
chase, merely  on  the  ground  that  he  could  not  be  the  pur- 
chaser, at  his  own  sale.  This  is  contrary  to  the  policy  of  the 
law,  and  is  voidable  on  that  ground. 

The  statute  of  limitations  at  that  time  did  not  run  against 
non-residents,  and  possession  before  the  emanation  of  the 
patent,  did  not  run  against  the  State.  If  the  possession  was 
adverse,  and  the  non-resident  who  owns  the  land  should 
come  into  the  State,  the  statute  would  begin  to  run  from  such 
time. 

Upon  the  whole,  gentlemen  of  the  jury,  so  far  as  the  sale 
was  made  by  the  administrator,  in  his  capacity  as  such,  there 
seems  to  be  no  legal  objeetion  against  the  right,  but  it  is  not 
shown  in  the  case  that  William  Duvall  had  any  other  right 
than  that  which  he  supposed  himself  to  acquire  at  his  own 
sale ;  and  which  purchase  the  heirs  object  to  by  bringing  the 
present  action. 

The  jury  found  upon  the  first  demise  of  the  declaration, 
that  the  defendants  are  guilty  in  manner  and  form  as  the 
plaintiifs  have  declared  against  them,  as  to  three-fourths  of 
an  undivided  half  of  said  premises  in  said  demise  arid  con- 
sent rules  mentioned,  being  three-fourths  of  that  part  of  said 
undivided  half,  which  the  defendants  claim  to  hold  under 
William  Duvall  by  deed  made  by  said  Duvall,  purporting  to 
come  in  his  own  right,  said  half  to  James  and  George  Ha- 
worth ;  and  as  to  the  residue  of  said  estate  and  premises 
and  the  demises  in  said  declaration,  the  jury  do  find  the  de- 
fendants not  guilty. 

And  thereupon  the  plaintifis'  counsel  moved  for  a  new 
trial,  on  which  motion  the  cause  was  continued.  At  the 
next  term  the  cause,  at  the  instance  of  the  counsel,  was  en- 
tered as  settled,  at  the  plaintifi^'s  cost,  judgment,  &c. 
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United  States  v.  Lytle  et  al. 

^  [This  opinion  was  prepared,  Ihongli  not  delivered.'  The  case  vas. taken  up 
and  adjusted  on  equitable  principles,  by  Ma.  MersditA,  the  Secretary  of  the 
Treasury.  As  the  questions  raised  by  the  demurrer  are  not  understood  to 
have  influenced  the  adjustment  of  the  claim,  on  its  merits ;  and  aJs  the'viev 
of  the  court  on  the  demurrer  embraced  some  matters  of  interest,  the  opinion 
is  published.] 

The  executive  in  carrying  into  effect  laws,  must  necessarily  give  a  construc- 
tion to  them,  and  such  construction  is  binding  upon  the  judiciary,  when . 
private  rights  are  not  affected. 

The  Treasury  Department  cannot  enlarge  the  district  of  a  Surveyor  Gen- 
eral, but  where  such  district  depends  upon  the  construction  of  various  acts 
of  Congress,  and  those  acts  have  been  uniformly  construed  one  way,  and 
such  constraction  has  been  repeatedly  sanctioned  by  legislative  action,  it 
must  be  considered  as  conclusive  on  the  judiciary. 

And  where  sueh  construction  had  been  fixed  for  years,  a  security  to  a 
Surveyor  General's  bond,  cannot  set  up  in  defence  as  a  bar  to  a  suit  on  the 
bond  that  the  duties  as  performed  were  beyond  the  proper  limits  of  the 
Surveyor  General's  district. 

Mr.  Bartley,  Dist.  Att'y,  and  Mr.  Stanbery,  for  plaintiff. 
^   Messrs  Ewing  and  Swayne  for  defendant. 

OPINION   OF  the   court. 

This  action  is  brought  on  an  official  bond  given  by 
Robert  T.  Lytle,  as  Surveyor  General,  dated  29th  April, 
1836.  The  bond  recites,  "  that  whereas,  the  President  of 
t  he  United  States  had,  pursuant  to  law,  appointed  Robert  T. 
Lytle,  the  Surveyor  General  of  the  Public  Lands,  in  the 
States  of  Ohio,  Indiana,  and  Michigan  Territory,"  &c.,  the 
conditions  of  which  were,  "  that  the  said  Robert  T.  Lytle 
should  faithfully  disburse,  according  to  law,  all  moneys 
placed  in  his  hands  for  disbursement,  and  should  faithfully 
discharge  the  duties  of  said  office." 

The  declaration  contained  many  counts,  to  which  several 
pleas  were  filed,  setting  up  that  the  duties  of  Lytle  were  to  be 
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performed,  and  his  disbarsements  made,  within  the  States  of 
Ohio  and  Indiana,  and  that  part  of  Michigan  Territory  east 
of  a  line  drawn  due  north  from  the  Wabash  river  and  Port 
Vincennes  to  the  Canada  shore ;  and  that  a  large  part  of  the 
moneys  placed  in  his  hands  for  disbursement,  was  required 
to  be  disbursed  beyond  these  limits,  and  for  the  faithful  dis- 
bursement of  which,  the  sureties  of  the  said  Lytle  are  not  re- 
sponsible ;  and  that  the  accounts  kept  by  the  government  do 
not  distinguish  between  the  sums  disbursed  by  him  beyond 
those  limits,  and  those  paid  within  them.  The  plaintiffs  de- 
murred to  these  pleas. 

By  the  pleadings,  the  issue  is  made  to  turn  upon  the  extent 
of  the  legally  constituted  district  of  the  Surveyor  General. 

The  1st  section  of  the  act  of  May  18, 1796,  provided, "  That 
a  Surveyor  General  shall  be  appointed,  whose  duty  it  shall 
be  to  engage  a  suf&cient  number  of  skillful  surveyors  as  his 
deputies,  whom  he  shall  cause,  without  delay,  to  survey  and 
mark  the  unascertained  outlines  of  the  lands  lying  north-west 
of  the  Ohio  river,  and  above  the  mouth  of  the  Kentucky  riv- 
er, in  which  the  titles  of  the  Indian  tribes  have  been  extin- 
guished," &c. 

The  act  of  March  26,  1804,  extends  the  power  of  the  Sur- 
veyor General  over  all  the  public  lands  of  the  United  States, 
to  which  the  Indian  title  has  been  or  shall  be  hereafter  extin- 
guished, north  of  the  river  Ohio,  and  east  of  the  river  Missis- 
sippi." 

On  the  28th  February,  1809,  the  Illinois  Territory  was  es- 
tablished, to  consist  of  "  all  that  part  of  Indiana  Territory 
which  lies  west  of  the  Wabash  river,  and  a  direct  line  drawn 
from  said  Wabash  river  and  Port  Vincennes,  due  north,  to 
the  territorial  line  and  Canada  shore." 
.  The  act  of  April  20, 1816,  authorizes  the  appointment  of  a 
'*  Surveyor  of  the  lands  of  the  United  States,  in  the  Territo- 
ries of  Illinois  and  Missouri.  And  he  is  required  to  cause 
so  much  of  the  public  land  to  be  surveyed  a^  the  President 
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of  the  United  States  shall  direct,  and  to  which  the  titles  of 
the  Indian  tribes  have  been  extinguished,  in  the  manner,  and 
to  do  and  perform  all  such  other  acts  in  relation  to  such 
lands,  as  the  Surveyor  General  is  authorized  and  directed  to 
do  in  relation  to  the  same."  And  all  repugnant  acts  are  re- 
pealed. 

These  acts,  it  is  admitted,  reduced  the  district  of  the  Sur- 
veyor General,  to  the  States  of  Ohio  and  Indiana,  and  so 
much  of  the  Michigan  Territory  as  lies  east  of  the  line  above 
designated,  as  constituting  the  eastern  boundary  of  the  Illi- 
nois Territory. 

By  the  act  of  April  18, 1818,  the  people  of  Illinois  were  au- 
thorized to  form  a  constitution  and  establish  a  State  govern- 
ment. The  State  to  be  bounded  on  the  north  by  latitude  42 
deg.  30  min.,  and  all  the  country  north  of  that  line  was  an- 
nexed to  Michigan  Territory.  This  is  the  tract  of  country 
embraced  by  Wisconsin.  And  it  is  claimed  that  the  annex- 
ed territory  was  taken  out  of  the  jurisdiction  of  the  surveyor 
for  Illinois  and  Missouri,  and  placed  in  that  of  the  Surveyor 
General,  who,  it  is  contended,  had  jurisdiction  over  all  the 
public  lands,  to  which  the  Indian  title  was  extinguished,  and 
which  were  not  made  subject  to  any  other  surveyor. 

When  the  Surveyor  General  was  first  appointed,  his  juris- 
diction was  limited  and  special  over  the  public  lands,  and  it 
has  continued  to  be  so.  In  this  respect  his  powers  appear  to 
be  similar  to  those  of  the  surveyors  which  have  since  been 
appointed.  His  district  wa^  large  at  first,  but  it  was  reduced 
by  the  establishment  of  other  and  independent  districts,  and 
the  law  confers  upon  him  no  general  powers  which  do  not 
belong  to  other  surveyors  There  seems  to  be,  therefore,  no 
ground  for  the  position  that  his  powers  extend  to  all  the  pub- 
lic lands  wherever  situated,  which  do  not  lie  within  a  special 
jurisdiction.  He  is  called  the  Surveyor  General,  but  he  has 
no  superintendency  over  the  other  surveyors,  and  the  name 
having  been  given,  it  is  presumed,  to  distinguish  him  from  the 
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deputy  surveyors  he  was  authorized  to  appoint,  it  is  still  ac- 
corded to  him  generally,  although  the  same  reason  would 
apply  it  to  other  surveyors  who  exercise  similar  powers,  and 
who,  in  various  other  acts,  are  called  Sur\'eyors  General. 

The  great  question  in  the  case  is,  whether  the  district  of 
country  west  of  lake  Michigan,  and  within  the  Territory  of 
Michigan,  was  embraced  by  the  district  for  which  Lytle  was 
appointed  Surveyor  General. 

There  can  be  no  doubt  that  the  Treasury  department  con- 
sidered the  country  west  of  lake  Michigan  as  being  within 
hid  district 

In  explanation  of  the  estimates  of  the  expenses  of  survey- 
ing the  public  lands,  for  the  year  1833,  submitted  by  the  Sec- 
retary of  the  Treasury,  there  was  an  item  of  950,000  "for 
Ohio,  Indiana,  and  Michigan  peninsula ;  also  surveys  west  of 
the  lake."  These  items  were  contained  in  the  report  of  the 
Commissioner  of  the  General  Land  Office.  And  in  an  official 
letter  of  Mr.  Williams,  the  predecessor  of  Mr.  Lytle,  Nov.  7, 
1832,  the  following  items  of  expenditure  are  required  :  ''  For 
surveying  the  public  lands  in  the  Michigan  Territory,  west  of 
lake  Michigan,  for  contracts  now  existing,  $20,000.  For 
other  surveys  in  Ohio,  Indiana,  and  the  peninsula  of  Michi- 
gan, $5,000." 

In  a  letter  of  the  Commissioner  of  the  General  Land  Office, 
dated  0th  February,  1836,  in  answer  to  inquiries  made  of  him 
by  a  member  of  the  House  of  Representatives,  he  says :  "As 
tho^e  lands  lying  north  of  the  State  of  Missouri  are  in  the 
Territory  of  Michigan,  they  would,  therefore,  be  under  the 
jurisdiction  of  the  Surveyor  General,  at  Cincinnati "  And  in 
an  official  letter  to  Mr.  Lytle,  dated  IGth  August,  1836,  he 
says,  "$50,000  have  been  appropriated  for  surveying  in 
Michigan  Territory,  west  of  the  lake,  and  in  Wisconsin  Terri- 
tory, which  amount  exceeds,  by  $25,000,  that  submitted  in 
your  last  annual  report." 
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These,  and  other  official  letters  of  the  Surveyor  General 
and  of  the  Treasury  Department,  show,  that  before  the  date 
of  Ly tie's  bond,  and  after  it,  his  district  was  considered  as 
embracing  the  whole  of  Michigan  Territory. 

In  the  argument  it  was  stated,  that  the  terms  Surveyor 
General  were  applied  only  to  the  surveyor  of  the  above  dis- 
trict. In  thb  the  counsel  are  mistaken.  In  the  correspond- 
ence of  the  Land  Office,  other  surveyors  are  occasionally 
called  Surveyors  Greneral ;  and  also  in  the  reports  of  com- 
mittees. In  the  act  of  March  3,  1831,  to  create  the  office  of 
surveyor  of  the  public  lands  for  the  State  of  Louisiana,  the 
first  section  provides,  '^  that  a  Surveyor  General  for  the  State 
of  Louisiana  shall  be  appointed,"  &c.  And  also  in  the  act 
of  May  7th,  1822,  by  the  first  section,  "  every  Surveyor  Gen- 
eral is  required  to  give  bond."  And  in  the  second  section, 
"  the  commission  of  every  Surveyor  General  in  office  was  to 
expire  on  the  1st  day  of  February  ensuing;  and  every  Sur- 
veyor General's  commission  afterwards,  was  limited  to  four 
years." 

But,  generally,  the  name  of  Surveyor  General  w£L8  applied 
to  the  surveyor  of  Ohio,  Indiana,  and  Michigan.  And  where 
such  designation  is  used  in  any  of  the  acts,  which  have  a  bear- 
ing on  this  controversy,  there  can  be  no  doubt  of  its  applica- 
tion. 

The  views  of  the  Treasury  Department  in  regard  to  the  ex- 
tent of  the  Surveyor  General's  district,  were  sanctioned  by 
numerous  acts  of  Congress.  This  has  been  done  uniformly 
since  the  passage  of  the  act  of  April  18, 1818,  authorizing  the 
people  of  Illinois  to  establish  a  State  government,  and  an- 
nexing the  territory  north  of  the  State  boundary  to  Michigan. 
Such  annexation  seems  to  have  been  considered  by  Congress 
and  the  Treasury  Department,  as  extending  the  Surveyor 
(xeneral's  dbtrict. 

By  the  act  of  March  3,  1831,  all  the  public  lands  to  which 
the  Indian  title  had  been  extinguished,  lying  north  of  the 
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northern  boundary  of  the  State  of  Illinois,  west  of  Lake 
Michigan,  and  east  of  the  Mississippi  river,  were  required  to 
be  surveyed  in  the  same  manner,  and  under  the  same  regu- 
lations, &:c.,  as  other  lands  are  surveyed.  The  act  of  June 
28th,  1834,  attached  the  country  north  of  the  State  of  Mis- 
souri, west  of  the  Missbsippi,  and  east  of  the  Missouri  river, 
to  Michigan  territory.  This  district  afterwards  constituted 
the  territory  of  Iowa. 

The  act  of  May  11th,  1820,  continued  the  powers  of  the 
commissioners  to  decide  on  the  "  rights  of  certain  claimants 
of  land  in  the  district  of  Detroit,  and  for  other  purposes," 
appointed  under  the  act  of  23d  April,  1812.  And  the  com- 
missioners were  authorized  to  ascertain  the  claims  to  land  at 
the  settlements  of  Green  Bay  and  Prairie  des  Chiens ;  and 
the  2d  sec.  of  the  latter  act  was  revived.  By  that  section 
the  tracts  confirmed  were  directed  to  be  surveyed  under  the 
direction  of  the  Surveyor  General,  by  such  of  his  assist- 
ants as  the  said  Surveyor  General  shall  appoint. 

By  the  act  of  Feb.  21,  1823,  the  above  act  of  1820  is  re- 
vived and  extended  to  claims  in  the  county  of  Michilimacki- 
naw,  and  the  6th  sec.  provides,  that  it  "  shall  be  the  duty  of 
the  Surveyor  General  of  the  United  States,  under  the  direc- 
tion of  the  Secretary  of  the  Treasury,  to  cause  the  land  con- 
firmed by  this  act  to  be  surveyed,"  &c.  These  claims  were 
west  of  Lake  Michigan. 

The  act  of  July  2d,  1836,  required  the  Surveyor  General 
to  lay  off  the  towns  of  Fort  Madison  and  Burlington,  Belle- 
view,  Dubuque,  and  Peru,  in  the  Territory  of  Wisconsin. 

By  the  act  of  April  20th,  1830,  the  Wisconsin  Territory  was 
organized,  and  Iowa  was  annexed  to  it.  The  12th  section 
enacted  that  the  laws  of  the  United  States  are  hereby  ex- 
tended over,  and  shall  be  in  force,  in  said  Territory,  so  far  as 
the  same  or  any  provisions  thereof  may  be  applicable. 

A  letter  from  the  Commissioner  of  the  General  Land 
Office,  dated  Aug.  28,  1831,  to  Mr.  Williams,  the  predeces- 
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8or  of  Lytle,  directed  him  to  cause  to  be  surveyed  without 
unnecessary  delay,  the  four  principal  meridian  lines  in  con* 
tinuation  of  that  meridian  which  will  be  run  by  Col.  McKee," 
(the  surveyor  of  Illinois  and  Missouri)  to  the  northern  boun- 
dary line  of  Illinois.  That  line  strikes  the  Wisconsin  river, 
north  of  Illinois,  not  far  from  the  Mississippi. 

In  the  appropriation  billd  since  1827,  the  Surveyor  Gene- 
ral of  Ohio,  Indiana,  and  Michigan,  is  named,  as  the  other 
surveyors  are,  of  the  States  and  Territories  which  compose 
their  several  districts.  This  shows  the  view  of  Congress  as 
to  the  extent  of  their  respective  districts. 

The  Territory  of  Wisconsinwas  created  by  the  act  of  April 
20th,  1836 ;  and  by  the  act  of  June  12th,  1838,  provision  was 
made  for  the  appointment  of  a  surveyor  of  the  territory, "  who 
shall  have  authority  and  perform  the  same  duties  respecting 
the  public  lands,  and  private  land  claims  in  the  Territory  of 
Wisconsin,  as  are  now  vested  in  and  required  of  the  survey- 
or of  the  lands  of  the  United  States  in  Ohio."  And  the  2d 
section  requires  the  "  surveyor  for  Ohio  to  deliver  to  the 
surveyor  of  Wisconsin  Territory,  all  the  maps,  papers,  re- 
cords, and  documents,  relating  to  the  public  lands  and  pri- 
vate land  claims  in  the  said  Territory  of  Wisconsin,  which 
may  be  in  his  office." 

This  latter  act  is  conclusive  as  to  the  construction  given 
by  Congress,  in  regard  to  the  extent  of  the  district  of  the 
Surveyor  General.  The  act  was  passed  subsequent  to  the 
date  of  Lytle's  bond,  and  it  cannot,  therefore,  affect  the 
legality  of  the  bond,  but  it  is  referred  to  as  showing  the  uni- 
form construction  of  the  district,  and  in  corroboration  of  prior 
acts. 

The  appropriation  bill  for  1818,  gives  $1000  to  the  sur- 
veyor of  the  Illinois  and  Missouri  Territories.  In  a  similar 
bill  for  1819,  the  State  of  Illinois  having  been  established, 
the  appropriation  was  for  the  like  sum  to  the  surveyor  in  the 
State  of  Illinois  and  the  Missouri  Territory.     And  such  was 
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sQbstantially  the  designation  given  to  the  above  surveyor 
down  to  the  year  1836.  Prior  to  that,  the  appropriations  for 
surveying  were  made  in  gross ;  but  in  that  year  they  were 
made  specifically,  for  the  Michigan  Peninsula,  and  for  Mich- 
igan west  of  the  Lake,  and  in  Wisconsin ;  and  also  for  Illi- 
nois and  Missouri.  This  mode  of  making  such  appropria- 
tions has  since  been  observed. 

Since  the  act  of  1816,  constituting  a  surveyor's  district  of 
the  Illinois  and  Missouri  Territories,  and  which  limited  the 
jurbdiction  of  the  Surveyor  General  of  Ohio  to  the  eastern 
line  of  Illinois,  there  has  been  no  direct  legislative  action  on 
the  subject.  And  it  is  contended  that  the  boundaries  of  a 
surveyor's  district  can  only  be  extended  or  altered  by  direct 
legislation. 

In  establishing  surveyor's  districts,  States  and  Territories 
are  referred  to,  as  a  convenient  mode  of  fixing  their  bounda- 
ries. They  might  have  been  described  by  water  courses, 
degrees  of  latitude,  or  by  mathematical  lines  between  given 
points.  But  the  boundaries  of  States  and  Territories  being 
better  known,  generally,  than  other  lines,  they  have  been 
preferred.  Surveyor's  districts  thus  formed,  are  in  no  way 
connected  with  the  political  organization  of  a  State  or  Terri- 
tory, or  affected  by  the  change  of  their  boundaries. 

By  the  act  of  March  3, 1807,  the  President  of  the  United 
States  was  authorized  to  lease  lead  mines  in  the  Indiana  Ter- 
ritory ;  but  those  mines  were  included  within  the  Illinois  Ter- 
ritory, subsequently  established,  and  it  was  objected,  there- 
fore, on  that  and  other  grounds,  that  the  President  had  no 
power  to  lease.  But  the  court,  in  1  McLean  158,  said,  "  the 
act  authorizing  the  President  to  lease  lead  mines  refers  to 
them  as  situated  in  the  Territory  of  Indiana;  but  this  is 
merely  descriptive  of  th^  locality  of  the  mines,  and  does  not 
limit  the  exercise  of  the  power  to  the  boundaries  of  Indiana, 
as  they  might  afterwards  be  changed.  The  lead  mines 
within  the  original  limits  of  the  Territory  were  the  mines 
which  the  law  authorized  the  President  to  lease ;  and  no  sub- 
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division  of  the  territory,  or  change  from  a  territorial  to  a 
state  government,  can  affect  the  exercise  of  the  power." 

These  remarks  have  some  application  to  the  principle  of 
the  case  under  consideration.  And  if  it  stood  upon  the  acts 
of  1816  and  1818,  it  would  seem  that  the  Surveyor  General's 
district  was  limited  to  the  eastern  line  of  the  Illinois  territory. 
The  act  of  1818,  which  attached  the  land  north  of  the  state 
line  of  Illinois  to  Michigan,  enlarged  that  territory,  but  this 
did  not  necessarily  enlarge  the  district  of  the  Surveyor  Gen- 
eral. But  a  different  construction  has  been  placed  upon  that 
act  by  the  Treasury  Department,  and  by  Congress.  It  can- 
not be  doubted  that  they  construed  the  district  of  the  Surveyor 
General  as  embracing  the  whole  of  the  Michigan  territory. 
And  this  construction  has  been  acted  upon  by  the  Treasury 
Department  from  1818,  in  directing  surveys  to  be  made,  and 
in  issuing  patents  ;  and  by  Congress,  in  making  appropria- 
tions for  such  surveys ;  in  requiring  private  claims  to  be 
surveyed  west  of  Lake  Michigan,  by  the  Surveyor  General, 
and  by  making  no  other  provision  for  surveys  within  that 
territory. 

It  is  admitted  that  the  Treasury  Department  has  not 
power  to  establish  or  alter  the  district  of  the  Surveyor  Gene- 
ral. But  the  executive  branch  of  the  government  is  bound 
to  give  effect  to  the  laws  which  regulate  its  duties.  And  this 
necessarily  requires  a  construction  of  those  laws.  And  where 
such  construction  has  been  acted  on  for  a  great  number  of 
yearsy  under  the  saiictions  of  the  law-making  power,  it  be- 
comes a  serious  question  how  far  the  judicial  power  can  or 
should  interfere.  So  far  as  the  public  are  concerned,  there 
can  be  no  doubt  that  the  surveys  made  by  the  Surveyor 
General,  in  every  part  of  Michigan,  are  valid.  And  we  sup- 
pose that  the  surveys  of  private  claims,  under  the  special 
acts,  within  the  same  territory,  are  also  valid.  Under  these 
acts  of  the  government,  rights  have  been  acquired,  which 
ought  not,  and,  perhaps,  cannot  be  shaken.  Lapse  of  time, 
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with  its  healing  effects,  and  in  all  its  force,  applies  to  such* 
rights. 

Where,  under  an  executive  construction  of  the  law,  a 
wrong  is  done  to  an  individual,  the  courts  will  give  him  re- 
dress. But  where  no  such  wrong  is  done,  it  is  supposed  that 
acts  of  the  executive  within  the  general  scope  of  its  powers, 
and  by  virtue  of  law,  cannot  be  reviewed,  though,  to  some 
extent,  the  letter  of  the  law  may  not  have  been  followed. 
There  is  no  court  of  errors,  in  which  executive  decisions  that 
do  not  affect  individual  rights,  can  be  reversed. 

Congress  have,  since  1827,  in  prescribing  the  duties  of  the 
Surveyor  General,  in  appropriating  his  salary,  and  in  all 
legislative  reference  to  him,  spoken  of  him  as  the  Surveyor 
General  of  Ohio,  Indiana,  and  Michigan.  And  the  other 
surveyors  are  named  as  surveyors  of  the  states  or  territories 
which  compose  their  respective  districts.  This  designation 
is  important  as  showing  the  view  of  Congress  in  regard  to 
the  jurisdiction  of  the  Surveyor  General ;  and  when  taken  in 
connection  with  other  acts,  can  leave  no  doubt  upon  the 
mind  of  any  one,  that  they  authorized  and  required  him  to 
perform  his  functions  within  the  entire  territory  of  Michigan. 
This,  then,  is  not  a  mere  legislative  construction  of  a  pre- 
vious act,  but  a  recognition  of  rights,  and  an  imposition  of 
duties  by  the  paramount  authority.  That  the  Surveyor  Gene- 
ral was  as  responsible  for  the  duties  thus  imposed,  as  for  the 
performance  of  any  other  duties  which  belonged  to  his  office, 
we  suppose  to  be  unquestionable.  He  was  then,  in  making 
surveys  in  the  territory  west  of  Lake  Michigan,  acting  in  the 
line  of  his  duty  under  the  sanctions  of  law.  The  surveys 
were  required  to  be  made  bylaw ;  the  Surveyor  General  was 
instructed,  by  the  proper  authority,  to  cause  them  to  be 
made  ;  and  they  were  made  accordingly,  under  his  direction. 
They  were  made  within  the  territory  of  Michigan,  and  that, 
by  the  concurrent  views  and  action  of  the  Treasury  Depart- 
ment, and  of  Congress,  was  within  the  district  of  the  Sur- 
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veyor  General.  Whether  this  resulted  from  a  construction 
of  the  act  of  1818,  or  the  act  of  April  20, 1836,  which  organ- 
ized the  territory  of  Wisconsin,  and  extended  the  laws  of  the 
United  States  over  it,  or  of  some  other  act,  may  not  be  ma- 
terial ;  the  fact  of  the  ex^cise  of  jurisdiction  under  the  direc- 
tion of  the  law-making  power  is  undisputed. 

From  these  facts  the  question  arises,  whether  the  defend- 
ants, as  sureties  of  Lytle,  are  responsible  for  his  disburse- 
ments west  of  Lake  Michigan. 

The  first  bond  of  Lytle  was  dated  April  23, 1835,  the  sec- 
ond, on  which  this  suit  is  brought,  April  29,  1836.  Before 
the  date  of  the  first  bond,  and  in  the  time  of  Williams,  the 
predecessor  of  Lytle,  contracts  were  made,  and  surveys  were 
being  executed  west  of  the  Lake.  And  the  first  report  of 
Lytle  contained  requisitions  for  appropriations  to  continue 
those  surveys,  and  cover  expenses  in  making  them,  already 
incurred.  There  could  have  been  no  surprise  to  the  Surveyor 
General,  or  to  his  sureties,  that  he  was  cstlled  upon  to  super- 
intend these  surveys.  They  constituted  no  inconsiderable 
part  of  his  duties,  as  they  had  done  those  of  his  predecessor. 

In  the  general  appropriation  law  of  1837,  there  was  ap- 
propriated ^'  for  completing  the  surveys,  &c.,  in  Ohio,  Indi- 
ana, Michigan,  and  Wisconsin,  $3,040,"  and  "  for  surveying 
of  the  public  lands  in  the  district  composed  of  the  States  of 
Illinois  and  Missouri,  $36,000."  Here,  as  in  other  ea^es  of 
appropriations  for  surveys,  the  districts  are  designated. 

The  question  does  not  arise  whether  the  sureties  are  re- 
sponsible for  the  performance  of  new  and  additional  duties, 
imposed  by  law  on  the  Surveyor  General,  after  the  date  of 
the  bond.  If  the  Michigan  territory,  west  of  tiie  Lake,  was 
within  the  district  of  the  Surveyor  General,  it  is  not  pretend- 
ed that  the  duties  required  of  him  did  not  belong  to  the  office, 
when  the  defendants  became  bound  as  sureties.  The  reci- 
tal in  the  bond  stated  that,  '^  pursuant  to  law  the  President 
had  appointed  Lytle  Surveyor  General  of  the  public  lands 
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in  the  State  of  Ohio,  Indiana,  and  Michigan  territory."  And 
if  the  whole  of  Michigan  territory  was  embraced  in  the  dis- 
trict, then  the  bond  does  not  extend  beyond  the  law.  That 
the  entire  territory  was  within  the  district  appears  from  the 
action  of  the  Treasury  Department,  and  the  authoritative 
action  of  Congress. 

But  it  is  objected,  ^*  if  the  territory  now  Wisconsin  and 
Iowa,  the  latter  lying  west  of  the  Mississippi  river,  became  a 
part  of  the  Surveyor  General's  district,  by  being  attached 
to  and  made  a  part  of  the  Michigan  territory,  that  the  same 
territory,  by  being  detached,  on  the  same  principle,  ceased  to 
be  a  part  of  the  district." 

This  consequence  does  by  no  means  follow.  The  above 
territory  was  made  a  part  of  the  Michigan  territory,  and,  by 
various  acts  of  Congress,  the  duties  of  the  Surveyor  General 
were  required  to  be  performed  within  the  annexed  territory, 
as  a  part  of  Michigan.  Subsequently,  the  Wisconsin  terri- 
tory was  established,  and  the  Surveyor  General,  under  the 
orders  of  the  Treasury  Department  and  the  sanctions  of 
Congress,  continued  to  discharge  his  functions  until,  by  the 
act  of  1838,  provision  was  made  to  appoint  a  Surveyor  Gen- 
eral for  Wisconsin.  In  that  act  Congress  provide  that  the 
new  Surveyor  "  shall  have  authority  and  perform  the  same 
duties  respecting  the  public  lands  and  private  land  claims 
in  the  territory  of  Wisconsin,  as  are  now  vested  in  and  required 
of  the  Surveyor  of  the  lands  of  the  United  States  in  Ohio.'^ 
They  give  to  the  Wisconsin  Surveyor,  by  this  act,  no  more 
power  over  the  public  lands  of  the  territory  than  was  vested 
in  the  Surveyor  General.  If  he  had  no  power  to  make  sur- 
veys in  this  territory,  then  the  Surveyor  of  the  territory  re- 
ceived none  under  the  act. 

Where  the  boundary  of  a  state  or  territory  constitutes  the 
Surveyor's  district,  and  that  boundary  is  enlarged,  the  argu- 
ment is  not  without  plausibility,  that  the  district  is  also  en- 
larged.    But  when  the  district  thus  enlarged  is  sanctioned 
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by  numerous  acts  of  legislation,  and  by  a  uniform  course  of 
the  Treasury  Department,  for  a  great  number  of  years,  there 
would  seem  to  be  little  ground  for  doubt  on  the  subject. 
Congress  had  the  power  to  require  the  Surveyor  General  to 
perform  duties  in  any  State  or  Territory,  without  fixing  the 
boundary  of  his  district.  The  law  requiring  his  duties  to  be 
performed  in  a  territory  or  state,  makes  such  territory  or 
state  his  district.  Now,  this  was  done,  substantially,  in  Wis- 
consin territory.  The  law  required  the  lands  in  that  terri- 
tory to  be  surveyed,  to  which  the  Indian  title  had  been  ex- 
tinguished. Those  lands,  by  the  uniform  action  of  Con- 
gress, and  of  the  executive  department,  for  eighteen  years 
before  the  appointment  of  Lytle  were  considered  within  the 
district  of  the  Surveyor  General.  No  other  surveyor  had 
any  jurisdiction  over  them.  None  other  claimed  or  exer- 
cised such  right,  or  was  authorized  to  do  so  under  the  acts 
of  Congress.  This  would  seem  to  be  conclusive  as  to  the 
jurisdiction  of  the  Surveyor  General. 

After  the  most  deliberate  examination  of  this  case,  and 
under  the  pressure  of  the  executive  construction  of  the  laws, 
sanctioned  in  various  forms  by  the  legislative  power,  I  am 
brought  to  the  conclusion,  contrary  to  my  impression  during 
the  argument,  that  the  whole  of  the  territory  of  Michigan 
was  embraced  in  the  district  of  the  Surveyor  General ;  and, 
consequently,  that  the  bond  of  the  defendants  is  not  void 
or  inoperative,  on  the  ground  stated  in  the  pleas.  The  de- 
murrers to  the  pleas  are,  therefore,  sustained. 
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Lands,  bj  the  laws  of  Ohio,  are  subject  to  the  payment  of  a  deceased 
person's  debts,  and  where  such  sale  has  been  made,  under  an  order  from  the 
proper  court,  by  tlie  administration,  the  court  will  not  disturb  the  rights  of 
innocent  purchasers,  after  the  lapse  of  thirty  years. 
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OPINION   OF  THE   COURT. 

This  case  is  submitted  to  the  court  on  bill  and  answer. 
The  complainants  are  children  and  devisees  of  Richard 
Newsom,  deceased,  of  Steubenville,  who  died  in  1809,  hav- 
ing an  equitable  interest  in  Lot  No.  4,  in  said  town,  the  legal 
title  being  held  in  trust  for  him  by  Bazaleel  Wells. 

His  widow  was  appointed  administratrix  with  the  will  an- 
nexed. On  petition  of  the  administratrix  in  the  Common 
Pleas,  Newsom's  interest  was  sold  to  pay  debts,  and  an 
order  made  confirming  the  sale  and  directing  Wells  to  con- 
vey to  the  purchasers,  Carroll  and  Kells.  This  order  was 
made  in  1812.  The  lot  has  since  been  subdivided  and  sold 
to  numerous  purchasers  who  are  made  defendants. 

The  bill  is  filed  to  set  aside  these  proceedings,  and  declare 
the  trust  in  favor  of  the  complainants  devisees  alleging  their 
disability  by  reason  of  infancy  and  non-residence,  until  with- 
in twenty-one  years  before  suit  brojaght. 

The  answer  admits  the  original  trust  in  Wells,  Newsom's 
equitable  estate,  but  sets  up  the  order  of  sale  to  pay  debts, 
denies  the  disabilities,  and  insists  on  the  lapse  of  time  and 
their  character  as  bona  fide  purchasers,  to  protect  their  title 
against  any  irregularities  in  the  proceedings.  Their  posses- 
sion commenced  in  1812.  Bill  filed  Sept.  9th,  1845,  thirty- 
three  years  after  the  sale. 

That  the  Court  of  Common  Pleas  had  a  general  jurisdic- 
tion to  subject  lands  of  deceased  persons  to  pay  debts,  is  un- 
doubted. Under  such  a  proceeding  the  lot  in  controversy 
was  ordered  to  be  sold.  No  want  of  jurisdiction  in  the 
court,  or  irregularity  in  the  proceeding,  is  averred  in  the  bill. 
The  devise  of  the  ancestor,  whether  expressed  in  the  will  or 
not,  did  not  withdraw  the  land  from  the  rights  of  creditors. 
There  seems  to  be  no  ground  to  set  aside  the  proceedings  in 
this  case,  more  than  thirty  years  ago,  except  that  the  heirs 
and  devisees  were  infants.    The  bill  must  be  dismissed. 


OCTOBER  TERM,  1849.  23 

United  States  e.  Burns. 


United  States  v.  John  Fisher. 

Where  an  indictment  charges  the  carrier  of  the  mail  with  stealing  a  letter 
out  of  it,  it  is  sufficient. 

If  the  letter  contain  an  article  of  value,  it  must  be  so  averred  in  the  in- 
dictment, to  subject  the  defendant  to  the  incurred  penalty. 

But  as  it  is  an  offence  to  steal  a  letter  which  contains  no  article  of  value, 
it  is  not  necessary  to  aver  that  it  contained  no  such  article. 

District  Attorney^  for  plaintifTs. 
Mr.  Lawrence^  for  defendant. 

OPINION    OF   THE   COURT. 

This  is  an  indictment  against  the  defendant,  charging  him 
as  carrier  of  the  mail,  with  stealing  letters,  &c.  A  motion  is 
made  to  quash  certain  counts  in  the  indictment  which  charge 
the  defendant  with  stealing  a  letter,  without  alleging  that  it 
contained  no  article  of  value.  This  is  not  necessary.  A  car- 
rier of  the  mail  is  subject  to  a  higher  penalty  where  he  steals 
a  letter  out  of  the  mail,  which  contains  an  article  of  value. 
And  when  this  offense  is  committed,  the  indictment  must  al- 
lege the  letter  contained  an  article  of  value,  which  aggra- 
vates the  offense  and  incurs  a  higher  penalty.  But  where 
the  offense  consists  in  stealing  a  letter,  it  may  be  so  laid  in 
the  indictment,  and  the  proof  cannot  go  beyond  the  indict- 
ment. The  motion  is  overruled.  The  evidence  being  heard 
by  the  jury,  he  was  convicted  and  sentenced  by  the  court. 


UNrTED  States  v.  James  Burns. 

On  an  indictment  for  counterfeiting  coin,  the  guilty  participation  of  the 
Uvfeiidant  in  the  act  may  bo  inferred  from  proof  that  a  quantity  of  spurious 
coin,  and  instruments  and  appliances  for  making  it,  virere  found  in  his  pos- 
session. Such  proof,  unexplained  by  evidence  rebutting  the  presumption  of 
guilt,  wiU  be  sufficient  to  justify  a  verdict  of  guilty. 
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On  the  trial  of  sach  an  indictment,  there  must  be  proof  sustaining  the  aver- 
ments, that  the  coins  alleged  to  have  been  made  were  in  the  likeness  and 
similitude  of  genuine  coins. 

If  the  spurious  coin,  from  its  incompleteness,  or  the  defectiveness  of  its 
manufacture,  is  not  fitted  to  deceive  persons  of  the  most  ordinary  caution 
and  intelligence,  the  inference  of  a  criminal  intention  in  making  it  does 
not  arise. 

It  is  not  necessary  to  prove,  in  support  of  a  charge  for  making  American 
coins,  or  coins  made  current  by  act  of  Congress,  that  there  are  genuine 
coins,  of  which,  those  alleged  to  have  been  made,  were  counterfeits.  The 
court  and  jury,  will  take  notice  without  proof,  of  the  legal  coins  made 
at  the  mint  of  the  United  States  pursuant  to  law,  and  of  foreign  coins 
made  current  by  law. 

The  designation  in  the  indictment  of  the  coins,  alleged  to  have  been  made, 
as  coins  called  fifty  cent  pieces  and  twenty-five  cent  pieces,  instead  of 
the  half  dollar  and  the  quarter  dollar,  by  which  names  they  are  called 
in  the  act  of  Congress  regulating  the  coinage  of  the  country,  is  not  a 
material  variance,  and  will  not  support  a  motion  in  arrest  of  judgment. 

One  or  more  good  counts  in  an  indictment,  though  there  may  be  some  that 
are  bad,  will  sustain  a  general  verdict  of  guilty. 

In  an  indictment  framed  on  the  20th  sec.  of  the  crimes  act  of  the  3d  of 
March,  1825,  it  is  not  a  misjoinder  to  add  to  the  counts  charging  the 
making  of  false  coin,  a  count  for  aiding  and  assisting  in  making  such 
coins,  and  one  for  procuring  them  to  be  made. 

Mr.  MasoHy  District  Attorney^  for  the  plaintiiTd. 
Mr.  Perry  and  Mr.  Cushingy  for  the  defendant. 

OPINION.       BY   JUDGE    LEAVFTT. 

The  indictment  in  this  case  is  framed  under  the  20th  sec- 
tion of  the  act  of  Congress  of  the  3rd  of  March,  1825, 
"  more  effectually  to  provide  for  the  punishment  of  certain 
crimes  against  the  United  States,  and  for  other  purposes.'' 
4  U.  S.  Stat.  121.  It  is  provided  in  this  section,  that "  if  any 
person  or  persons  shall  falsely  make,  forge,  or  counterfeit,  or 
cause  or  procure  to  be  falsely  made  or  counterfeited,  or  wil- 
lingly aid  or  assist  in  falsely  making,  forging,  or  counterfeit- 
ing any  coin,  in  the  resemblance  or  similitude  of  the  gold 
or  silver  coin,  which  has  been  or  may  hereafler  be  coined  at 
the  mint  of  the  United  States ;  or,  in  the  resemblance  or  si- 
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militude  of  any  foreign  gold  or  silver  coin,  which  by  law 
now  is,  or  may  hereafter  be  made  current  in  the  United 
States,  &c.,  he  shall  be  deemed  guilty,"  &c.  There  are  six 
counts  in  the  indictment:  1.  Making  a  counterfeit  silver 
coin  of  the  United  States,  called  twenty-five  cents;  one  call- 
ed fifty  cents ;  and  a  foreign  coin,  made  current  by  law, 
called  five  francs.  2.  Making  an  American  coin  called  fifty 
cents.  3.  Making  a  large  quantity  —  viz :  twenty  pieces  of 
American  coin  called  fifty  cent  pieces ;  twenty-five  pieces 
called  twenty-five  cent  pieces ;  twenty  pieces  foreign  coin  call- 
twenty-five  cent  pieces ;  and  twenty  pieces  of  foreign  coin 
called  five  francs.  4.  Making  ten  pieces  of  American  coin 
called  fifty  cent  pieces,  or  half  dollars.  5.  Aiding  and  as- 
sisting some  person,  to  the  jurors  unknown,  in  making  and 
counterfeiting  sundry  coins.  6.  Causing  and  procuring  the 
making  of  false  coins. 

Without  attempting  a  minute  recapitulation  of  the  evi- 
dence of  all  the  witnesses  for  the  prosecution,  it  will  be  suf- 
ficient to  call  the  attention  of  the  jury  to  the  prominent  and 
material  facts  proved.  These  facts  are :  that  the  defendant, 
some  time  previous  to  his  arrest,  rented  a  tenement  on  Baum 
street,  in  the  city  of  Cincinnati,  the  basement  of  which,  was 
occupied  by  himself,  and  one  Rogers,  and  the  other  parts 
were  rented  by  the  defendant  to  other  persons.  In  Sep- 
tember, 1848,  the  witnesses  Legge,  Davidson,  and  Blackburn? 
having  a  warrant  for  the  arrest  of  the  defendant  and  the 
said  Rogers,  entered  the  basement  room  of  the  house  refer- 
red to.  They  found  Rogers  and  arrested  him ;  the  defendant 
was  not  there.  The  witnesses  state,  that  in  this  room  they 
found  on  a  table,  a  considerable  quantity  of  counterfeit 
coin,  some  of  which  was  in  an  unfinished  state.  In  a  trunk 
they  found  a  leathern  bag  filled  with  counterfeit  half  dollars 
and  five  franc  pieces,  which  were  finished.  There  was  also 
in  the  room,  several  bars  of  metal,  and  a  box  containing 
moulds  for  making  five  franc  pieces,  half  and  quarter  dollars, 
and  half  eagles.     It  is  also  proved,  that  on  several  occasions 
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previously  to  the  arrest  of  Rogers,  the  defendant  had  pur- 
chased plaster  of  paris,  alleging  at  one  time,  that  he  wanted 
it  for  dental  purposes,  and  at  another  for  making  busts.  On 
one  occasion  he  purchased  a  box  full  of  plaster  which  was 
put  up  by  the  witness,  and  the  box  marked  by  him,  and 
which,  being  shown  to  him  in  court,  he  identified  as  being 
the  same  box  which  contained  the  plaster,  and  which  was 
found  by  the  officers  in  the  room  referred  to,  occupied  by  the 
defendant  and  Rogers.  The  defendant  was  subsequently 
arrested  on  the  Kentucky  side  of  the  Ohio  river,  a  short  dis- 
tance below  the  mouth  of  Big  Sandy.  When  arrested  he 
was  trying  to  make  his  escape.  On  his  person  were  found 
some  counterfeit  five  franc,  half  dollar,  and  quarter  dollar 
pieces.  He  denied  that  he  had  passed  any  counterfeit  coin, 
but  on  being  reminded  of  his  connection  with  Rogers,  said 
he  had  kept  more  of  that  kind  of  company  than  was  good 
for  him,  and  inquired  if  he  could  not  be  relieved  from  his 
difficulty  by  enlisting  as  a  soldier  in  the  service  of  the 
United  States. 

It  is  insisted  by  the  counsel  for  the  defense,  that  this  evi- 
dence does  not  establish  the  guilty  agency  of  the  defendant, 
in  making,  or  aiding  to  make,  any  of  the  false  coin,  described 
in  the  indictment.  On  this  point,  it  will  be  sufficient  to 
remark,  that  the  law  raises  a  presumption  of  guilt  from  the 
circumstances  proved.  The  defendant  was  the  lessee,  and 
had  been  the  actual  occupant,  in  connection  with  Rogers,  of 
the  room  in  which  a  large  quantity  of  spurious  coin,  and  va- 
rious instruments  and  appliances  for  coining  were  found.  It 
is  also  proved  that  a  box  containing  plaster  of  paris,  pur- 
chased by  the  defendant,  was  found  in  the  room,  and  when 
arrested,  several  pieces  of  counterfeit  coin  were  found  upon 
his  person.  These  are  circumstances  from  which,  unexplain- 
ed by  testimony  on  the  part  of  the  defendant,  relieving  him 
from  the  suspicions  and  inferences  otherwise  arising,  the 
jury  may  rightfully  presume  his  criminal  participation  in 
making  the  spurious  coin  found  in  his  possession. 
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It  is  also  insisted  in  argument,  that  there  is  no  proof  that 
the  coins  found  in  the  defendant's  possession  are  in  the  like-  ^ 
ness  and  similitude  of  the  genuine  coins,  of  which  they  are 
alleged  to  be  counterfeit  imitations.  This  is  undoubtedly 
one  of  the  material  allegations  in  the  indictment,  which  must 
be  sustained  by  the  evidence,  to  the  satisfaction  of  the  jury. 
It  is  of  the  essence  of  the  crime  imputed  to  the  defendant, 
that  he  made,  or  assisted  in  making  the  spurious  coin,  with 
the  fraudulent  intent  of  passing  it  as  genuine.  And  it  is 
certain  that  no  such  intent  can  be  fairly  presumed,  unless 
the  coin  was  of  a  character,  and  in  a  condition  to  be 
used  for  purposes  of  fraud  and  imposition.  It  would  seem 
from  the  evidence  that  a  portion  of  the  coin  found  in  the 
defendant's  room,  was  in  an  unfinished  state,  and  therefore 
not  prepared  for  use.  The  statute  provides  no  punishment 
for  the  manufacture  of  unfinished  coin;  nor  is  that  the 
charge  exhibited  against  the  defendant  in  the  indictment. 
There  was  a  part  of  the  coin  found  by  the  witnesses,  which 
was  in  a  finished  state.  The  precise  character  and  appear- 
ance of  the  coin  are  not  stated  by  the  witnesses.  It  will  be 
for  the  jury  to  say,  whether  they  were  so  far  artistically 
complete  as  to  be  used  successfully  for  the  purposes  of  de- 
ception and  fraud.  If,  from  incompleteness,  or  the  clumsi- 
ness of  the  manufacture,  men  of  very  ordinary  circumspec- 
tion and  intelligence  could  not  be  imposed  on  by  them,  there 
is  no  ground  for  the  inference  that  they  were  designed  for 
fraudulent  use.  The  jury  however  will  bear  in  mind  that  it 
is  the  object  and  the  policy  of  the  law,  to  protect  all  classes 
of  community  from  frauds  and  impositions,  connected  with 
attempts  to  pass  spurious  coins.  There  are  many  whose  ex- 
perience and  intelligence  do  not  qualify  them  for  a  very  ac- 
curate ju<)gment  of  the  character  of  coin,  and  such  may  be 
defrauded  by  it,  while  others  of  greater  experience  and  skill 
in  these  matters  would  reject  it  without  hesitation.  It  will 
be  for  the  jury  to  say,  whether  the  evidence  in  this  case  sus- 
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tains  the  averment,  that  the  coin  made  by  the  defendant  was 
^^^  in  the  likeness  and  similitude  of  genuine  coin." 

It  has  been  also  suggested  by  counsel,  that  the  jury  cannot 
convict  in  this  case,  for  the  reason  that  no  proof  has  been 
offered  on  the  part  of  the  prosecution,  of  the  fact  that  there 
are  genuine  coins,  of  which  those  mentioned  in  the  indict- 
ment are  counterfeits.  It  was  not  necessary  that  such  proof 
should  be  offered.  There  are  some  facts,  of  which  a  court 
and  jury  will  take  notice,  without  formal  proof.  That  the 
coins  named  in  the  indictment  as  fifty  cent  pieces  or  half 
dollar:),  or  as  twenty-five  cent  pieces,  are  legal  subdivisions 
of  the  dollar,  authorized  to  be  coined  by  the  mint  of  the  Uni- 
ted States,  is  a  fact  within  the  judicial  cognizance  of  this 
court,  upon  which  the  jury  may  act  without  evidence. 

[The  jury  returned  a  general  verdict  of  guilty.] 

[On  a  subsequent  day  of  the  term,  the  counsel  for  the  de- 
fense filed  a  motion  in  arrest  of  judgment.  Judge  McLean 
was  not  present  at  the  argument  of  this  motion.  It  was 
overruled  by  Judge  Leavitt  for  reasons  substantially  as  fol- 
lows :] 

The  first  five  of  the  numerous  grounds  stated  in  the  mo- 
tion in  arrest  of  judgment,  filed  in  this  case,  are  based  on 
technical  exceptions  to  the  caption  of  the  indictment.  These 
may  be  summarily  stated  as  follows : — That  the  caption  does 
not  state  when  or  where  the  indictment  was  found ;  or,  the 
names  of  the  jurors  by  whom  it  was  found,  nor  the  place  from 
whence  they  came;  or,  that  they  were  good  and  lawful  men; 
or,  that  the  venire  was  duly  served  and  returned.  These  ex- 
ceptions do  not  call  for  special  consideration,  and  may  be 
disposed  of  by  the  remark,  that  the  form  of  the  caption  of 
the  indictment  is  in  strict  accordance  with  the  forms  used  in 
this  court,  from  its  organization.  There  seems  to  be  no 
ground  for  a  doubt  as  to  its  sufficiency. 

The  court  will,  therefore,  proceed  to  notice  the  other  rea- 
sons urged  in  support  of  this  motion.     The  first  and  most 
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prominent  of  these  is,  that  the  indictment  charges  no  crime 
nnder  the  statute. 

It  is  urged  in  support  of  this  ground,  that  the  first  three 
counts  of  the  indictment,  charging  the  act  of  making  counter- 
feit coins,  describe  the  coins  made  as  fifty  cent^  and  twenty  five 
cent  pieces^  and  are  fatally  defective  in  not  designating  these 
coins  by  the  names  used  in  the  statute  authorizing  their  coin- 
age by  the  mint  of  the  United  States.  It  is  true,  the  names 
used  in  ihose  counts  of  the  indictment,  descriptive  of  the 
coins,  are  not  verbally  identical  with  those  used  in  the  stat- 
ute. The  9th  section  of  the  act  of  Congress  of  April  2,  1792, 
for  ''  establishing  a  mint,  and  regulating  the  coins  of  the 
United  States,"  (1  vol.  United  States  Laws,  248,)  authorizes, 
among  other  coins,  the  coinage  of  dollars,  to  be  of  the  value 
of  the  Spanish  milled  dollar ;  "  half  dollars^'  to  be  half  the 
value  of  the  dollar;  SLtid*^ quarter  doUars^^  to  be  one-fourth 
the  value  of  the  dollar.  Is  it  essential  that  these  terms  should 
be  used  in  the  indictment,  as  designating  the  coin  alleged  to 
have  been  counterfeited  ?  In  the  view  of  the  court,  this  dis- 
crepancy is  not  a  material  variance. 

If  the  section  of  the  statute,  under  which  this  indictment  is 
framed,  specifically  designates  by  name  the  various  coins, 
for  the  fraudulent  making  of  which  it  provides  a  penalty, 
there  would  be  a  strong  show  of  reason  for  insisting  on  the 
use  of  the  precise  terms  of  the  statute.  But  the  section  re- 
ferred to,  provides  in  general  terms  for  the  crime  of  counter- 
feiting the  gold  and  silver  coins  of  the  country,  and  foreign 
coins  made  current  by  law,  without  naming  them.  The  fact, 
that  in  the  act  regulating  the  coinage  of  the  country,  the 
pieces  of  coin  charged  in  the  indictn\^nt  to  have  been  forged, 
are  designated  by  names  difierent  from  those  used  in  the  in- 
dictment, if  those  names  are  pertinent,  and  of  equivalent 
meaning,  affords  no  sufficient  ground  for  arresting  the  judg- 
ment The  gist  of  the  crime  consists  in  the  fraudulent  ma- 
king of  false  coin.     In  charging  the  crime  in  the  indictment, 
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it  is  necessary  to  describe  specifically,  by  name  and  denomi- 
nation, the  coin  alleged  to  have  been  made.  But  there  is  no 
principle  requiring  that  the  precise  terms  used  in  the  statute, 
should  be  used  in  the  indictment.  If  equivalent  terms  are 
used — terms  popularly  and  universally  knov^n  and  under- 
stood as  identical  with  those  in  the  indictment — it  will  be 
sufficient.  Now  these  parts  of  a  dollar,  described  in  the  in- 
dictment as  pieces  called  ^%  cents,  and  twenty-Jive  centSy  are 
as  accurately  designated,  and  as  well  understood,  by  those 
terms,  as  if  they  had  been  called  the  half  dollar y  and  the  guar- 
ter  dollar.  And  the  court  and  jury  will  take  notice,  without 
proof,  that  a  ffty  cent  piecCy  or  a  twenty-Jive  cent  piecCy  is  iden- 
tical in  its  meaning  and  import  with  the  half  dollar,  and  the 
quarter  dollEu*,  respectively.  Any  other  view  of  this  ques- 
tion, would  involve  a  strictness  and  rigidity  of  construction, 
not  required  by  any  established  principle  of  criminal  law, 
and  violative  of  the  plain  teachings  of  common  sense.  It  is 
true,  that  great  certainty  and  precision  are  required  in  set- 
ting out  a  criminal  charge  in  an  indictment.  But,  in  stating 
this  as  an  admitted  rule  in  the  administration  of  criminal 
law,  the  reason  on  which  it  is  based  should  be  kept  in  view. 
That  reason  obviously  is,  that  the  accused  may  know  with 
certainty  the  specific  crime  for  which  he  is  arraigned,  and  en- 
joy the  most  ample  privilege  of  meeting  and  repelling  the 
charge.  It  is  not  perceived  that  the  conclusion  here  an- 
nounced, can,  by  possibility,  restrict  or  infringe  upon  this 
right.  True,  the  precise  words  used  in  the  statute,  are  not 
used  in  the  indictment ;  but  those  used  in  the  latter,  are  of 
equivalent  and  identical  import  with  those  in  the  statute.  It 
is  impossible  that  the  defendant  could  be  misled  by  the  use 
of  these  terms,  or  that  they  could  oflTer  any  hindrance  in  the 
preparation  of  his  defense. 

But  if  the  court  entertained  an  opinion  different  from  that 
here  announced,  on  the  point  under  consideration,  it  would 
afibrd  no  ground  for  arresting  the  judgment  in  this  case. 
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The  exception  referred  to  applies  only  to  the  first  three 
counts.  In  the  fourth  count,  the  charge  set  out,  is,  the  ma- 
king sundry  pieces  of  American  coin,  called  fifty  cent  pieces, 
or  half  doOarsP  Here  the  term  used  in  the  statute  before 
referred  to,  regulating  the  coinage,  is  used  in  the  indictment. 
That  in  the  designation  of  the  coin,  the  alternative  form  of 
expression  is  adopted,  constitutes  no  objection  to  the  count. 
If  this  count  is  good,  though  the  others  should  be  adjudged 
bad,  the  verdict  of  guilty  is  sustained.  This  is  now  under- 
stood to  be  the  doctrine  sanctioned  in  the  American  courts, 
if  not  elsewhere.  It  has  heretofore  received  the  approval  of 
this  court.  In  the  case  of  The  United  Slates  v.  Burroughs^ 
reported  in  the  3rd  of  McLean's  Reports,  page  405,  Judge 
McLean,  in  giving  his  opinion  on  a  motion  in  arrest  of  judg- 
ment says : — ^^  If  the  first  count  be  bad,  there  being  other 
counts  in  the  indictment  which  are  good,  on  a  general  ver- 
dict of  guilty,  the  judgment  can  not  be  arrested.  In  this,  an 
indictment  differs  from  a  declaration.  For  one  defective 
count  in  the  latter,  the  judgment  must  be  arrested ;  while  in 
the  former,  one  good  count  sustains  the  verdict." 

This  view  disposes  of  the  motion  in  arrest.  There  is, 
however,  another  point  insisted  on  in  support  of  the  motion, 
which  it  may  be  well  to  notice.  This  point  is,  that  there  is 
a  misjoinder  of  offences  in  the  indictment,  that  calls  for  the 
arrest  of  the  judgment.  The  alleged  misjoinder  consists  in 
uniting  with  the  counts  charging  the  defendant  with  making 
false  coins,  the  distinct  offences  of  aiding  and  assisting  some 
other  person  in  such  making,  and  causing  and  procuring  some 
other  person  to  make  such  coins.  These  are  set  forth  re- 
spectively, in  the  5th  and  6th  counts.  The  rule  in  relation 
to  the  joinder  of  distinct  oflTences  in  different  counts  of  the 
same  indictment,  is  well  settled.  The  test  is,  that  the  judg- 
ment be  the  same  for  each  oflTence.  Roscoe^s  Cr.  Ev.j  210. 
Now  the  crimes  charged  in  all  the  counts  of  this  indictment, 
are  embraced  in  the  same  section  of  the  statute,  and  the  same 
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judgment  follows  each.    There  is,  therefore,  clearly,  no  mis- 
joinder. 

[The  motion  in  arrest  being  overruled,  judgment  was  en- 
tered on  the  verdict,  that  the  defendant  be  confined  in  the 
penitentiary,  at  hard  labor,  for  five  years.] 
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An  author  has  a  common  law  right  in  his  manuscript,  and  is  entitled  to  an 
injunction  to  restrain  the  publication  of  it. 

But  -when  the  work  is  published,  the  author  has  not,  by  the  common  law,  an 
excIuAive  right  to  re-publish  it. 

Since  the  statute  of  Anne,  the  author  has  no  exclusive  right  to  republish  his 
work  in  England. 

The  first  publication  is  a  dedication  of  the  work  to  the  public. 

The  common  law  gives  protection  to  the  author  for  his  manuscript  only. 

But  the  9th  section  of  the  Copyright  Act  of  1831,  also  protects  the  author's 
right  to  his  manuscript 

The  whole  of  the  manuscript  need  not  be  printed.  If  a  substantial  part  of  it 
be  taken,  chancery  will  enjoin  its  publication,  on  the  application  of  the  author, 
or  his  legal  representatives. 

The  novelty  of  a  work  on  book-keeping,  must  necessarily  consist  in  the  plan 
or  mode  of  keeping  accounts.  The  items  of  debt  and  credit  are  only  used  to 
illustrate  the  principle  of  the  work. 

Private  letters  are  within  the  statute,  and  their  publication  will  be  re- 
strained. 

The  author's  property  in  the  manuscripts  may  be  transferred,  or  abandoned, 
like  any  other  right  of  property. 

Walker  ^  Kehler  for  complainant. 
Starer  ^  Gwynne  for  respondents. 

OPINION   OF    THE   COURT. 

This  bill  is  brought  to  protect  the  copyright  of  the  com- 
plainant, in  a  manuscript  work  on  book-keeping,  of  which  he 
claims  to  be  the  author ;  and  the  defendant  is  alleged  to 
have  published  a  work  on  the  same  subject,  which  the  com- 
plainant charges  was  copied  from  his  manuscript. 
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For  twelve  years  and  upwards,  the  complainant  has  been 
engaged  in  teaching  the  art  of  keeping  books,  an4<has  used 
his  work,  which  is  still  in  manuscript,  in  his  school,  with  the 
view  of  rendering  it  more  perfect,  and  with  the  intention  of 
publishing  it.  The  work  of  the  defendant  contains  two  hun- 
dred and  seven  pages,  ninety-two  of  which  are  alleged  to 
have  been  taken  from  the  plaintij9*'s  manuscript,  with  only 
colorable  alterations. 

.  The  answers  deny  the  allegations  in  the  bill. 

A  reference  was  made  to  a  Master,  with  special  instruc- 
tions, who  reports,  "  that  the  book  of  the  respondents  con- 
tains a  portion  of  plaintiff's  manuscript,  with  only  slight 
alterations  ;  and  he  says  that  it  is  impossible  that  the  book 
and  the  manuscript  could  have  been  composed  by  two  per- 
sons, neither  having  for  his  guide  the  entries  of  the  other. 
The  balance  sheets  are  the  same  in  both.  As  regards  the 
plan  and  arrangement,  they  are  the  same.  The  book  con- 
tains explanations,  which  are  valuable  to  the  learner,  that 
are  not  in  the  manuscript.  Both  works  consist  of  a  series 
of  brief  sets  of  mercantile  books  by  double  entry." 

The  Master  reports,  that  the  plan  of  the  work  in  the  man- 
uscript and  in  print,  is  substantially  the  same;  that  in  the 
book  there  are  explanations  interspersed  through  the  series 
of  sets,  which  the  manuscript  does  not  contain ;  that  these 
explanations  are  of  great  use  to  the  learner,  but  that  they 
may  be  verbally  given  with  equal  advantage. 

The  system  in  the  manuscript,  the  Master  states,  is  supe- 
rior to  any  he  has  seen,  except  that  of  the  book  published  by 
the  defendant,  which  is  the  same  in  substance ,  "  that,  unlike 
all  the  systems  he  had  seen,  the  manuscript  is  made  up  of  a 
few  brief  sets  of  mercantile  books,  which  show  the  entire 
process  of  ordinary  double  entry  book-keeping,  and  in  a 
compass  of  very  little  magnitude ;"  and  he  says,  that  "  he 
discovers  in  other  treatises  nothing  bearing  a  resemblance 
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to  the  manuscript  plan.     He  therefore  concludes  that  the 
plan  is  original." 

"  The  manuscript,  in  its  present  state,  (the  Master  says,) 
contains  substantially  a  system  of  book-keeping,  suitable  to 
be  used  by  a  teacher  in  his  school."  ''  As  the  system,  when 
published,  becomes  its  own  teacher,  it  should  be  accompa- 
nied with  such  precise  explanations  as  may  be  necessary  to 
a  proper  understanding  and  use  of  it  by  the  uninitiated.  It 
should  also  be  accompanied  with  forms  of  the  auxiliary 
books." 

Jonathan  Jones,  of  St.  Louis,  a  witness,  states,  that  in  1841 
he  opened  a  school  in  St.  Louis,  as  the  partner  of  the  com- 
plainant, for  instruction  in  book-keeping  on  Bartlett's  plan, 
which  consists  ''  of  eleven  sets  of  books,  with  a  balance  sheet 
for  each  set,  and  an  inventory  attached,  showing  property  on 
hand,  and  that  Bartlett  was  the  author  of  them ;  that  his 
manuscript  contains  a  perfect  system  of  book-keeping,  and 
differs  from  all  others  in  arrangement,  being  composed  of 
short  exercises."  The  defendant,  Crittenden,  entered  the 
school,  ignorant  of  book-keeping ;  and  after  completing  the 
course,  he  took  charge  of  the  writing  department  for  a  short 
time. 

In  1846,  Crittenden  called  on  the  witness  with  a  copy  of 
his  work,  which,  on  examining,  the  witness  found  to  be  Bart- 
lett^s  system.  And  Crittenden  then  tqld  him,  that  when  he 
was  in  Bartlett  &  Co.'s  School,  he  took  a  precise  copy  of 
the  manuscript,  with  the  view  of  publishing  it ;  and  that  he 
did  publish  it  in  1845.  And  the  witness  says,  if  all  of  Bart- 
lett's  manuscript  were  struck  from  Crittenden's  book,  there 
would  not  be  enough  left  for  a  title-page.  A  copy  of  Bart- 
lett's  manuscript  was  used  at  the  St.  Louis  School,  and  wit- 
ness never  prohibited  any  of  the  learners  from  copying  it. 
Crittenden  knew  that  it  was  Bartlett's  manuscript,  and  that 
he  intended  to  publish  it  as  soon  as  he  could  make  the  neces- 
sary arrangements.     Witness  has  heard  Bartlett  frequently 
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say  SO.     Witness  gave  Crittenden  a  letter  to  Bartlett,  refer- 
ring to  the  published  work,  that  Bartlett  might  see  it. 

To  Josiah  BlisSy  a  witness,  Crittenden  said,  that  his  system 
was  the  same  as  Bartlett's.  Nine  other  witnesses,  who  are 
book-keepers,  being  sworn,  state,  that  Bartlett's  system  of 
book-keeping  is  new ;  and  that  its  plan  and  arrangement 
are  preferable  to  any  other.  And  they  say  that  Crittenden's 
book  is  the  same  in  substance. 

On  the  part  of  the  defendant,  James  T.  Annan  was  sworn, 
who  says  that  he  has  been  a  book-keeper  for  fifteen  years, — 
has  examined  Bartlett's  system,  and  finds  nothing  new  or 
original  in  it,  either  in  the  forms  of  stating  the  accounts,  or 
in  the  arrangement,  or  in  any  particular ;  that  the  materials 
are  not  new  in  matter  or  form  ;  nothing  could  be  taught  by  it 
without  rules  and  explanations,  and  auxiliary  books ;  and 
that  it  is  wholly  unfit  for  publication ;  that  a  cash  book  is 
essential  to  a  complete  system,  and  that  Bartlett  substitutes 
for  it  a  cash  account.  The  individual  who  conducts  the  busi- 
ness is  not  named  in  the  exhibit,  and  there  are  no  indexes. 

Richard  Millery  who  has  been  a  book-keeper  for  twenty- 
five  years,  agrees  with  the  statement  of  Annan,  and  adds, 
that  in  Bartlett's  plan,  there  is  properly  no  day-book,  only  a 
waste-book,  from  which  to  make  the  day-book  entries. 

John  Gundry  has  been  a  book-keeper  and  teacher  for  seven 
years,  and  he  agrees  with  Annan.  He  says  Bartlett  has 
more  sets  than  usual ;  but  he  had  used  the  same,  or  about 
the  same  number,  more  or  less.  Bartlett's  plan  contains  no 
definition  of  terms,  such  as  drafts,  bills  of  exchange,  accept- 
ances, &c., — no  mercantile  forms,  such  as  bills  receivable 
and  payable,  account  of  sales,  account  current,  <fec., — no 
forms  of  calculations,  viz :  interest,  discount,  commission, 
equation  of  payments,  reduction  of  currencies.  But  he  says, 
that  no  work  has  come  to  his  knowledge  wherein  the  theory 
has  been  carried  out  to  so  great  an  extent  as  in  Bartlett's, 
though  many  authors  have  recommended  it.     He  never  saw 
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the  identical  entries  until  the  spring  of  1842,  when  he  ex- 
amined Bartlett's  manuscript.     In  1845,  witness  united  with 
Bacon  to  teach  book-keeping,  who  had  been  using  Bartlett's 
system,  and  they  continue  to  use  it  in  the  school. 
The  complainant  claims  relief  on  two  grounds  : 

1.  At  common  law. 

2.  Under  the  act  of  Congress,  3d  February,  1831. 

In  the  case  of  Wheaton  4*  Donaldson  v.  Peters  6f  Griggs, 
8  Peters'  655,  the  Supreme  Court  say  :  "  That  an  author,  at 
common  law,  has  a  property  in  his  manuscript,  and  may  ob- 
tain redress  against  any  one  who  deprives  him  of  it,  or  by 
improperly  obtaining  a  copy,  endeavors  to  realize  a  profit  by 
its  publication,  cannot  be  doubted."  And  again,  page  6G1, 
"  An  author  has,  by  the  common  law,  a  property  in  his  man- 
uscript ;  and  there  can  be  no  doubt  that  the  rights  of  an  as- 
signee of  such  manuscript  would  be  protected  by  a  Court  of 
Chancery." 

In  combating  the  argument  in  the  same  case,  that  an  au- 
thor had  a  common  law  right  to  republish  his  own  works,  and 
to  prohibit  others  from  doing  so,  the  court  showed  that  after 
the  statute  of  Anne  there  was  no  such  right  in  England,  and 
that  if  such  right  were  shown  to  exist  there,  it  did  not  follow 
that  it  exists  to  the  same  extent  in  Pennsylvania.  That  the 
common  law  in  this  country  exists  in  the  different  States,  as 
modified  by  them  by  statutory  enactments  and  judicial  deci- 
sions. But  the  question  under  consideration  is  very  diflTerent 
from  the  one  decided  in  the  above  case.  We  have  to  say 
whether  the  writer  has  a  right  of  property  in  his  own  manu- 
scripts. That  he  has  such  a  property  in  his  own  literary 
labor,  until  he  shall  relinquish  it  by  contract  or  by  some  un- 
equivocal act,  would  seem  to  be  clear.  This  is  laid  down  in 
MmgJionon  Lit,  Property ,  74  and  137  ;  Webb  v.  Rose,  4  Burr, 
2330  ;  Popev.  Cu  1,2  Atk.  342 ;  Manley  v.  Owens,  Bur.  2320; 
Southcy  V.  Skei*im  d,  2  Meriv.  434 ;  2  Story  on  Eq.,  sec.  943. 

Lord  Mansfield,  and  some  others,  distinguished  for  their 
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great  learning  and  ability,  have  considered  the  publication 
of  a  work  not  aa  such  a  dedication  of  it  to  the  public  by  the 
author  at  common  law,  as  to  deprive  him  of  an  exclusive 
right  to  republish  it. 

With  the  greatest  respect  for  these  opinions,  we  think 
there  is  a  difference  in  principle  between  the  right  to  repub- 
lish a  printed  work,  and  the  exclusive  right  of  an  author  to 
publish  his  own  manuscript.  A  man  may  write  without  any 
intention  to  publish.  He  may  treat  of  principles  and  char- 
acters without  restraint — with  a  view  to  his  mental  improve- 
ment, or  from  some  other  motive,  without  incurring  any 
responsibility  so  long  as  the  manuscript  remains  unpublished. 
It  is,  therefore,  essential,  in  all  proceedings  for  a  libel,  to 
prove  publication.  And  there  is  no  law  which  can  compel 
an  author  to  publish.  No  one  can  determine  this  essential 
matter  of  publication  but  the  author.  His  manuscripts,  how- 
ever valuable,  cannot,  without  his  consent,  be  seized  by  his 
creditors  as  property.  They  are  valueless  to  all  the  world 
except  to  the  author  and  his  representatives  ;  or  to  such 
persons  as  he  shall  transfer  them.  But  the  author  who  pub- 
lishes his  work,  dedicates  it  to  the  public.  He  voluntarily 
incurs  all  the  responsibility  of  a  publisher.  His  object  is  to 
instruct  or  amuse  mankind,  and  the  more  his  work  is  circu- 
lated, the  greater  is  the  compliment  to  his  ability  as  a  writer. 
There  is  no  reason,  then,  against  a  republication  of  the  work 
by  any  one,  except  that  it  may  reduce  the  profits  of  the  au- 
thor. And,  on  this  ground,  he  cannot  complain,  as  he  has 
failed  to  secure  the  right  under  the  statute. 

If  the  common  law  protects  the  rights  of  an  author,  as 
-contended  for,  the  statute  was  useless.  An  action  for  dama- 
ges and  an  injunction,  would  as  effectually  protect  the  rights 
of  an  author,  as  any  provisions  of  the  statutes.  But  there  is 
another  view,  which  is  still  more  conclusive,  against  the  ex- 
clusive right  to  republish  a  printed  work.  The  statute  limits 
the  right  to  a  term  of  years.  The  common  law  right,  if  it 
exist,  is  without  limitation.     To  hold,  then,  that  there  is  a 
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wMuuiuu  law  ri^ht,  independently  of  the  statute,  is  to  disre- 
gard tho  statute.  Whilst  the  common  law  protects  the  right 
ul'  the  author  to  his  manuscripts,  it  cannot  be  made  to  ex- 
tend to  the  republication  of  a  {Published  work.  As  well 
might  it  be  contended  that  the  inventor  of  a  machine,  after 
it  haa  gone  into  general  use,  by  the  acts  of  the  inventor, 
umy » by  the  common  law,  claim  the  exclusive  right  of  making 
and  selling  it. 

But  we  think  this  case  is  within  the  act  of  Congress  re- 
ferred to.  The  §9  of  that  act,  4  Peters'  Stat.  438,  provides  : 
*'  That  any  person  or  persons  who  shall  print  or  publish  any 
manuscript  whatever,  without  the  consent  of  the  author  or 
legal  proprietor  first  obtained,  shall  be  liable  to  suffer,  and 
pay  to  the  author  or  proprietor,  all  damages  occasioned  by 
such  injury,  to  be  recovered  by  a  special  action  on  the  case 
founded  on  this  act."  "  And  the  several  Courts  of  the 
United  States  empowered  to  grant  injunctions  to  prevent 
the  violation  of  the  rights  of  authors  and  inventors,  are  here- 
by empowered  to  grant  injunctions,"  &c. 

That  the  complainant  is  the  author  of  the  manuscript  in 
question,  is  proved.  And  it  also  appears,  from  the  state- 
ment of  the  experts,  and  by  the  reports  of  the  Master,  that 
the  manuscript  contains  a  new  and  useful  system  of  book- 
keeping. The  novelty  consists  in  the  mode  of  keeping 
accounts.  It  can  consist  in  nothing  else.  The  names  and 
figures  used  in  the  items  of  debit  and  credit,  are  of  no  im- 
portance ;  as  they  are  only  used  to  illustrate  the  mode  or 
principle  of  the  work.  The  manuscript  was  contained  on 
different  sheets  or  cards,  for  the  convenience  of  teaching ; 
but  this  is  immaterial.  Its  parts  were  necessarily  connected. 
Three  or  four  of  the  witnesses  state  that  there  is  no  novelty 
in  the  manuscript — nothing  that  had  not  been  taken  from, 
or  might  not  be  found  in  different  works  on  book-keeping. 
But  this  is  contrary  to  the  views  of  the  witnesses  generally , 
and,  especially,  to  the  report  of  the  Master. 
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The  objection  that  the  manuscript  does  not  contain  a  com- 
plete system,  as  explanatory  notes,  &c.,  are  necessary  and 
usual  in  such  works,  to  enable  the  student  to  learn  the  art  of 
book-keeping  without  an  instructor,  is  not  sustainable.  A 
surreptitious  publication  of  an  important  part  of  the  manu- 
script, is  equally  within  the  principle  of  the  statute.  But 
the  notes  are  only  explanatory  of  the  system,  as  contained 
in  the  body  of  the  work.  They  facilitate  the  progress  of  the 
learner,  but  they  add  nothing  to  the  system.  From  the 
weight  of  the  evidence,  including  the  Master's  report,  Bart- 
letfs  system  may  be  said  to  be  complete  for  the  purpose  of 
teaching.  Was  there  a  publication  of  the  manuscript  of  the 
complainant  by  the  defendant  ?  He  has  denied  in  his  an- 
swer, somewhat  equivocally,  the  charge  of  publication,  as 
made  in  the  bill.  He  confessed  to  Jones,  that  he  took  a  copy 
of  the  manuscript,  with  a  view  of  publishing  it,  and  that  he 
did  publish  it  in  1845.  After  the  publication  of  his  book,  he 
admitted,  to  other  witnesses,  that  the  system  of  his  work  was 
the  same  as  Bartlett's.  It  seems  Crittenden  became  a  stu- 
dent in  the  school  of  Bartlett  and  Jones,  conducted  by  Jones 
at  St.  Louis,  and  in  which  he  acquired  his  knowledge  of 
book-keeping.  The  manuscript  of  Bartlett  was  used  in  that 
school,  and  it  was  there  that  the  defendant  made  out  his 
copy. 

Independently  of  this  proof,  a  comparison  of  the  book 
with  the  manuscript,  will  show  that  at  least  ninety-two  pages 
of  the  book  were  substantially  copied  from  the  manuscript. 
The  Master  says  that  they  could  not  be  the  production  ot 
two  minds.  So  nearly  are  they  identical,  that  no  one  can 
read  them  without  at  once  perceiving  that  one  must  have 
been  copied  from  the  other.  The  system  is  the  same  in 
both,  and  the  discrepancies  that  appear  only  show  the  intent 
of  the  copyist.  It  is  believed  that  there  is  no  ceise  in  the 
books  vfhere  the  piracy  is  more  palpable. 

The  inconsistency  of  Jones  in  giving  a  letter  to  Critten- 
den, recommending  him  and  his  book  to  Bartlett;  is  ex- 
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plained  in  his  testimony.  He  gave  the  letter  to  bring  the 
fact  of  publication  to  Bartlett's  notice.  This  act  of  the  wit- 
ness, though  apparently  inconsistent  with  his  statements, 
does  not  destroy  his  credibility.  He  must  have  known,  as 
he  states,  that  the  book  contained  Bartlett's  system  ;  but  it 
was  not  for  him  to  say,  or  to  know,  whether  Crittenden,  un- 
der the  circumstances,  was  liable  to  an  action  for  the  publi- 
cation. The  fact^  of  the  case  go  strongly  to  show  the 
probability  that  Crittenden  told  Jones,  as  he  swears,  that  he 
copied  Bartletf  s  manuscript. 

It  is  argued,  to  bring  the  case  within  the  9th  section,  that 
the  whole  of  any  manuscript  must  be  published ;  that  the 
principle  of  law  in  relation  to  colorable  alterations  of  a 
printed  book,  or  a  fair  abridgment  of  it,  does  not  apply  un- 
der this  section  to  a  manuscript.  If  the  whole  of  the  manu- 
script must  be  published,  will  the  omission  of  a  line  or  a 
word,  evade  the  statute  ?  That  it  will,  would  seem  to  be  the 
argument  of  the  counsel.  Under  such  a  construction,  the 
question  might  well  be  asked,  of  what  value  to  an  author  is 
the  statute  ?  It  purports  to  protect  him  against  a  fraudulent 
use  of  his  manuscript;  but  practically  it  gives  him  no  pro- 
tection. It  has  been  passed  in  mockery  of  his  right.  He 
is  the  sport  of  every  man  who  has  the  disposition  and  the 
opportunity  to  pirate  his  manuscript.  No  such  rule  of  con- 
struction is  admissible.  Has  a  substantial  part  of  the 
manuscript  been  published  ?  Does  the  book  of  the  defend- 
ant contain  Bartlett's  system  of  book-keeping?  Of  this 
there  can  be  no  doubt.  Such  a  publication  is  within  the 
above  section.    It  renders  the  manuscript  valueless. 

Was  there  an  abandonment  of  the  manuscript  by  Bartlett  ? 
This  is  the  only  remaining  point  to  be  considered,  and  it  is 
the  one  most  relied  on  in  the  defence. 

It  satisfactorily  appears  from  the  evidence,  that  Bartlett 
intended  to  publish  his  manuscript.     And  this  is  only  mate- 
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rial  on  the  question  of  abandonment.  His  right  of  property 
in  no  way  depends  on  his  intention  in  this  respect. 

His  manuscript  was  used  in  the  school  taught  by  himself 
in  Cincinnati,  and  by  the  partnership  school  taught  by  Jones 
in  St.  Louis.  In  both  these  schools  the  manuscript  was 
studied  by  the  pupils,  and  they  were  required  to  copy  certain 
parts  of  it,  and  were  at  liberty  to  copy  the  whole.  These 
schools,  and  especially  the  one  at  Cincinnati,  have  been  in 
operation  several  years.  And  under  these  circumstances,  it 
is  contended,  there  was  an  abandonment  of  the  manuscript. 

Bartlett's  right  of  property  in  his  manuscript  may  be  trans- 
ferred or  abandoned,  the  same  as  any  other  right  of  pro- 
perty. Where  the  copy-right  of  a  published  work  is  secured, 
under  the  statute,  the  author,  by  using  the  work  in  impart- 
ing instruction  to  his  pupils,  or  by  disposing  of  it  to  a  friend, 
does  not  thereby  transfer  his  exclusive  right  to  publish  it,  or 
incur  a  suspicion  that  he  intends  to  abandon  it.  And  how  does 
this  differ  from  the  case  under  consideration  ?  In  both  cases 
the  law  gives  a  right  of  property  to  the  author,  and  a  reme- 
dy to  enforce  that  right.  And  in  both  cases  he  may  trans > 
fer  or  abandon  that  right.  The  evidence  of  a  transfer  or 
abandonment  must  be  as  clear  and  as  specific  in  the  one 
case  as  in  the  other.  An  acquiescence  in  the  publication  of 
his  manuscript,  or  in  the  republication  of  his  printed  book, 
would  authorize  the  presumption  of  an  assignment  or  of  an 
abandonment.  To  make  a  gift  of  a  copy  of  the  manuscript 
is  no  more  a  transfer  of  the  right  or  abandonment  of  it,  than 
it  would  be  a  transfer  or  an  abandonment  of  an  exclusive 
right  to  republish,  to  give  the  copy  of  a  printed  work. 

In  his  treatise  on  Equity,  sec.  943,  Mr.  Justice  Story  says, 
"  In  cases  of  literary,  scientific,  and  professional  treatises  in 
manuscript,  it  is  obvious,  that  the  author  must  be  deemed  to 
possess  the  original  ownership,  and  be  entitled  to  appropri- 
ate them  to  such  uses  as  he  shall  please.  Nor  can  he  justly 
be  deemed  to  intend  to  part  with  that  ownership  by  deposit- 
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ing  them  in  the  possession  of  a  third  person,  or  by  allowing 
a  third  person  to  take  and  hold  a  copy  of  them.  Such  acts 
must  be  deemed  strictly  limited,  in  point  of  right,  use,  and 
effect,  to  the  very  occasions  expressed  or  implied,  and  ought 
not  to  be  construed  as  a  general  gift  or  authority  for  any  pur- 
poses of  profit  or  publication,  to  which  the  receiver  may 
choose  to  devote  them."  And  he  says,  to  prevent  the  publi- 
cation of  manuscripts,  without  the  consent  of  the  author,  an 
injunction  should  be  issued.  Even  the  publication  of  private 
letters  by  the  person  to  whom  they  were  addressed,  may  be 
enjoined.  This  is  done  upon  the  ground  that  the  writer  has 
a  right  of  property  in  his  letters,  and  that  they  can  only  be 
used  by  the  receiver  for  the  purposes  for  which  they  were 
written.  So  far  as  this,  and,  in  justification  or  defense,  an 
individual  has  an  interest  in  letters  received  by  him.  Eden 
on  Injunct.  ch.  13,  p.  275,  276  ;  Duke  of  Queensbury  v.  Shcb- 
beare,  2  Eden's  Rep.  329  ;  Southcy  v.  S/ienuood,  2  Meriv.  Rep. 
434,436;  Micklin  v.  Richards  m,  Ambl.  694;  Popev.  Curl, 
2  Atk.  342 ;  Lord  Perceval  v.  Phipps,  2  Ves.  &  Beam,  19,  24 ; 
Gee  V.  Prichaid,  2  Swanst.  403,  415,  422,  425. 

"  No  length  of  time  will  authorize  the  publication  of  an 
author's  original  manuscript  without  his  consent."  In  1804, 
the  Court  of  Sessions  of  Scotland  interdicted,  at  the  instance 
of  the  children,  the  publication  of  the  manuscript  letters  of 
the  poet  Burns.  Cadell  Sf  Davis  v.  Stewart^  1  Bell's  Com. 
116  n.  Lectures,  oral  or  WTitten,  cannot  be  published  with- 
out the  consent  of  the  lecturer,  though  taken  down  when  de- 
livered. 

Manuscript  reports  were  copied  by  the  clerk  of  a  gentle- 
man, to  whom  the  author  had  lent  them,  and  the  Chancellor 
granted  an  injunction  to  lestrain  the  publication.  For/ ester 
V.  Waller,  2  Eden  R.  328 ;  Eden  on  Injunctions,  322. 

The  Earl  of  Clarendon  delivered  to  defendant's  ancestor, 
the  manuscript  of  the  second  part  of  his  father's  History  of 
the  Rebellion,  with  liberty  to  take  a  copy  of  it,  and  make 
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what  use  of  it  he  thought  fit.  Complainant,  who  was  Lord 
Clarendon's  representative,  obtained  an  injunction  from  Lord 
Northington,  who  said,  that  it  could  not  have  been  the  donor's 
intention  that  the  donee  should  print  the  work,  though  he 
might  make  every  use  of  it  except  that.  Duke  of  Queens- 
bury  v.  Shebbeare,  2  Eden's  Rep.  829. 

Lord  Eldon  refused  to  grant  an  injunction,  until  the  right 
was  tried  at  law,  where  the  manuscript  had  been  in  the  hands 
of  a  publisher  twenty-three  years,  and  had  not  been  called 
for  by  the  plaintiff.  Southey  v.  Sfurwoody  2  Meriv.  435. 
Sparks  had  procured,  from  the  representatives  of  Washing- 
ton, the  right  of  publishing  his  letters  and  other  writings,  and 
had  done  so  in  twelve  volumes.  Upham,  in  his  Life  of 
Washington,  had  taken  many  of  these  letters  from  Sparks, 
they  never  having  been  published  before.  On  a  bill  filed, 
Mr.  Justice  Story  said  :  "  Unless  there  be  a  most  unequivo- 
cal dedication  of  private  letters  and  papers  by  the  author, 
either  to  the  public  or  some  private  person,  I  hold  that  the 
author  has  a  property  therein,  and  that  the  copy-right  there- 
of exclusively  belongs  to  him."  And  he  granted  an  injunc- 
tion.    Fdsom  V.  Marshy  2  Story's  Rep.  100. 

The  manuscript  of  Bartlett  was  used  in  his  school  at  Cin- 
cinnati, and  in  the  school  at  St.  Louis,  for  the  purpose  of  im- 
parting instruction  to  the  pupils,  and  it  does  not  appear,  from 
the  evidence  that  copies  were  required  or  permitted  to  be 
taken  of  it  for  any  other  purpose.  There  is  nothing  in  the 
testimony  from  which  an  implication  can  arise,  that  Bartlett 
consented  to  the  publication  of  his  manuscript  by  the  defend- 
ant, or  that  he  ever  abandoned  it.  It  seems  he  was  much 
excited  when  he  was  informed  of  the  publication  of  Critten- 
den, and,  shortly  afterwards,  instituted  this  suit. 

An  injunction  will  be  granted  to  restrain  the  defendants 
from  a  further  publication  of  the  first  92  pages  of  the  work, 
or  sale  of  it;  and  a  reference  is  made  to  a  Master  to  ascer- 
tain the  number  of  copies  sold,  and  the  number  on  hand,  &c., 
and  that  he  report  at  the  next  term. 
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Zebulon  Parker  v.  John  Stiles. 

This  is  an  action  on  the  case  for  an  alleged  infringement  of 
a  patent  for  an  improvement  in  the  application  of  hydraulic 
power,  granted  to  Zebulon  and  Austin  Parker,  dated  19th  of 
October,  1829,  and  renewed  for  an  additional  seven  years  from 
the  expiration  of  the  term  of  the  original  patent,  thereby  ex- 
tending its  duration  till  October  19th,  1850. 

H.  Stanbery,  T.  Walker,  and  H.  C,  Noble  for  plaintiff. 

G.  B,  Smythe^  N.  H.  Swayne,  and  S.  Galloway ^  for  defend't. 

The  particulars  of  the  plaintiff's  claim  will  be  best  under- 
stood from  the  instructions  asked  by  his  counsel,  and  sub- 
stantially given  by  the  court,  which  are  as  follows  : 

IKSTRUCnOKS    ASKED    BY    PLAINTIFF. 

I.     As  to  ilie  validity  of  the  patent. 

1.  It  is  the  exclusive  province  of  the  court  to  construe  the 
patent,  and  determine  what  the  patentee  claims  to  have  in- 
vented ;  and  of  the  jury  to  determine  whether  he  has  in  fact 
made,  and  sufficiently  described  the  invention  so  claimed. 
And  the  rule  of  construction  is  very  liberal  in  his  favor, 
especially  as  to  patents  granted  prior  to  the  present  law 
passed  in  1630. 

2.  So  far  as  the  present  action  is  concerned,  the  patentee 
claims  :  1st.  The  improved  wheel  by  itself.  He  does  not 
claim  the  invention  of  a  reaction  wheel,  nor  of  the  idea  of 
pairing  or  duplicating  wheels  upon  a  horizontal  shaft ;  but 
simply  his  improved  wheel.  2d.  He  claims  the  improved 
method,  described  by  him,  of  conducting  and  applying  the 
water  to  the  wheel.  This  consists  of  a  spiral  scroll  block  placed 
between  two  concentric  cylinders.  Of  these,  he  claims  this 
use  of  concentric  cylinders  as  a  distinct  invention,  but  not  the 
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spiral  scroll  block.  3d.  He  claims  as  a  distinct  invention, 
die  combination  of  tiie  spiral  scroll  block  witii  tiie  concen* 
trie  cylinders,  so  as  to  produce  the  spout  or  sluice  described 
by  the  patentee. 

3.  In  order  to  sustain  his  claim,  the  plaintiff  must  satisfy 
the  jury  that  his  invention  is  sufficiently  described.  Of  this 
they  are  the  exclusive  judges.  And  the  test  is,  whether  the 
description  contained  in  the  specification  and  drawings,  is 
so  full,  clear,  and  exact,  as  to  enable  a  skillful  millwright  to 
construct  the  machine  without  invention  of  his  own. 

4.  The  plaintiff  must  also  satisfy  the  jury  that  he  was  the 
original  and  first  inventor,  and  that  his  invention  is  useful. 
The  test  of  originality  is,  that  the  thing  invented  was  not 
before  known  to  him.  The  test  of  novelty  is,  that  the  thing 
invented  was  not  known  to,  or  used  by  other  persons  in  a 
public  manner,  and  not  described  in  any  public  work.  The 
test  of  utility  is,  that  the  invention  is  of  some  utility,  and  not 
simply  frivolous  ;  but  the  degree  of  utility  is  not  important. 
And  of  all  these  matters,  the  production  of  the  patent  is  pH- 
ma  ficie  evidence,  throwing  upon  the  defendant  the  burthen 
of  proving  the  contrary. 

5.  The  claim  in  this  case  being  for  the  invention  of  distinct 
parts  of  a  machine,  and  not  for  a  new  combination  of  old 
elements,  if  the  defendant  relies  upon  a  prior  public  know- 
ledge or  use,  he  must  satisfy  the  jury  that  substantially  the 
same  parts  or  elements  were  publicly  known  or  used  in  the 
same  way  before  the  alleged  invention  of  the  plaintiff. 

8.  If  the  defendant  relies  upon  a  prior  description  in  some 
public  work,  he  must  produce  a  work  containing  such  a  de- 
scription as  would  be  sufiicient  in  a  patent. 

II.     As  to  infringement. 

1.  The  term  principle,  aa  applied  to  machines,  does  not 
mean  a  philosophical  principle,  which  is  not  the  subject  of  a 
patent.    But  it  means  the  particular  method  of  producing  a 
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given  result  by  mechanical  contrivance  ;  and  where  a  simi- 
lar result  is  produced  in  substantially  the  same  way,  there  is 
an  identity  of  principle,  and  consequently  an  infringement, 
although  the  mechanical  contrivance  may  be  different  in  fori^i 
or  proportions,  or  by  the  substitution  of  mechanical  equiva- 
lents. 

2.  Where  the  invention  of  the  plaintiff  is  of  distinct  parts 
of  a  machine,  and  not  of  a  new  combination  of  old  parts,  it  is 
an  infringement  to  use  any  one  of  those  parts ;  and  if  the 
defendant  uses  either  substantially  the  same  wheel,  or  sub- 
stantially the  same  mechanical  contrivances  for  introducing 
or  applying  the  water  to  the  wheel,  he  is  guilty  of  an  in- 
fringement. 

3.  If  the  jury  believe  that  the  mechanical  contrivances  in 
the  Lansing  machine,  as  used  by  the  defendant,  for  introdu- 
cing and  applying  the  water  to  the  wheel,  operate  in  sub- 
stantially the  same  way  to  produce  the  result,  as  those  in- 
vented by  Parker,  then  there  is  an  infringement  of  Parker's 
patent.  And  this  consequence  is  not  avoided  by  simply 
changing  the  form  or  proportions  of  the  machine,  or  by  sub- 
stituting one  or  more  mechanical  equivalents. 

4.  Supposing  the  Parker  patent  valid,  the  only  question 
for  the  jury  is,  whether  the  spiral  scroll  case  placed  between 
an  outer  cylinder  and  an  enlarged  shaft,  which  may  be  an 
equivalent  for  an  inner  cylinder,  produces  substantially  the 
same  effect,  by  substantially  the  same  mechanical  contri- 
vances, as  the  spiral  scroll  block  placed  between  the  two  con- 
centric cylinders  in  the  Parker  machine.  If  so,  the  altera- 
tions are  merely  colorable  evasions,  and  there  is  an  infringe- 
ment. 

The  nature  of  the  defence  will  perhaps  best  appear  from 
the  instructions  asked  by  defendant's  counsel,  and  which  are 
as  follows  : 

[The  jury,  by  consent,  were  permitted  to  take  with  them  in 
their  retirement  both  sets  of  instructions.] 
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1.  That  the  claims  enumerated  under  the  first  head  of 
the  summary  of  the  plaintiff's  specification  are :  1.  "The 
compound  vertical  percussion  and  reaction  wheel,  with  two, 
four,  six,  or  more  wheels  on  one  horizontal  shaft."  This  is 
a  claim  to  the  entire  wheel  described.  It  is  not  stated  that 
any  particular  part  of  this  compound  wheel  is  claimed,  nor 
that  the  combination  of  the  whole  is  new.  In  law,  therefore, 
the  claim  is  for  the  whole  compounded  wheel,  and  also  for 
each  particular  part  of  which  it  is  composed,  and  if  any  par- 
ticular part  of  this  compound  "  turns  out  to  be  old,  or  the 
combination  itself  not  new,  the  patent  is  void." 

2.  The  second  and  third  items  mentioned  under  this  head 
of  the  summary,  are  the  concentric  cylinders  enclosing  the 
shaft,  and  the  spout  with  its  spiral  termination  between  them. 
These  things  are  specially  claimed  as  parts.  Being  so  claim- 
ed, if  any  of  them  are  found  not  to  be  new  at  the  time  of  the 
plaintifiT's  invention,  or  were  described  in  the  Dictionary  of 
Arts  and  Sciences^  which  is  in  evidence,  the  patent  is  void. 
(It  is  claimed  by  the  plaintiff's  counsel  that  the  second  and 
third  claims  of  this  summary  entitle  them  to  claim  them  in 
comMnationj  although  they  are  not  so  claimed  in  the  ppecifi- 
cation ;  if  the  court  should  be  of  that  opinion,  then,)  we  ask 
the  court  to  charge  the  jury, 

3.  That  they  must  be  satisfied  that  the  patentees  were 
the  inventors  of  the  entire  combination.  If  these  parts  were 
before  used  in  any  combination  less  than  the  whole,  or  if  the 
combination  up  to  a  certain  point  had  before  existed  or  been 
described  in  a  public  work,  and  the  patentees  have  only  add- 
ed other  parts  to  the  old  combination,  the  claim  to  the  entire 
combination  of  these  parts  cannot  be  sustained. 

4.  That  where  the  claim  is  for  a  combination  of  parts,  the 
use  of  any  of  these  parts  less  than  the  whole  is  no  infringe- 
ment. 

5.  We  ask  the  court  further  to  instruct  the  jury,  that  a 
contrivance  or  part  of  machinery,  to  constitute  a  mechani- 
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cal  equivalent,  must  be  used  to  produce  the  same  effect,  sub- 
stantially in  the  same  way.  That  the  names  or  forms  of 
things  are  of  little  importance.  To  be  mechanical  equiva- 
lents, they  must  accomplish  the  "  same  purpose,  object,  or 
effect."  If  their  forms  are  alike,  but  their  effects  are  differ- 
ent, they  are  not  equivalent. 

[As  there  are  many  suits  pending  in  the  United  Statss  for  the  infringement 
of  tlie  Parker  patent,  (more  than  two  hundred  in  Ohio  alone,)  we  shall  attempt 
to  give  a  rerj  condensed  statement  of  the  evidence.] 

EVIDENCE   FOR   THE   PLAINTIFF. 

Isaac  Morton  testified  to  the  admission  of  defendant  that 
he  was  using  a  turning  wheel,  and  that  the  model  in  court 
was  a  correct  representation  of  it.  Is  well  acquainted  with 
the  construction  of  water  wheels.  Considers  that  Parker's 
wheel  is  a  great  improvement  over  the  old  reaction  wheels 
previously  in  use.  That  the  arrangement  of  the  concentric 
cylinders  and  the  spiral  terminating  spout,  are  new  and  use- 
ful improvements.  Had  never  seen  these  improvements  be- 
fore the  date  of  Parker's  patent.  The  object  and  effect  of 
them  are  to  apply  the  water  to  the  wheel  in  the  line  of  mo- 
tion, and  at  as  great  a  distance  as  possible  from  the  centre — 
giving  it  greater  leverage.  Has  used  the  old  reaction  wheel 
and  Parker's  improvement — find  a  gain  of  twenty  per  cent, 
in  the  latter  over  the  former.  Can  saw  as  much  with  a 
Parker's  with  six  feet  head,  as  with  the  old  reaction  wheel 
with  nine  feet  head  of  water.  The  scroll  keeps  the  water  up 
to  its  work,  by  diminishing  in  volume  as  the  water  is  expend- 
ed. The  application  of  the  water  to  the  wheel  in  the  Lan- 
sing wheel,  is  substantially  the  same  as  Parker's.  Lansing's 
will  do  more  work  with  the  scroll  than  without  it.  The  scroll 
is  an  improvement  to  the  action  of  both  wheels. 

James  Sloan, — I  have  followed  the  millwright  business 
twenty-seven  years.  Have  made  many  experiments  in  the 
application  of  hydraulic  power.      I  consider  the  improve- 
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meats  of  Parker  in  the  wheel,  and  in  the  method  of  applying 
the  water^  to  be  original  with  him,  and  of  great  service. 
There  is  a  gain  in  Parker's  of  twenty  per  cent,  over  the  old 
reaction  wheels.  Lansing's  scroll  is  the  same  in  principle  as 
Parker's — has  the  same  effect.  The  water  impinges  upon 
all  the  buckets  at  the  same  time,  by  means  of  substantially 
the  same  contrivance.  The  enlarged  shaft  in  Lansing's  is  a 
mechanical  equivalent  for  the  inner  cylinder  of  Parker's. 

Dr.  Thomas  G.  CliiUon.  I  have  been  a  member  of  the 
Examining  Corps  in  the  Patent  Office.  The  class  of  water 
wheels  was  within  my  supervision.  I  have  examined  Par- 
ker's  patent  in  the  office — applications  were  frequently  re- 
jected upon  it.  I  saw  Lansing's  patent  there.  The  points 
of  novelty  in  Parker's  wheel  are  the  narrowed  rim,  and  the 
method  of  forming  the  heels  and  points  of  the  buckets  of 
area  of  circles,  making  the  issues  tangential.  The  concen- 
tric cylinders  and  the  wedge-shaped  scroll  are  novelties. 
The  water  passing  between  the  cylinders  acquires  a  vertical 
motion,  and  the  scroll  diminishing  in  its  violence  by  ap- 
proaching the  face  of  the  wheel,  keeps  it  up  to  its  work. 
The  water  is  applied  in  the  most  economical  and  efficient 
manner. 

Lansing's  wheel  is  enclosed  in  a  spiral  scroll  shute,  which 
is  made  to  traverse  round  and  approach  its  outer  verge.  It 
is  substantially  the  same  as  that  of  Parker's  in  intention  and 
operation.  The  vertical  motion  would  not  be  so  perfect 
without  the  inner  cylinder,  nor  could  the  water  be  so  eco- 
nomically applied  without  the  scroll.  The  part  of  theivheel 
to  which  the  helix  is  applied  makes  no  substantial  differ- 
ence. 

Edward  H.  Knight.  I  am  a  Patent  Agent,  and  have  ex- 
amined water  wheels  in  the  Patent  Office  and  elsewhere.  I 
have  examined  the  Parker  patent,  and  seen  the  wheel  in 
operation.  The  water  is  let  on  fiom  a  sluice  between  con- 
centric cylinders.  The  outer  cylinder  gives  it  a  vertical  mo- 
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lion,  and  the  inner  cylinder  keeping  it  from  the  centre  gives 
it  greater  eflect.  The  scroll  which  winds  round  between  the 
cylinders  gradually  approaches  the  face  of  the  wheel,  directs 
the  water  towards  the  wheel,  and,  diminishing  in  volame  as 
it  passes  round,  in  proportion  as  the  volume  of  water  is  di- 
minished by  passing  through  the  issues,  keeps  the  remainder 
up  to  its  work,  causing  the  water  to  press  equally  upon  the 
whole  circumference  of  buckets.  In  the  wheel  there  are 
points  of  novelty  in  the  rim^the  buckets,  and  the  issue,  which 
have  been  before  explained. 

The  method  of  applying  the  water  in  Lansing's  is  substan- 
tially the  same,  the  effect  on  the  oblique  buckets  identical. 
The  scroll  shute  which  winds  round  the  wheel  has  the  effect 
of  keeping  the  diminishing  volume  of  water  up  to  its  work 
as  the  scroll  in  Parker's,  and  also  of  giving  the  vertical  mo- 
tion which  is  the  duty  of  the  ouier  cylinder  in  Parker's.  The 
enlarged  shaft  in  Lansing's  performs  the  ofGce  of  the  inner 
cylinder  of  Parker's.  The  spiral  is  identical  in  its  effect  in 
both,  and  there  are  in  Lansing's  mechanical  equivalents 
for  the  inner  and  outer  cylinders  of  Parker's.  Economy  is 
secured  by  the  use  of  the  scroll. 

Jesse  J.  Cail  testified  to  the  fact  that  defendant  had  told 
him  that  the  Lansing  wheel  would  do  double  the  work  of  the 
ffatter  wheel,  under  same  head. 

FOR   THE   DEFENDANT. 

Clark  Williams.  I  have  been  engaged  in  the  practical 
application  of  hydraulic  power.  The  principal  power  in 
Parker's  wheel  is  reaction,  caused  by  destroying  the  equi- 
librium of  pressure  in  the  wheel.  The  Toulouse  wheel  ex- 
hibited, involves  the  same  principles  of  action  as  Parker's — 
that  is,  they  are  both  reaction.  The  issues  and  discharge 
are  different.  Parker's  is  superior  in  that  respect.  The  in- 
troduction of  the  scroll  block  is  an  improvement,  by  prevent- 
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ing  disturbing  currents.  It  preserves  the  current  in  its  pro- 
per place,  does  not  accelerate  it.  There  is  little  or  no  per^ 
cussion  in  the  wheel.  There  is  a  whirling  motion  produced 
in  the  Toulouse  similar  to  that  in  the  Parker  wheel,  the  scroll 
having  the  same  effect  as  Parker's  outer  cylinder.  Lansing's 
scroll  has  the  same  effect  as  the  cylinder,  in  the  Toulousein 
producing  a  vertical  motion,  and  as  the  scroll  in  Parker's  in 
diminishing  in  volume  and  preventing  disturbing  currents. 
The  scroll  block  is  of  no  service  with  a  vertical  shaft.  There 
is  no  vertical  motion  in  the  cylinder  when  the  wheel  is  full. 
Lansing  and  Parker  have  spiral  scrolls  for  bringing  up  the 
diminishing  volume  of  water  to  different  surfaces  for  the 
same  purpose.  The  power  of  reaction  is  sufficient  to  ac- 
count for  the  motion  of  Parker's  wheel. 

Dr.  C/iartres.  I  have  had  in  former  years  some  practical 
experience  in  millwrighting.  In  Parker's  wheel  and  method 
of  applying  the  water,  the  scroll  is  injurious,  for  it  creates 
greater  friction.  There  is  no  value  in  the  inner  cylinders — 
they  have  no  effect  in  directing  the  water.  The  Parker 
wheel  is  the  best  wheel  exhibited ;  in  its  mechanical  con- 
struction it  is  much  superior.  The  application  of  the  scroll 
in  Parker's  and  Lansing's  only  differs  in  the  part  of  the 
wheel  to  which  it  is  applied — to  the  periphery  of  one  and 
the  face  of  the  other ;  it  has  the  same  good  effect  and  the 
same  evils  in  both.  Parker's  is  the  best.  Were  the  scroll 
removed  from  the  Parker  wheel,  it  would  be  similar  to  the 
Vermont  wheel  as  exhibited  by  model.  A  square  forebay  is 
as  good  as  a  cylinder.  The  inner  cylinder  is  new,  but  the 
wheel  b  the  only  valuable  part  of  Parker's  invention. 

[Seyeral  witnesses  deposed  to  the  existence  of  seyeral  pairs  of  wheels  on  a 
horisontal  shaft,  prior  to  the  issuing  of  Parker's  patent.  And  this  was  admit- 
ted by  plaintiff's  counsel,  in  relation  to  wheels  constructed  by  RosweU  Wilcox.] 

Russd  Bradley.  In  1825  or  '26,  I  saw  several  cast  iron 
reacting  wheels  placed  on  a  horizontal  shall,  in  a  mill  at 
Willesden,  Chittenden  county,  Vermont.    I  constructed  the 
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model  exhibited  in  court.  The  gate  was  not  hoisted,  and  I 
could  not  see  the  interior  of  the  case  between  the  wheels.  I 
have  shown  several  things  in  the  model  that  I  did  not  see, 
and  suppose  them  to  be  correct.  I  guessed  at  a  great  part 
of  it.  It  was  a  new  wheel.  I  did  not  examine  it  closely. 
I  have  guessed  the  whole  interior  arrangement ;  I  did  not 
look  in. 

John  Pope  testified  to  having  seen  two  wheels  on  a  hori- 
zontal shaft  with  a  water  split  between  them,  in  the  year 
1818,  in  Morgan  county,  Ohio.  The  case  between  the 
wheels  was  cylindrical,  and  the  water  was  introduced  under 
the  shaft ;  the  half  of  the  cylinder  over  the  shaft  was  solid, 
not  admitting  the  water,  which  only  filled  the  buckets  as  they 
came  round  to  the  lower  half  of  the  case. 

Christopher  Aftnack  testified  to  having  seen  in  1824  or  '25, 
near  Eldridge,  Onondaga  connty,  New  York,  a  scroll  round 
a  wheel  on  a  vertical  shaft  with  radial  floats,  like  an  invert- 
ed flutter  wheel — described  it  as  similar  to  Lansing's. 

[Several  millwrights  testified  that  they  considered  the  scroll  block  injurious, 
and  others  that  it  had  no  effct,  and  might  be  reversed  without  alteration  in 
the  power  of  the  wheel,  and  others  as  to  the  power  attainable  bj  the  difEsrent 
methods  of  applying  the  water,  overshot,  undershot,  reaction,  dke.,  dkc] 

PLAINTIFF    REBUTTING. 

Dr.  T.  G.  Clinton^  recalled.  I  have  examined  the  Tou- 
louse, Vermont,  New  York,  and  Parker  wheels.  There  is  a 
slight  resemblance,  but  a  substantial  diflerence.  The  ten- 
dency to  a  vertical  motion  in  the  Toulouse  is  very  imperfect 
— there  are  eddies  produced;  the  action  is  principally  by 
percussion.  There  is  no  vertical  motion  in  the  Vermont 
wheel ;  the  water  is  admitted  under  and  over  shaft. 

Jttmes  Sloan.  I  have  experimented  with  and  without  scroll. 
I  obtained  a  co-eflicient  of  64.3  per  cent,  without,  and  71 
with  the  scroll ;  the  old  reaction  gave  80.3.  On  reversing 
the  scroll  I  obtained  .02.    There  is  a  substantial  difference 
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between  the  Vermont  and  Toulouse  wbeelis,  and  Parker's. 
Neither  of  the  former  have  an  inner  cylinder  nor  a  scroll.  1 
always,  in  putting  in  wheels,  use  the  scroll.  A  wheel  is 
loaded  when  more  water  is  let  on  to  a  wheel  than  the  issues 
require. 

Eduxird  H.  Knight.  I  consider  that  there  is  a  substantial 
difference  in  the  application  of  the  water,  in  the  Vermont, 
Toulouse,  and  the  Parker  wheels.  There  can  be  no  Vertical 
motion  in  the  Vermont  wheel,  due  to  the  method  of  apply- 
ing the  water, — whatever  motion  may  exist  is  produced  by 
the  wheel,  and  is  a  waste  of  power.  In  Parker's  the  vertical 
motion  is  produced  for  the  purpose  of  more  effectually  ap« 
plying  the  power  of  the  water ;  while  in  the  other  the  wheel 
is  made  to  keep  a  body  of  water  whirling  round.  Though 
water  in  a  state  of  quiescence  presses  equally  in  all  direc* 
tions,  water  in  motion  presses  with  greater  power  upon  sur- 
faces placed  across  its  line  of  motion,  than  surfaces  parallel 
to  it.  There  is  in  the  application  of  the  water  and  in  Par- 
ker's wheel,  a  power  over  and  above  what  is  due  to  reaction, 
derived  from  the  impingement  of  the  water  with  a  momen- 
tum due  to  its  velocity,  upon  the  buckets  placed  obliquely  in 
its  line  of  motion.  It  may  be  called  percussion.  I  see  no 
reason  to  quarrel  with  the  term. 

[Several  millirrights  were  called,  who  testified  that  ihey  used  the  scroll,  and 
that  when  carefuUj  put  in,  it  very  materiallj  assisted  in  driving  the  wheel, 
and  that  bj  it  great  economj  of  water  was  attained.] 

Judge  LsAvrrr  charged  the  jury  substantially  as  follows  : 
The  plaintiff,  under  a  patent  issued  originally  to  Zebulon 
Parker  and  Austin  E.  Parker,  dated  the  i9th  of  October, 
1829,  and  renewed  in  the  name  of  Zebulon  Parker,  October 
19, 1843,  claims  an  exclusive  right  to  an  improvement  in  the 
application  of  hydraulic  power  to  a  water  wheel,  and  seeks 
to  recover  in  this  action,  for  an  alleged  infringement  of  that 
right,  by  the  defendant,  in  the  use  of  a  water  wheel,  known 
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as  the  Lansing  wheel.  It  is  the  duty  of  the  court,  by  a  fair 
construction  of  the  patent,  to  decide,  whether  in  all  substan- 
tial particulars,  it  conforms  to  the  requisites  of  the  law.  And 
it  is  now  a  principle,  settled  by  the  concurrent  opinions  of 
some  of  the  most  enlightened  jurists  of  this  country,  that 
patents,  securing  to  inventors  the  just  rewards  of  their  labor 
and  industry,  are  to  be  construed  liberally,  and  with  a  fair 
purpose  of  carrying  out  the  object  of  the  constitutional  provi- 
sion on  this  subject,  and  the  legislation  of  Congress  based 
upon  it.  It  is  now  justly  held,  that  these  exclusive  rights  are 
not  to  be  viewed  in  the  light  of  odious  monopolies,  but  as 
the  result  of  a  policy,  at  once  beneficent  and  wise.  The 
Constitution  of  the  United  States  (Art.  I.  Sec.  8,)  has  con- 
ferred on  Congress,  among  other  delegations  of  power,  the 
right  to  pass  laws  "  to  promote  the  progress  of  science  and 
useful  arts,  by  securing  for  limited  times,  to  authors  and  in- 
ventors, the  exclusive  right  to  their  respective  writings  and 
discoveries."  And  Congress,  in  the  exercise  of  the  power 
thus  granted,  have  from  time  to  time  passed  laws  on  this 
subject,  designed  to  give  practical  efiect  to  the  constitutional 
provision.  At  this  day,  there  are  probably  few  who  doubt 
the  justness  and  wisdom  of  this  policy.  That  it  has  been 
followed  with  good  results,  in  stimulating  our  countrymen  to 
intellectual  eJfTort,  and  has  thereby  contributed  essentiaUy  to 
our  rapid  national  advance  in  ''  science  and  the  useful  arts," 
is  too  clear  for  controversy. 

Without  extending  this  view,  I  proceed  at  once  to  the  in- 
quiry, whether  the  plaintiff  in  his  patent  and  specification, 
has  so  far  complied  with  the  provisions  of  the  patent  law,  as 
to  be  entitled  to  the  benefits  of  the  invention  which  he  claims. 
If  this  invention  is  not  described  with  reasonable  certainty 
and  precision,  the  patentee  can  claim  nothing  under  his 
patent.  The  statute  requires,  "  that  before  any  inventor 
shall  receive  a  patent  for  any  such  new  invention  or  disco- 
very, he  shall  deliver  a  written  description  of  his  invention 


NOVEMBER  TERM,  1849.  55 

Zebulon  Parker  v,  John  Stiles. 

or  discovery,  in  such  full,  clear,  and  exact  termB,  avoiding 
unnecessary  prolixity,  as  to  enable  any  person  skilled  in  the 
art  or  science  to  which  it  appertains,  or  with  which  it  is  most 
nearly  connected,  to  make,  construct,  or  compound  the 
same."  The  object  of  this  provision  is  two-fold:  1.  That 
when  the  term,  for  which  the  patentee  has  enjoyed  an  exclu- 
sive right,  has  expired,  and  his  invention  becomes  the  pro- 
perty of  the  public,  such  means  of  information  may  be 
accessible  through  the  records  of  the  Patent  Office,  as  will 
enable  others  to  avail  themselves  of  its  benefits:  and, 
2.  That  while  the  patent  is  in  force,  others  may  be  informed 
of  the  precise  claim  of  the  patentee,  and  may  not  ignorantly 
infringe  his  exclusive  right. 

The  first  question  for  the  decision  of  the  court  is,  whether, 
on  the  face  of  the  patent,  this  statute  requisite  has  been  sub* 
stantially  complied  with.  But  as  it  is  not  contended  by  the 
counsel  for  the  defense,  that  the  patent,  in  the  particular  re* 
ferred  to,  is  defective,  it  will  not  be  necessary  to  examine 
minutely  the  claims  in  this  patent,  with  a  view  to  the  ques- 
tion, whether  it  is  so  ^'  full,  clear,  and  exact"  in  its  specifica- 
tions, as  to  answer  the  demands  of  the  statute.  It  is  suffi- 
cient to  observe  here,  that  it  is  a  claim  for  a  discovery  of 
several  improvements,  claimed  as  original,  in  the  applica- 
tion of  hydraulic  power  to  the  propulsion  of  the  water  wheel. 
Its  specifications  appear  to  be  minute  and  practical.  It  is 
for  the  jury  to  decide,  whether  from  the  evidence  they  are 
sufficiently  so,  to  enable  a  skillful  mechanic  to  construct  the 
thing  which  is  described. 

But,  it  is  insisted  that  this  patent  is  void,  on  the  ground 
that  the  patentee  in  the  exhibition  of  his  invention,  has  not 
distinguished  between  what  is  his  own,  and  what  was  before 
known  and  in  use.  And  it  is  quite  clear,  if  the  patentee  has 
claimed  any  thing,  as  a  material  part  of  his  combination,  as 
new  and  original  with  him,  which  is  proved  to  have  been  dis- 
covered prior  to  the  emanation  of  his  patent,  it  is  fatal  to  it. 
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The  statute  requires  the  patentee  particularly  to  *'  Bpecify 
and  point  oat  the  part,  improvement,  or  combination,  which 
he  claims  as  his  own  invention  or  discovery."  The  object 
of  this  provision  is  to  prevent  any  one  from  claiming  as  his 
own  invention,  that  which  was  not  new.  It  would  be  obvi- 
ously unjust,  and  in  contravention  of  the  spirit  and  design  of 
the  patent  laws,  that  an  inventor  should  be  protected  by  a 
patent,  in  the  exclusive  enjoyment  of  what  was  not  his  own, 
and  that  others  should  be  restricted  in  the  use  of  what  right- 
fully belonged  to  the  public.  It  is  true,  the  statute  provides, 
in  case  a  patentee,  unintentionally,  and  without  any  fraudu- 
lent purpose,  claims  as  a  part  of  his  invention  what  is  not 
original,  being  apprized  of  the  fact,  he  may  disclaim  for  such 
part,  if  such  disclaimer  be  made  within  a  reasonable  time, 
and  may  still  recover  for  the  infringement  of  such  parts  of 
what  is  claimed  in  his  specifications,  as  shall  appear  to  be 
original.  In  this  case,  no  such  disclaimer  has  been  entered ; 
and,  if  the  objection  above  stated  exists,  the  plaintiff  cannot 
recover,  even  if  the  jury  are  satisfied  the  defendant  has  in- 
fringed the  parts  of  the  plaintifiT's  invention  that  are  original. 
This,  I  understand  to  be  the  law,  as  settled  by  the  adjudica- 
tion of  some  of  the  most  respected  judicial  tribunals  of  the 
country. 

It  is  an  important  inquiry  therefore  in  this  case,  whether 
the  plaintiff  in  his  claim  has  embraced  more  than  his  inven- 
tion. It  is  insisted  his  patent  is  obnoxious  to  this  objection 
in  three  particulars  :  Firsts  that  he  claims  the  arrangement 
of  two,  four,  six,  or  more  wheels,  on  a  horizontal  shaft ;  Sec- 
ond, the  concentric  cylinders,  enclosing  the  shaft;  and, 
Third,  the  spout  conducting  the  water  to  the  wheel,  with  its 
spiral  termination. 

It  has  already  been  noticed  as  a  correct  general  principle, 
applicable  to  the  construction  of  patents,  that  they  are  to  be 
interpreted  liberally.  It  is  also  well  settled,  that  the  whole 
instrument — that  is,  the  patent,  embracing  the  specification 
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and  drawings — is  to  be  taken  together ;  and,  if  from  this, 
"  the  exact  nature  and  extent  of  the  claim  made  by  the  in- 
ventor can  be  perceived,  the  coart  ia  bound  to  adopt  that  in- 
terpretation, and  to  give  it  full  effect." 

The  firdt  point  of  the  inquiry  ia,  whether  the  patentee  has 
clainel  the  arrang^e.nent  of  the  wheels,  on  a  horizontal 
shaft,  as  a  part  of  his  invention.  To  arrive  at  a  just  conclu- 
sion on  this  head,  it  will  be  necessary  to  examine  with  some 
minuteness,  different  parts  of  the  instrument  before  the 
court.  And,  it  is  material  to  notice,  in  the  first  place,  that 
the  general  character  of  the  patentees'  invention,  as  set  forth 
in  the  patent  itself,  is  declared  to  be,  ^'  a  new  and  useful  im- 
provent  in  the  application  of  hydraulic  power."  In  his 
specification  and  claim,  he  describes  minutely  the  several 
inventions  or  improvements,  by  which  he  proposes  to  accom- 
plish that  end,  all  of  which  he  claims  as  original.  In  the 
prefatory  part  of  the  specification,  the  invention  of  the 
patentee  is  said  to  consist  of  "  a  new  and  useful  improve- 
ment in  the  application  of  hydraulic  power,  by  a  method  of 
combining  percussion  with  reaction,  applied  and  exemplified 
in:  1.  A  compound  vertical  percussion  and  reaction  water 
wheel,  for  saw  mills  and  other  purposes,  with  the  method  of 
applying  the  water  on  the  same.  2.  An  improved  horizon- 
tal reaction  water  wheel,  with  the  method  of  combining  per- 
cussion with  reaction  on  it.  3.  A  method  of  combining 
percussion  with  reaction,  on  common  reaction  wheels,  or 
those  already  in  use."  It  is  then  stated,  that  <'  the  principle 
upon  which  this  improvement  is  founded,  is  that  of  producing 
a  vortex  within  reaction  wheels,  which  by  its  centrifugal 
force,  powerfully  accelerates  the  velocity  of  the  wheel,  and 
adds  proportionally  to  its  momentum."  Thus  far,  the  great 
purpose  of  the  invention — namely,  the  application  of  hy- 
draulic power  to  the  propulsion  of  water  wheels,  by  a  new 
and  improved  method — ^is  distinctly  and  intelligibly  exhibit- 
ed.   The  patentee  then  proceeds,  under  three  distinct  heads. 
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corresponding  with  those  above  stated,  at  great  length, 
minutely  to  set  forth  the  modes  and  appliances  by  which  the 
object  of  his  invention  is  to  be  effected.  In  the  beginning  of 
the  first  division  of  these  specific  directions,  it  is  stated  that 
« the  compound  vertical  percussion  and  reaction  wheel  has 
two,  four,  or  more  reaction  wheels,  on  a  horizontal  shaft, 
made  of  iron  or  wood,"  &c.  In  the  conclusion  of  the  specifi- 
cation, the  patentees  say,  '^  The  parts  of  the  above  described 
machinery,  claimed  as  original,  and  our  invention,  in  all  their 
necessary  dimensions  and  proportions,  and  for  the  use  of 
which  we  seek  an  exclusive  privilege,  are  as  follows,  to  wit : 
1.  The  compound  vertical  percussion  and  reaction  wheel,  for 
saw  mills  and  other  purposes,  with  two,  four,  six,  or  more 
wheels  on  one  horizontal  shaft.  The  concentric  cylinders 
enclosing  the  shaft,  and  the  manner  of  supporting  them. 
The  spouts  which  conduct  the  water  into  the  wheels  from  the 
pentstock,  with  their  spiral  terminations  between  the  cylin- 
ders. 2.  The  improvement  in  the  reaction  wheel  by  making 
the  buckets  as  thin  at  both  ends  as  they  can  safely  be  made, 
and  the  rim  no  wider  than  sufficient  to  cover  them.  The 
inner  concentric  cylinder.  The  spout  that  directs  the  water 
into  the  wheel,  and  the  spiral  termination  of  the  spout  be- 
tween the  cylinders.  3.  The  rim  and  blocks  or  planks  that 
form  the  apertures  into  the  wheels,  and  the  manner  of  form- 
ing the  apertures.  The  conical  covering  on  the  blocks,"  &c. 
Under  the  first  of  the  foregoing  heads,  construing  its  lan- 
guage in  connection  with  the  prefatory  part  of  the  specifica- 
tion above  cited,  it  is  clear  the  claim  intended  to  be  made, 
was  that  of  the  wheel  called  the  compound  vertical  percus- 
sion and  reaction  wheel ;  the  concentric  cylinders  enclosing 
the  shaft,  and  the  manner  of  supporting  them ;  and  the 
spouts  which  conduct  the  water  to  the  wheel.  It  cannot  be 
held  to  embrace  the  arrangement,  or  duplication  of  wheels, 
on  a  horizontal  shaft,  as  a  part  of  the  invention  of  the 
patentees.     This  arrangement  is  introduced,  and  perhaps 
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unnecessarily,  as  descriptive  or  explanatory  of  the  mode  by 
which  the  wheels  were  to  be  used,  but  not  as  a  part  of  the 
invention.  I  think  this  construction  is  obvious  from  several 
considerations.  FirsL  The  wheels  are  described  as  com- 
pound vertical  percussion  and  reaction  wheels ;  and  I  suppose 
it  to  be  a  self-evident  mechanical  truth,  that  a  wheel,  vertical 
in  its  position,  could  be  no  otherwise  used  than  by  attaching 
it  to  a  horizontal  shaft.  And,  it  is  scarcely  possible  to  con- 
ceive it  was  intended  to  claim  such  arrangement,  whether  the 
wheels  consist  of  two,  four,  six,  or  more,  as  an  original  inven- 
tion. Second.  If  it  was  intended  to  claim  this  arrangement 
as  a  distinct  discovery,  by  analogy  to  the  manner  in  which  the 
other  improvements  are  stated,  it  would  have  been  sepa- 
rately set  forth  as  such,  and  not  as  a  mere  incident  to  the 
claim  of  the  improved  wheels.  Third,  The  arrangement  of 
the  wheels  on  the  shaft,  has  no  necessary  connection  with 
the  improvement  of  the  wheels  and  the  consummation  of  the 
general  object  of  the  patentees'  invention,  announced  in  the 
patent  to  be,  *'  a  new  and  useful  improvement  in  the  appli- 
cation of  hydraulic  power." 

Again :  It  is  laid  down  as  a  rule  for  the  construction  of 
specifications,  that  the  language  used  is  to  be  so  received,  as 
consistently  with  its  fair  import,  ^*  will  make  the  claim  co-ex- 
tensive with  the  actual  discovery."  '^  So  that  a  patentee, 
unless  his  language  necessarily  imports  a  claim  of  things  in 
use,  will  be  presumed  not  to  intend  to  claim  things  which  he 
must  know  to  be  in  use."  Curtis  on  Pats.  (132.  Now  the 
arrangement  of  wheels  on  a  horizontal  shaft  has  been  long 
known  and  used ;  nor  can  it  be  presumed  that  these  patent- 
ees were  ignorant  of  that  fact,  and  intended  to  claim  it  as 
new. 

Upon  the  whole,  I  entertain  a  clear  conviction  that  the 
arrangement  of  the  wheels  on  a  horizontal  shaft,  is  not,  by 
a  fair  construction  of  the  specification,  to  be  viewed  as  a 
part  of  the  invention  claimed  by  the  patentees. 
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It  is  aldo  insisted,  that  the  concentric  cylinders  enclosing 
the  shaft,  and  the  spiral  conductors  for  leading  the  water  to 
the  wheels,  are  claimed  as  parts  of  the  patentees'  invention, 
and  that  the  proof  is,  they  are  not  original  with  them.  It  is 
contended  that  the  evidence  in  the  case  shows,  that  these 
mechanical  contrivances  are  the  same  substantially  as  those 
used  in  the  Toulouse  mills ;  the  description  and  model  of 
which  is  in  possession  of  the  jury.  That  the  matters  stated 
above,  are  within  the  claims  of  the  patent,  seems  not  to  ad* 
mit  of  doubt ;  and  it  is  for  the  jury  to  say,  whether  there  is 
evidence  that  they  were  before  known  and  used. 

Having  disposed  of  these  points,  I  will,  with  as  much  brev- 
ity as  possible,  state  my  views  of  some  other  principles  of 
law,  applicable  to  the  case  before  the  jury.  And  in  the  first 
place,  to  entitle  the  plaintiff  to  recover  in  this  action,  the 
jury  must  be  satisfied  that  the  invention  embraced  in  the 
plaintifi^'s  patent  is  '^  new  and  useful."  '1  his  is  a  statutory 
requisite,  and  lies  at  the  foundation  of  the  plaintiff's  right  to 
a  verdict  at  the  hands  of  this  jury.  The  patent,  however, 
raises  the  presumption  of  the  novelty  and  utility  of  the  plain- 
tiff's invention.  Before  a  patent  can  issue,  the  person 
applying  for  it  is  required  to  make  oath,  that  he  is,  as  he 
verily  believes,  *'  the  original  and  first  inventor  or  disco- 
verer" of  the  improvement,  or  invention,  for  which  he  seeks 
a  patent.  And  it  has  been  held,  that  this  oath,  constituting 
as  it  does  a  part  of  the  letters  patent,  and  being  in  evidence 
to  the  jury,  forms  a  legal  ground  for  the  presumption  of  the 
novelty  and  originality  of  the  patentees'  claim,  until  the 
contrary  be  proved.  Upon  this  inquiry,  the  burden  of  proof 
is  thrown  upon  the  defendant ;  it  being  the  province  of  the 
court  to  decide  what  constitutes  novelty,  and  of  the  jury  to 
determine,  from  the  evidence  adduced,  whether  the  patentees' 
invention  is  new.  The  same  remarks  apply  also  to  the  sub- 
ject of  the  utility  of  the  invention. 
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The  statute  requires,  that  the  patentee  should  have  been 
the  original  and  first  inventor.  If  the  invention,  which  is 
the  subject  of  the  patent,  had  been  previously  known  or 
used,  or  had  been  described  in  any  public  work,  or  had  been 
in  public  use,  it  is  not  patentable,  and  no  exclusive  right 
would  be  conferred  on  the  patentee.  In  a  word,  it  must 
have  been  original  with  the  inventor,  and  not  known  to 
others.  The  only  exception  to  this  rule,  under  our  patent 
law,  exists  in  the  case  of  an  individual  obtaining  a  patent, 
believing  the  invention  to  have  been  original  with  him,  and 
it  is  made  to  appear,  it  had  been  known  in  a,  foreign  country, 
but  not  patented  there,  nor  described  in  any  written  publica- 
tion. This  proof,  in  the  case  supposed,  would  not  vitiate  the 
patent. 

The  want  of  novelty  in  this  case,  constitutes  one  of  the 
grounds  of  defense.  It  is  insisted,  that  the  plaintiflT's  water 
wheel,  with  the  mode  of  applying  the  water,  has  been  long 
known  and  used.  And  proof  is  adduced,  that  before  the 
emanation  of  the  plaintiff's  patent,  structures  and  mechani- 
cal contrivances  alleged  to  be  substantially  identical  with 
those  of  the  patentee,  were  known  and  in  use  in  France, 
and  also  in  several  of  the  States  of  this  Union.  I  do  not 
propose  to  examine  the  evidence  on  this  point,  as  it  will  be 
for  the  jury  to  decide  on  its  force  and  conclusiveness.  It 
may  not  be  improper  to  remark,  however,  that  where  the  de- 
fense that  a  mechanical  contrivance  claimed  to  be  essentially 
similar  to  that  covered  by  the  plaintiff's  claim,  is  set  up,  and 
the  proof  relied  on,  is  a  description  of  such  structure,  con- 
tained in  a  printed  publication,  such  description  must  have 
been  sufficiently  full  and  precise  to  have  enabled  a  mechanic 
to  construct  it;  and  must  also  have  been,  in  all  material 
respects,  like  that  covered  by,  or  described  in,  the  plaintiff's 
patent.  The  jury  have  the  evidence,  in  the  models  exhibit- 
ed, and  the  oral  testimony  of  witnesses  on  this  point;  and  it 
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will  be  their  provinee  to  decide  it.  I  pass  from  it  with  the 
single  remark,  that  proof  of  the  previous  use  of  a  structure, 
bearing  some  resemblance  in  some  respects  to  the  improve- 
ment of  the  plaintiff,  and  which  might  have  been  suggestive 
of  ideas,  or  have  led  to  experiments,  resulting  in  the  disco- 
very and  completion  of  his  improvement,  will  not  invalidate 
his  claim,  under  his  patent. 

On  the  subject  of  the  utility  of  the  invention  patented  to 
the  plaintiff,  it  is  only  necessary  to  say,  that  it  must  be  proved 
to  be,  to  some  extent,  useful.  But  courts  are  not  rigid  and 
strict  on  this  point.  In  the  absence  of  proof  by  the  defend- 
ant, that  the  thing  patented  is  absolutely  frivolous  and  worth- 
less, the  presumption  of  utility  raised  by  the  patent  itself, 
would  be  sufficient,  so  far  as  this  point  is  concerned,  to  sus- 
tain the  patent.  The  jury  probably  will  have  no  difficulty 
on  this  subject,  as  there  is  positive  proof  by  competent  wit- 
nesses, that  the  plaintiff's  improvement  is  valuable. 

If  the  jury  should  come  to  the  conclusion  that  the  plain- 
tiff's patent  embraces  a  patentable  subject,  within  the  princi- 
ples stated  by  the  court,  they  will  proceed  to  the  inquiry, 
whether  the  defendant  has  infringed  the  plaintiff's  exclusive 
right,  in  the  use  of  what  is  called  the  Lansing  wheel,  with  its 
fixtures ;  a  model  of  which  is  before  the  jury,  and  which  they 
will  have  with  them  in  their  retirement. 

On  the  question  of  infringement,  the  burden  of  proof  is 
with  the  plaintiff.  He  must  make  it  appear,  to  the  satisfac- 
tion of  the  jury,  that  the  defendant  has  violated  the  exclu- 
sive right  granted  by  his  patent.  And  in  order  to  make  out 
the  fact  of  infringement,  the  plaintiff  must  prove  that  the 
defendant  has  used  his  invention,  either  in  the  precise  form 
in  which  it  is  constructed  under  the  patent,  or,  in  a  form, 
and  on  principles,  substantially  the  same.  To  constitute 
this  identity,  and  to  make  out  the  fact  of  infringement,  it  is 
not  necessary  that  the  structure  or  machine  used  by  the  de- 
fendant, should  be  the  same  in  appearance,  form,  or  pro- 
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portions,  as  that  invented  and  patented  by  the  plaintiff.  It 
has  been  well  said  by  a  distingabhed  Judge  in  this  country, 
that  '^  simply  changing  the  form  or  proportion  of  a  machine, 
shall  not  be  deemed  a  new  discovery."  If  the  operative 
principle  of  the  two  machines  be  the  same,  the  substantial 
identity  contemplated  by  the  patent  law,  is  established. 
The  learned  Judge,  who,  when  present,  is  the  presiding  Judge 
of  this  court,  has  very  lucidly  defined  the  principle  of  a  ma- 
chine to  be,  '^  the  particular  means  of  producing  a  given  re- 
sult, by  a  mechanical  contrivance."  It  is  obvious,  if  by  a 
mere  colorable  difference  in  form  or  structure,  a  patented 
machine  or  invention  can  be  infringed,  a  patentee  has  no 
security  for  his  rights  ;  nor  would  it  be  possible  to  carry  out 
the  great  ends  of  our  patent  right  system.  In  most  cases, 
the  patentee,  whatever  may  have  been  the  amount  of  patient 
thought  and  toil  employed  in  the  completion  of  an  invention, 
and  however  useful  and  meritorious  it  might  be,  would  fail 
to  receive  and  enjoy  the  just  rewards  of  his  efforts. 

In  this  case,  it  is  insisted  that  the  defendant,  by  the  use  of 
what  are  designated  as  mechanical  equivalents  in  the  struc- 
ture used  by  him,  has  infringed  the  rights  of  the  plaintiff.  On 
this  subject,  I  shall  succeed  in  stating  my  views  to  the  jury, 
in  a  more  intelligible  manner  than  by  any  other  method,  by 
quoting  from  a  learned  work  on  the  law  of  patent  rights, 
lately  published.  In  this  work  the  author  says,  the  true 
question  is,  (referring  to  the  identity  of  mechanical  struc- 
tures,) "  whether  under  a  variation  of  form,  or  by  the  use  of 
a  thing  bearing  a  different  name,  the  defendant  accomplishes 
the  same  purpose  as  that  accomplished  by  the  patentee  in 
his  contrivance."  The  same  writer  also  remarks,  "  that 
there  may  be  different  modes  of  obtaining  the  same  object ; 
and  if,  after  a  patent  has  been  obtained  for  a  particular 
thing,  another  person,  without  borrowing  from  that  patent, 
has  invented  a  mode  of  accomplishing  the  same  thing,  he 
will  be  entitled  to  a  patent,  and  would  not  infringe  the  rights 
of  the  previous  patentee." 
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The  qaestion  of  the  identity  of  the  invention  embraced  in 
the  plain tiflf's  patent,  and  that  used  by  the  defendant,  is  to 
be  decided  by  the  jury  upon  the  evidence.  That  evidence 
consists  in  the  models  of  the  structures,  which  are  exhibited 
to  the  jury,  and  in  the  opinions  of  the  experts,  who  have 
given  their  testimony  on  this  point.  I  do  not  propose  to  de- 
tain the  jury  with  any  remarks  relating  to  the  identity  of 
these  structures.  The  jury,  by  the  inspection  of  the  models, 
and  the  testimony  of  the  experts,  will  doubtless  be  able  to 
arrive  at  a  satisfactory  conclusion  on  this  point.  I  will  here, 
however,  observe,  that  great  respect  is  due  to  the  views  and 
opinions  of  scientific  individuals,  and  practical  mechanics, 
on  the  question  of  the  identity  of  different  mechanical  struc- 
tures. From  their  acquaintance  with  the  elements  of  me- 
chanical science,  they  are  enabled  satisfactorily  to  decide 
this  question,  while  to  others,  it  might  seem  involved  in  ob- 
scurity and  doubt.  The  jury  have  the  testimony  of  several 
unimpeachable  witnesses  examined  as  experts  in  this  case, 
to  whose  opinions,  I  doubt  not,  they  will  be  disposed  to  give 
due  weight. 

The  jury  retured  a  verdict  for  the  plaintiff,  assessing  the 
damages  at  $150. 


Peter  Driskell  v,  FRAwas  D.  Parish. 

To  sustain  the  allegation  of  hindering  or  obstructing  the  arrest  of  a  fufritive 
from  labor  under  the  Act  of  Oongnws  of  February  13,  1793,  some  act  of 
interference,  on  the  part  of  the  defendant,  must  be  proved,  tending  to  impair 
the  right  of  recaption,  secured  by  the  Statute. 

The  Statute  imposes  no  obligation  on  any  one,  to  aid  in  the  recaption  of 
such  fugitive  ;  and  the  penalties  of  the  Act  of  Congress  are  not  incurred,  by 
one  who  is  merely  passive,  in  the  attempt  of  the  owner  or  his  agent,  to  arrest  the 
alleged  fugitive. 

An  inquiry,  made  in  good  faith,  as  to  the  authority  by  which  the  arrest 
is  sought  to  be  made,  is  not  a  violation  of  the  Act  of  Congress.  Neither  are 
the  penalties  of  the  act  incurred  by  insisting  that  the  person  claimed  as  a 
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fagitiYe  shall  hare  a  fair  trial,  on  the  question,  whether  such  person  is  a 
fagitiTe. 

It  is  not  necessary,  to  constitute  ahindrance  or  obstruction,  within  the  mean- 
ing of  the  act,  that  force  or  violence  should  be  resorted  to.  to  defeat  the  arrest. 

The  refusal  to  permit  an  arrest  on  the  premises  of  another,  after  notice  that 
<he  person  sought  to  be  arrested  is  a  fugitive  from  labor,  and  a  demand  ef 
permission  to  arrest  such  person,  is  a  hindrance  or  obstruction. 

The  withdrawal  or  removal  of  the  alleged  fugitive,  bj  the  order  or  direction 
of  another,  so  as  to  prevent  an  arrest,  is  a  hindrance  and  obstruction. 

The  person  seeking  to  make  the  arrest  is  under  no  obligation  to  commit  a 
trespass,  or  breach  of  the  peace,  in  carrying  out  his  purpose  to  arrest. 

Under  the  count  for  harboring  or  concealing,  it  must  appear  that  the  harbor- 
ing or  concealing  was  with  the  intention  to  elude  the  claim  of  the  owner  of  the 
alleged  fugitive. 

A.  temporary  shelter  afforded  to  a  fugitive,  without  any  design  to  conceal 
him  or  her  from  the  pursuit  of  the  owner,  or  his  agent,  is  not  a  harboring  or 
concealing,  within  the  meaning  of  the  act. 

OPINION  OF  JUDQB  LbAVITT. 

This  was  an  action  in  the  case,  brought  under  the  last 
clause  of  the  Act  of  Congress  of  1793.  The  allegations  of 
the  declaration  are,  in  substance,  that  Jane  Garretson  and 
Harrison  Garretson,  being  the  slaves  of  plaintiff,  residing  in 
the  State  of  Kentucky,  escaped  from  his  service  into  the 
State  of  Ohio — and,  that  the  defendant  hindered  or  obstruct- 
ed the  plaintiff's  agent  in  the  arrest  of  the  slaves :  also,  that 
he  harbored  and  concealed  them,  &c.  The  plea  was,  not 
guilty. 

Mr.  H.  Stanhery  and  H,  C,  Noble,  for  plaintiff. 

Judge  Lane,  Mr.  T.  Corwiuy  and  Mr.  J.  W.  Andrews ^  for 
defendant. 

The  evidence  in  behalf  of  the  plaintiff,  was  as  follows  : 

Col.  Charles  S.  Mitchell.  He  states,  that  the  persons 
named  in  the  declaration  were  the  slaves  of  the  plaintiff, 
who  resides  in  Mason  county,  in  the  State  of  Kentucky — that 
they  were  on  his  plantation  in  that  county,  in  October,  1844, 
and  that  about  that  time,  they  disappeared,  and  have  not 
been  in  the  plaintiff's  possession  since.     In  February,  1845 
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witness  was  employed  by  plaintiff,  under  a  written  power  of 
attorney  for  that  purpose,  to  go  in  pursuit  of  the  slaves,  in 
company  with  A.  J.  Driskell,  a  son  of  the  plaintiff.  They 
reached  Sandusky  City,  in  the  State  of  Ohio,  the  latter  part 
of  February,  and  ascertained  that  the  two  persons  referred 
to,  together  with  some  other  slaves,  belonging  to  the  same 
family,  were  in  that  place.  About  12  o'clock,  noon,  they 
proceeded  to  the  residence  of  the  defendant — ^had  passed  the 
house  a  short  distance,  when  they  saw  defendant  coming  out 
of  the  gate,  opening  from  the  front  yard,  into  the  street. 
The  witness  inquired  of  him,  if  two  colored  persons,  Jane 
Garretson,  and  her  little  boy,  Harrison,  were  at  his  house. 
Defendant  said  they  were.  Witness  then  asked  if  he  could 
see  them — to  which  defendant  replied,  he  could,  if  they 
wished  it.  Defendant  went  into  the  house,  and  returned 
shortly  after,  with  the  woman ;  she  standing  near  the  defend- 
ant, on  the  front  porch  or  portico,  and  witness  and  Driskell, 
being  outside  the  gate,  in  the  street.  The  woman  recognized 
the  witness  and  Driskell,  and  some  conversation  took  place 
between  them  respecting  the  family  of  plaintiff.  Witness 
then  requested  to  see  the  boy,  who  was  also  brought  out,  and 
stood  on  the  portico.  He  smiled,  and  seemed  also  to  recog^ 
nize  Mitchell  and  Driskell,  and  was  coming  forward  as  if  to 
shake  hands  with  them.  Mitchell  said,  let  the  little  fellow 
come  and  shake  hands  with  me ;  but  defendant  interposed, 
saying  it  was  not  necessary  to  shake  hands  with  the  gentle- 
man. Mitchell  then  stated  to  the  defendant,  that  the  woman 
and  boy  were  the  slaves  of  Peter  Driskell,  of  Kentucky; 
that  he  was  there,  as  his  agent,  to  reclaim  them ;  and  that 
he  demanded  the  privilege  of  arresting  them.  Defendant 
asked,  by  what  authority — to  which  witness  replied,  by  a 
power  of  attorney ;  at  the  same  time  putting  his  hand  to  his 
pocket,  and  offering  to  produce  it.  Defendant  said,  you 
need  not  show  it,  as  nothing  but  judicial  authority  will  do; 
saying  also,  that  witness  could  not  arrest  the  negroes  there. 


NOVEMBER  TERM,  1849.  67 

Peter  Driskell  v.  Francis  D.  Parish. 

He  then,  by  a  motion  of  his  hand,  directed  the  woman  and 
boy  to  go  into  the  house.  They  went  in,  and  the  defendant 
immediately  followed  them,  shutting  the  door  after  him,  and 
leaving  witness  and  Driskell  standing  in  the  street.  Wit- 
ness never  saw  the  slaves  afterwards.  Understood  from 
defendant,  in  the  course  of  the  riot  trial,  that  they  left  his 
house  in  the  evening  or  night  of  the  day  on  which  the  inter 
view,  mentioned  by  the  witness,  took  place. 

A.  J.  Driskell^  also  a  witness  for  plaintiff,  corroborated 
the  statement  of  Mitchell,  as  to  what  occurred  in  front  of 
defendant's  house.  He  does  not  state  the  facts  with  the 
same  minuteness  as  Mitchell,  and  differs  with  him,  in  this 
— that  he  states,  the  defendant  pushed  the  woman  and  boy 
into  the  house,  instead  of  directing  them,  by  a  motion  of  the 
hand,  to  go  in. 

Sarah  Gustin  says,  she  lived  in  the  defendant's  family, 
at  the  time  of  the  occurrence  testified  to  by  Mitchell,  and 
heard  a  part  of  the  conversation  between  him  and  defend- 
ant. Heard  defendant  say  to  Mitchell,  he  could  not  arrest 
the  woman  and  boy,  without  lawful  authority. 

The  evidence  for  the  defendant,  was  substantially  as 
follows : 

A.  ff.  Barber.  Some  two  or  three  days  after  the  inter- 
view between  Col.  Mitchell  and  defendant,  referred  to  by 
Mitchell,  there  was  a  trial  at  the  Court  House  in  Sandusky, 
on  a  charge  for  a  riot,  made  against  Mitchell  and  Driskell, 
and  one  Martin;  that  on  this  trial,  the  defendant,  at  the 
request  of  the  counsel  for  the  defendants  in  the  riot  case, 
was  sworn  as  a  witness ;  that  he  related,  minutely,  what  took 
place  in  front  of  his  house,  between  Mitchell  and  himself; 
admitting,  that  in  that  conversation  he  had  said,  he  was  a 
law-abiding  man,  and  was  only  desirous  that  the  colored 
persons  should  have  a  fair  trial ;  but  saying  nothing  of  any 
demand  to  meet  them;  or,  of  any  demand  of  lawful  or 
judicial  authority,  to  make  the  arrest ;  or  of  any  refusal  by 
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defendant  to  permit  the  arrest.  This  statement,  so  made 
by  the  defendant,  was  assented  to  by  Mitchell,  with  the  ex- 
ception that  defendant  had  omitted  to  state  the  offer  to  shake 
hands  with  the  boy,  and  the  interference  of  defendant  to 
prevent  it. 

This  witness  farther  states,  that  on  the  trial  of  the  riot 
case,  Mitchell  having  observed,  that  he  wished  to  set  him- 
self right  before  that  community,  by  permission  of  the  Court, 
made  a  statement  of  what  took  place  in  front  of  defendant's 
house ;  which  agreed,  substantially,  with  that  made  by  de- 
fendant on  oath.  Witness  also  says,  that  Mitchell  stated, 
he  had  nothing  to  complain  of,  in  reference  to  defendant's 
conduct,  and  that  he  had  treated  him  like  a  gentleman. 
This  was  stated  ia  a  stage  coach,  as  they  were  on  the  road 
from  Sandusky  to  Columbus. 

Judge  Saddler.  Was  also  present  at  the  trial  referred  to 
by  Mr.  Barber.  He  corroborates  Barber's  statement.  Says, 
that  the  defendant  in  giving  testimony  in  the  riot  case,  rela- 
ted what  took  place  at  defendant's  gate,  in  front  of  his  house  ; 
stating  that  when  Mitchell  informed  him  the  colored  woman 
and  boy  were  fugitive  slaves,  and  that  he  had  come  to  take 
them,  the  defendant  remarked,  if  he  had  any  legal  right  to 
take  them,  he  would  not  object,  but  would  see  that  they  had 
a  fair  trial.  Witness  understood  this,  as  referring  to  the  trial 
of  the  question,  whether  they  were  slaves — and  supposed 
the  only  controversy  between  Mitchell  and  defendant  was, 
the  place  where,  and  the  person  before  whom,  this  trial 
should  take  place.  After  defendant  had  closed  his  state- 
ment, he  asked  Mitchell  if  it  was  correct — and  Mitchell 
replied,  it  was,  except  that  he  had  not  stated  what  took  place 
as  to  his  offer  to  shake  hands  with  the  boy. 

In  the  course  of  the  trial,  Mitchell  also  made  a  statement 
of  what  took  place  at  the  gate,  in  which  witness  did  not 
understand  him  as  having  said  anything  about  offering  to 
produce  authority  to  make  the  arrest,  or  as  having  made  any 
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demand  to  make  the  arrest  Mitchell  admitted,  that  defend- 
ant had  treated  him  like  a  gentleman. 

Mr.  Beecher.  This  witness  stated  with  great  minuteness 
what  took  place  on  the  trial  of  the  riot  case,  agreeing  essen- 
tially with  the  statements  of  Mr.  Barber  and  Judge  Saddler. 

The  depositions  of  Z.  W.  Barker,  C.  S.  Mackey,  and  John 
N.  Sloane,  were  read  by  defendant's  counsel.  Their  testi- 
mony related  to  what  happened  on  the  trial  referred  to,  and 
was  confirmatoiy  of  the  statements  of  the  preceding  wit- 
nesses. 

Col,  Mitchell.  In  reply  to  the  inquiry  of  counsel  on  that 
subject,  says,  he  never  has  made  any  statement  or  admission 
of  what  took  place  at  defendant's  gate,  varying  in  any 
essential  particular  from  that  made  by  him  on  this  trial,  and 
the  preceding  trials,  between  these  parties.  He  now  thinks, 
that  the  defendant's  evidence,  in  the  riot  case,  was  not  mate- 
rially different  from  that  which  the  witness  now  gives. 
Witness  understood  defendant's  testimony  on  that  occasion, 
as  referring  to  the  trial  of  the  two  boys,  who  had  been  arrest- 
ed, and  that  what  he  said  about  a  fair  trial,  related  to  them, 
and  not  to  the  woman  and  boy.  Does  not  recollect  that  the 
matter  of  the  offer  to  arrest  the  woman  and  boy,  was  in  any 
way  in  controversy  on  the  trial  of  the  riot  case.  What  he 
admitted,  in  regard  to  the  fair  conduct  of  defendant,  related 
to  the  transaction  at  the  gate,  and  not  to  any  other  matter 
in  which  defendant  had  an  agency.  Witness  also  says,  that 
before  leaving  Sandusky  City,  he  made  arrangements  with  a 
view  to  a  suit  against  the  defendant  for  his  interference  with 
plaintiff's  rights. 

Mr.  Wheeler.  The  deposition  of  this  witness  was  read 
by  the  plaintiff.  He  was  one  of  the  counsel  employed  for 
the  defendants  in  the  riot  case,  and  was  present  at  the  trial. 
His  testimony  is  corroborative  of  that  given  by  Mitchell. 

The  counsel  for  plaintiff  hei^e  offered  evidence,  tending  to 
prove  the  active  agency  of  the  defendant  in  getting  up,  and 
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carrying  on  the  prosecution  for  the  riot,  before  mentioned : 
also,  a  complaint  for  an  assault  and  battery,  in  the  arrest  of 
the  two  boys — and  an  application  for  their  discharge,  by  writ 
of  habeas  corpus,  as  showing  the  qiw  anim'i  of  defendant, 
in  his  interference  with  the  offer  to  arrest  the  woman  and 
the  boy.  This  testimony  was  objected  to,  on  the  ground  of 
its  irrelevancy  to  the  matters  in  issue  in  this  suit. 

The  Court,  referring  to  the  fact,  that  this  evidence  had 
been  held  to  be  inadmissible,  on  a  former  trial  between  these 
parties,  when  Judge  McLean  was  present,  now  overruled  it. 

Judge  Leavitt  stated  to  the  jury  the  points  of  law  arising 
in  the  case,  in  substance,  as  follows : 

The  Constitution  of  the  United  States,  in  the  second  Sec- 
tion of  the  fourth  Article,  declares,  that  '^  no  person  held  to 
service  or  labor  in  one  State,  under  the  laws  thereof,  escap- 
ing into  another,  shall,  in  consequence  of  any  law  or  regula- 
tion therein,  be  discharged  from  such  service  or  labor,  but 
shall  be  delivered  up,  on  claim  of  the  party  to  whom  such 
service  or  labor  may  be  due."  Under  the  power  conferred 
by  this  provision.  Congress,  on  the  12th  of  February,  1793, 
passed  the  act,  entitled,  *'  An  act  respecting  fugitives  from 
justice,  and  persons  escaping  from  the  service  of  their  mas- 
ters." By  the  third  section  of  this  act,  it  is  provided,  that 
when  any  person  held  to  labor  in  one  State,  shall  escape 
into  another,  the  person  entitled  to  the  labor  or  service  of 
such  person,  may  seize  or  arrest  him  or  her,  and  convey  him 
or  her  before  any  of  the  judicial  officers  designated,  within 
the  State  in  which  the  arrest  was  made,  for  the  purpose  of 
making  proof  that  such  fugitive  owes  service  to  the  person 
setting  up  such  claim,  and  obtaining  a  certificate  to  that 
effect.  The  fourth  section  provides,  '^  that  any  person  who 
shall  knowingly  and  willingly  obstruct,  or  hinder  such  claim- 
ant, his  agent  or  attorney,  in  so  seizing  or  arresting  such  fugi- 
tive from  labor,  or,  shall  rescue  such  fugitive  from  such  claim- 
ant, &.C.;  or,  shall  harbor  or  conceal  such  person,  after  notice 
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that  he  or  she  was  a  fugitive  as  aforesaid,  shall,  for  either  of  the 
said  offences,  forfeit  and  pay  the  sum  of  five  hundred  dollars. 
Which  penalty  may  be  recovered,  by  and  for  the  benefit  of 
such  claimant,  by  action  of  debt,  in  any  court  proper  to  try 
the  same ;  savings  moreover,  to  the  person  claiming  such  service 
or  labor  y  his  right  of  action  for  or  on  account  of  the  said  injury,  or 
either  of  them.^^ 

This  action  is  brought  under  the  last  clause  of  the  section 
just  quoted.  The  declaration  contains  two  counts :  the  first, 
for  obstructing  or  hindering  the  arrest  of  the  fugitives ;  the 
second,  for  harboring  or  concealing  them. 

To  sustain  the  first  count,  there  must  be  evidence  of  some 
act  of  interference  by  the  defendant,  tending  to  impair  the 
right  of  recaption,  secured  by  the  Statute.  No  precise  rule 
can  be  laid  down,  by  which  to  determine  what  act  shall  con- 
stitute an  obstruction  or  hindrance,  within  the  prohibition  of 
the  Statute.  The  right  of  arrest  is  conferred  by  the  Consti- 
tution and  the  act  of  '93,  in  the  most  explicit  terms,  and 
without  any  expressed  restriction  or  qualification.  It  may 
be  inferred,  that  this  power  was  thus  conferred,  in  part,  at 
least,  from  the  consideration,  that  the  arrest  is  in  the  nature 
of  a  preliminary  proceeding,  and  not  conclusive  of  the  rights 
of  the  suspected  fugitive.  When  arrested,  such  person  is 
to  be  conveyed,  without  any  unreasonable  delay,  before  some 
one  of  the  judicial  ofiicers  named  in  the  Statute,  within  the 
State  in  which  the  arrest  is  made,  for  the  purpose  of  a  legal 
inquiry  whether  he  or  she  is,  in  fact,  a  fugitive  from  labor. 
And,  it  is  only  by  the  exhibition  of  proof  establishing  the 
affirmative  of  this  inquiry,  that  the  person  arrested  can  be 
retained  in  custody,  and  removed  to  the  State  where  '^  labor 
and  service"  are  due.  On  failure  to  prove  this  fact,  the  per- 
son arrested  is  entitled  to  his  discharge ;  and,  it  is  presumed, 
would  have  a  right  of  action  against  the  person  making  the 
unlawful  arrest,  for  damages.    It  may  also  be  suggested. 
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that  there  is  a  further  security  against  a  lawless  and  oppres- 
sive arrest,  in  the  fact  that  by  the  statutes  of  many,  if  not 
all,  the  non-slaveholding  States,  the  penalty  of  the  crime  of 
kidnapping  is  incurred  by  an  unauthorized  arrest  of  any  one 
on  pretence  that  such  person  is  a  fugitive  from  labor,  and 
the  attempt  to  convey  him  or  her  to  a  slaveholding  State,  to 
be  held  in  servitude. 

It  is  very  clear,  that  the  penalties  provided  by  the  Act  of 
Congress,  are  not  incurred  by  one  who  is  merely  passive, 
in  the  attempt  of  the  owner,  or  his  agent,  to  reclaim  and 
arrest  an  alleged  fugitive  from  labor.    The  Statute  imposes 
no  obligation  on  any  one  to  aid  in  the  recaption.     Under  a 
law  so  penal  in  its  character,  it  would  be  monstrous,  by 
mere  implication,  to  recognize  such  an  obligation.    Nor, 
will  the  mere  inquiry,  made  in  good  faith,  by  what  authority 
an  arrest  is  sought  to  be  made,  bring  a  party  within  the  pro- 
hibition of  the  Statute.    The  penalty  is  denounced  against 
any  one,  who  **  knowingly  and  willingly"  obstructs  or  hin- 
ders an  arrest.    In  the  case  of  one,  who  has  had  no  agency 
in  the  escape  of  the  suspected  fugitive,  and  is  not  to  be  pre- 
sumed to  be  apprised  of  the  fact,  that  the  person  is  a  fugitive 
from  labor,  and  who  has  taken  such  person  into  his  employ- 
ment, or  under  his  protection,  without  any  improper  intention, 
the  penalty  is  not  incurred,  by  merely  inquiring  into  the 
authority  to  make  the  arrest.    Such  an  inquiry,  in  the  case 
supposed,  would  be  entirely  justifiable.    Neither  is  it  deemed 
to  be  a  violation  of  the  rights  of  the  claimant,  to  insist  that 
the  alleged  fugitive  shall  have  a  fair  trial,  upon  the  question, 
whether  he  or  she  owes  "  labor  and  service"  to  such  claimant. 
On  the  other  hand,  it  is  clear  the  penalty  of  the  Statute 
may  be  incurred,  without  a  resort  to  violence,  in  hindering 
or  obstructing  an  arrest.    Any  act  done,  with  the  intention 
of  defeating  the  arrest,  and  which  tends  to  that  result,  is  a 
violation  of  the  rights  of  the  claimant.    If,  after  knowledge 
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of  the  fact  that  a  person  is  a  fugitive,  a  demand  is  made  to 
arrest  on  the  premises  of  another,  and  refused,  such  refusal 
subjects  the  party  to  legal  liability.  An  offer  having  been 
made  to  arrest,  the  party  making  it  is  under  no  obligation  to 
commit  either  a  trespass  or  a  breach  of  the  peace,  in  carry- 
ing his  purpose  into  effect.  The  withdrawal  or  removal  of 
the  person  of  the  alleged  fugitive,  by  the  order  or  direction 
of  another,  so  as  to  prevent  an  arrest,  is  also  a  hindrance 
and  obstruction  within  the  meaning  of  the  Statute. 

Having  stated  these  principles,  as  applicable  to  the  count 
for  obstructing  and  hindering  the  arrest,  I  will  briefly  notice 
the  count  for  harboring  or  concealing. 

The  learned  Judge,  who  presided  in  this  Court,  on  the 
trial  of  an  action  between  these  parties,  brought  to  recover 
the  specific  penalty  provided  for  by  the  Statute,  has  held  that 
"  the  words  harbor  or  conceal^  were  not  used  in  the  Statute  as 
constituting  two  distinct  offences,  but  as  descriptive  of  one 
offence."  And  he  has  also  held,  that,  '^  to  harbor  or  conceal 
a  fugitive  from  labor,  within  the  meaning  of  the  Statute,  it 
must  be  done  with  a  view  to  elude  the  claim  of  the  master." 
There  can  be  no  question,  that  this  is  the  correct  construction 
of  the  law.  By  the  express  words  of  the  Statute,  to  consti- 
tute the  offence  of  harboring  or  concealing,  there  must  be 
notice  or  knowledge,  that  the  person  harbored  or  concealed, 
is  a  fugitive  from  labor.  This  presupposes  that  there  must 
be  an  intention  to  prevent  a  recaption.  The  intention  there- 
fore  decides  the  character  of  the  act.  Hence  the  same 
eminent  Judge,  in  the  case  before  referred  to,  says,  "  if  a 
shelter  be  afforded  to  the  fugitive,  for  an  hour,  a  day,  or  a 
week,  when  there  is  manifestly  no  design  to  conceal  him 
from  the  pursuit  of  the  master  or  his  agent,  or  in  any  way 
to  defeat  the  legal  right  of  the  master  to  his  service,  there 
is  no  violation  of  the  Statute." 

Keeping  these  principles  in  view,  it  is  for  the  jury  to 
decide,  whether  the  defendant  has  harbored  or  concealed  the 
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fugitive,  as  alleged  in  the  Becond  count  of  the  declaration. 
From  the  evidence,  it  does  not  appear,  except  as  a  matter  of 
vague  inference,  that  the  defendant  had  knotvledge  that  the 
woman  and  boy  were  slaves,  till  so  informed  by  Col.  Mitchell. 
And  there  would  seem,  therefore,  to  be  no  sufficient  ground 
for  assuming,  that  he  had  been  guilty  of  any  violation  of 
the  Statute,  prior  to  his  obtaining  such  knowledge  from 
Mitchell.  It  is  insisted,  however,  that  he  harbored  or  con- 
cealed the  fugitives,  after  being  notified  that  they  were  slaves. 
The  only  proof  in  support  of  this  position  is,  that  the  defend- 
ant said,  the  woman  and  boy  left  his  house  the  evening 
following  the  interview  between  him  and  Col.  Mitchell; 
having  been  informed  by  defendant,  that  they  could  remain 
no  longer  with  him.  If,  from  motives  of  humanity,  the 
defendant  permitted  the  fugitives  to  remain  with  him,  for  a 
short  time,  after  notice  of  their  real  character,  without  any 
design  thereby  to  elude  the  claim  of  the  owner,  he  did  not 
^'  harbor  or  conceal ''  them,  within  the  contemplation  of  the 
Statute. 

It  is  strenuously  contended  by  the  counsel  for  the  defend* 
ant,  that  the  testimony  of  the  witness  Mitchell  is  unworthy 
of  credit.  Several  intelligent  witnesses  have  been  called, 
who  state  in  substance  that  on  the  examination  which  took 
place  at  the  Court  House,  in  Sandusky,  in  reference  to  a 
charge  for  a  riot,  made  against  Mitchell  and  Driskell,  and 
one  Martin,  the  defendant  was  examined  as  a  witness,  and 
made  a  statement  of  the  facts  occurring  at  bis  gate,  during 
the  interview  between  him  and  Mitchell,  varying  in  some 
essential  particulars  from  the  facts  as  stated  by  Mitchell,  in 
his  testimony  in  this  case.  To  the  correctness  of  the  state- 
ment of  the  defendant,  the  witness  Mitchell  gave  his  assent. 
It  also  appears,  from  the  testimony  of  the  witnesses  of 
the  defendant,  that  Mitchell,  on  the  same  occasion,  gave  a 
narration  of  the  facts  occurring  during  the  interview  referred 
to,  agreeing  essentially  with  the  statement  of  the  defendant* 
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then  made,  and  in  which  there  was  an  omission  of  some 
important  facts,  now  stated.  The  credit  due  to  witnesses 
belongs  exclusively  to  the  jury.  It  will  be  their  duty  to 
reconcile  conflicting  statements,  in  such  a  manner  that,  if 
possible,  the  whole  may  be  regarded  as  consistent  with  truth 
and  the  integrity  of  the  witnesses.  But,  if  the  statements 
of  witnesses  are  so  discrepant  that  they  can  not  be  thus 
made  to  harmonize,  it  will  be  for  the  jury  to  say  where  the 
truth  lies. 

I  have  now  only  to  suggest,  that  although  this  action  has 
originated  in  the  existence  of  slavery  in  an  adjoining  State, 
the  views  of  the  jury,  in  relation  to  that  subject  in  the  ab:3tract, 
should  exert  no  influence  in  their  conclusions  as  to  the  merits 
of  this  controversy.  Like  every  other  case  tried  in  a  court 
of  justice,  it  should  be  decided  according  to  the  law  and  the 
evidence.  If  the  plaintiff  has  suffered  a  wrong,  for  which 
the  law  gives  him  redress,  it  is  the  plain  duty  of  the  court 
and  jury  to  aid  him  in  obtaining  that  redress.  It  can  not  be 
disguised,  that  the  subject  of  slavery  is  at  this  time  a  fruitful 
source  of  public  agitation.  Unfortunately,  it  has  become  a 
chief  element  of  political  excitement  in  our  country.  What- 
ever may  be  our  individual  views  of  this  subject,  it  is  clear, 
we  shall  best  acquit  ourselves  of  the  responsibility  now 
resting  upon  us,  by  taking  care  that  the  rights  of  the  parties 
to  this  action  are  in  no  way  affected  by  (he  existing  state  of 
public  feeling,  on  the  question  of  slavery.  In  Ohio,  popular 
sentiment  is  no  doubt  strongly  against  that  institution  ;  and, 
there  are  few,  if  any,  of  her  citizens  who  do  not  rejoice,  that 
its  admission  into  the  State  is  precluded  by  a  barrier,  that 
may  well  be  deemed  insurmountable.  Still,  it  may  be  taken 
for  granted,  that  with  very  few  exceptions,  the  citizens  of 
that  State  are  disposed  readily  to  accord  to  the  citizens  of 
States  in  which  slavery  is  tolerated  by  law,  the  rights  solemnly 
guarantied  to  them  by  the  Constitution  of  the  Union,  and 
the  laws  passed  in  pursuance  thereof     The  act  of  17U3, 
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under  which  the  plaintiff  has  Boaght  redress  in  this  action, 
has  been  repeatedly  brought  to  the  notice  of  the  Supreme 
Court  of  the  United  States,  and  that  tribunal — on  such  ques- 
tions, the  only  authoritative  one  in  the  Union — has  adjudg- 
ed it  to  be  a  Constitutional  law.  It  can,  therefore,  only  cease 
to  be  a  law  when  repealed  by  the  same  authority  by  which  it 
was  enacted. 

[The  jury  returned  a  verdict  for  the  plaintiff,  on  the  count 
for  hindering  and  obstructing  the  arrest — assessing  the 
damages  at  8500,  the  proved  value  of  the  slaves  in  question, 
at  the  time  of  their  escape.  On  the  count  for  concealing 
and  haj*boring,  the  verdict  was  for  the  defendant. 

A  motion  was  filed  by  the  defendant  for  a  new  trial,  which 
was  overruled,  and  judgment  entered  on  the  verdict.] 
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Bj  the  patent  act  of  1936,  if  a  person  claim  a  patent  for  an  invention  for  which 
he  had  obtained  a  foreign  patent,  his  domestic  patent  must  be  limited  to  four- 
teen years  from  the  date  or  publication  of  his  foreign  patent 

If,  under  such  circumstances,  a  domestic  patent  purports  to  give  the  ezcln- 
Bire  right  of  fourteen  yean  from  its  date,  the  patent  is  void. 

The  ofScers  of  the  government  hare  no  power  to  grant  an  ezdusire  right,  ex- 
cept in  conformity  with  the  law. 

They  are  the  mere  instruments  of  the  law. 

A  plea  in  bar  must  show  that  the  plaintiff  has  no  right  to  recover. 

If  the  facts  of  the  plea  may  be  admitted,  and  yet  the  action  may  be  maintain- 
ed, the  plea  is  bad  on  demurrer. 

Oyer  is  not  demandable  of  letters  patent. 

A  principle  cannot  be  patented. 

An  eiclusive  right  to  a  motive  power  of  electricity  or  steam,  can  only  be  se- 
cured by  the  instrumentality  of  mechanical  inventions  or  combinations  which 
produce  a  certain  effect 

Messrs.  Andrews  4*  Swan  for  plaintiff. 
Messrs.  Oiase  4*  Gholson  for  defendants. 
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[The  following  opinion  waa  prepared  by  Judge  McLean, 
but  not  delivered,  as  the  parties  agreed  to  certify  certain 
points  to  the  Supreme  Court,  embracing  the  principal  mat- 
ters in  controversy ;  but,  as  the  opinion  is  on  several  ques- 
tions arising  under  the  patent  law,  it  is  published.] 

This  action  is  brought  by  the  plaintiff,  who  claims  the  ex- 
clusive right  to  construct  a  telegraphic  line  between  Wheel- 
ing, in  the  State  of  Virginia,  and  the  city  of  Cincinnati,  as 
assignee  of  Morse's  patent,  on  the  plan  of  his  electro  mag- 
netic telegraph,  against  the  defendants,  who  are  charged 
with  having  infringed  said  patent,  by  establishing  a  similar 
line  on  the  same  route. 

The  defendants  filed  eighteen  pleas,  to  several  of  which 
the  plaintiff  has  demurred,  which  brings  before  the  court 
questions  of  law  that  are  now  to  be  considered. 

The  sixth  plea  alleges,  "  that  before  the  supposed  grant  of 
the  said  original  letters  patent,  in  the  first  count  mentioned, 
to*wit,  on  the  18th  day  of  August,  1838,  the  said  Samuel  B. 
Morse  took  out  and  received  letters  patent  for  the  same  in- 
vention and  discovery  in  the  said  count  mentioned,  in  a  for- 
eign country,  to-wit,  in  the  kingdom  of  France,  and  from  the 
then  king  of  the  French ;  and  said  defendants  aver  that  the 
said  letters  patent,  in  said  count  mentioned,  are  not  limited 
to  the  term  of  fourteen  years  from  the  date  or  publication  of 
said  foreign  letters  patent."  To  this  plea  the  plaintiff  filed 
a  demurrer,  which  admits  that  the  patent  bears  date  at  the 
time  of  its  emanation,  without  reference  to  the  foreign  pa- 
tent. 

The  seventh  plea  is  substantially  the  same  as  the  sixth,  to 
which  there  is  also  a  demurrer.  By  the  8th  Sec.  Ar.  1,  of  the 
Constitution  of  the  United  States,  power  is  given  to  Congress 
''to  promote  the  progress  of  science  and  useful  arts,  by  secu- 
ring, for  limited  times,  to  authors  and  inventors,  the  exclusive 
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right  to  their  respective  writings  and  discoveries.'*  The  act 
of  10th  April,  1790,  which  was  the  first  law  passed  by  Con- 
gress on  the  subject  of  patents,  authorized  a  patent  to  be  is- 
sued for  a  useful  invention,  for  any  term  not  exceeding  four- 
teen years.  The  same  limitation  is  imposed  in  the  acts  of 
1793  and  183G. 

The  8th  sec.  of  the  act  of  1836  provides,  that  nothing  con- 
tained in  it "  shall  be  construed  to  deprive  an  original  and 
true  inventor  of  the  right  to  a  patent  for  his  invention,  by  rea- 
son of  his  having  previously  taken  out  letters  patent  there- 
for in  a  foreign  country,  and  the  same  having  been  published 
at  any  time  within  six  months  next  preceding  the  filing  of  his 
specification  and  drawings."  This  limits  the  right  of  appli- 
cation by  a  foreign  patentee,  to  six  months  from  the  date  of  his 
foreign  patent.  But  this  limitation  was  repealed  by  the  6th 
section  of  the  act  of  1839,  which  provides,  "  that  no  person 
shall  be  debarred  from  receiving  a  patent  for  any  invention 
or  discovery,  as  provided  in  the  act  of  1836,  by  reason  of  the 
same  having  been  patented  in  a  foreign  country  more  than 
six  months  prior  to  his  application  :  Provided,  that  the  same 
shall  not  have  been  introduced  into  public  and  common  use 
in  the  United  States,  prior  to  the  application  for  such  patent : 
and  provided  also,  that  in  all  cases,  every  such  patent  shall 
be  limited  to  the  term  of  fourteen  years  from  the  date  or 
publication  of  such  foreign  letters  patent." 
^  The  pleading  admits  that  Morse's  patent  in  this  country, 
was  dated  at  the  time  it  was  granted,  for  the  term  of  fourteen 
years,  although  the  foreign  patent,  for  the  same  invention, 
had  been  obtained  by  him  some  time  before  ;  and  this  raises 
the  question,  whether  the  patent  is  valid  for  fourteen  years 
from  its  date,  or  from  "  the  date  or  publication  "  of  the  for- 
eign patent.  It  is  not  pretended  that  the  patent  is  good  be- 
yond the  latter  limitation ;  although  upon  its  face  it  purports 
to  grant  an  exclusive  right  for  a  longer  period. 
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It  is  insisted  that  a  grant  for  a  larger  estate  than  the  grant- 
or possesses,  is  good  for  any  lesser  interest  which  he  may 
have.  This  is  true ;  but  is  sach  a  case  analogous  to  the  one 
under  consideration?  The  government  has  no  power  to 
grant,  and  can  convey  no  right,  except  in  the  mode  author- 
ized by  the  law.  It  is  the  mere  instrument  of  the  law,  and  can 
exercise  no  discretion  where  the  law  has  defined  its  power. 
The  constitution  authorizes  Congress  to  grant  an  exclusive 
right  to  the  inventor  for  a  limited  term.  And  that  term  is 
limited  in  all  the  acts  of  Congress,  to  a  time  not  exceeding 
fourteen  years.  Morse's  patent  purports  to  give  the  exclu- 
sive right  for  fourteen  years  from  its  date ;  but  the  law  limits 
it  to  fourteen  years  from  the  date  or  publication  of  his  for- 
eign patent.  It  is,  therefore,  a  patent  issued,  not  only  with- 
out the  authority  of  law,  but  in  violation  of  it. 

As  the  law  limits  an  exclusive  right  to  fourteen  years,  it  is 
argued  that  no  limitation  is  necessary  on  the  face  of  the  pa- 
tent. If  this  were  admitted,  it  would  not  aid  the  patent  un- 
der which  the  plaintiff  claims.  It  contains  a  limitation  which 
extends  the  exclusive  right  beyond  the  act  of  Congress.  And 
if  this  may  be  done  in  one  case,  it  maybe  done  in  all  cases. 

There  are  no  circumstances  which  should  exempt  a  foreign 
patentee  from  the  limitation  imposed  by  law.  On  the  con- 
trary, there  are  stronger  reasons  why  he  should  be  strictly 
limited,  than  any  other  person.  The  fact  of  his  having  ob- 
tained a  foreign  patent  may  not  be  known  in  this  country, 
unless  disclosed  by  him ;  and  it  is  his  duty  to  see  that  his  pa- 
tent here  shall  not  exceed  fourteen  years  from  the  date  or 
publication  of  his  foreign  patent.  Any  concealment  on  his 
part,  in  this  respect,  however  innocently  done,  counteracts 
the  law,  and  is  a  fraud  upon  it. 

By  an  examination  of  the  records  of  the  patent  office,  any 
one  may  correct  the  date  of  a  domestic  patent ;  but  this  can- 
not be  done  in  regard  to  a  foreign  patent,  without  a  trouble 
and  an  expense  which  the  law  does  not  impose.     If  patents 
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which  give  an  exclusive  right  beyond  the  limitation  of  law 
be  considered  valid  for  any  purpose,  the  policy  of  the  law  is 
subverted,  and  numberless  frauds  may  be  practiced  npon  the 
public.  Every  act  which  regulates  this  right  requires  the 
applicant  to  state  his  claim  in  terms  so  clear  and  specific  as 
not  to  mislead  the  public ;  and  if  there  be  any  concealment^ 
from  which  a  fraudulent  intent  may  be  inferred,  the  patent 
is  void.  And  it  is  also  void,  where  the  specifications  do  not 
describe  the  invention,  so  as  to  enable  any  person  of  skill  to 
make  the  thing  invented. 

The  limitation  of  the  exclusive  right,  is  a  material  part  of 
the  patent,  and  it  must  be  truly  stated.  And  if  this  is  not 
done,  where  a  foreign  patent  for  the  same  thing,  of  prior  date, 
has  been  taken  out,  the  neglect  is  not  chargeable  upon  the 
officers  of  the  government,  but  upon  the  patentee,  for  not  rep- 
resenting his  right  truly.  The  demurrers  to  the  sixth  and 
seventh  pleas  must  be  overruled. 

In  taking  this  view  of  a  patent  for  an  invention  so  credita- 
ble to  the  country,  and  which,  if  original,  renders  so  illustri- 
ous one  of  our  citizens,  we  are  relieved  by  the  consideration 
that  the  error  is  not  fatal  to  the  right  of  the  patentee,  but 
may  be  corrected  by  an  application  to  the  patent  office. 

As  the  publication  of  this  opinion  has  been  delayed  some 
years,  and  the  above  point  having  been  ruled  by  the  Supreme 
Court  differently  from  the  above  view,  I  take  occasion  here 
to  say,  that  the  reasons  assigned  in  that  opinion  have  not 
shaken  my  convictions  as  above  stated.  I  yield  to  the  au- 
thority, because  it  has  been  so  decided  by  the  court,  but  it 
fails  to  convince  my  judgment. 

It  is  true,  the  application  by  Morse  for  a  patent  in  this 
country  was  made  before  he  obtained  his  French  patent,  but 
the  application  referred  to  was  not  in  the  pleading,  and  was 
rather  with  the  view  to  save  his  right,  than  for  any  other 
purpose.  At  that  time  his  discovery  was  imperfect,  and 
if  secured  would  have  been  of  no  advantage  to  him.     Sub- 
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sequent  discoveriea  were  made,  and  three  or  four  patents 
were  issued,  assigning  in  each  re-issue,  that  by  reason  of  an 
imperfect  description  of  the  invention,  the  previous  patent 
was  void. 

The  application  was  made,  it  is  presumed,  under  the  8th 
section  of  the  patent  law  of  1836,  which  provides  that  "when- 
ever the  applicant  shall  request  it,  the  patent  shall  take  date 
from  the  time  of  filing  the  specification  and  drawings,  not, 
however,  exceeding  six  months' prior  to  the  actual  issuing  of 
the  patent;  and  on  like  request,  and  the  payment  of  the 
duty  herein  required,  by  any  applicant,  his  specification  and 
drawings  shall  be  filed  in  the  secret  archives  of  the  office  > 
until  he  shall  furnish  the  model  and  the  patent  be  issued,  not 
exceeding  the  term  of  one  year,  the  applicant  being  entitled 
to  notice  of  interfering  applications."  But  the  corrected  pa- 
tent or  specifications  last  issued,  was  issued,  if  I  mistake  not, 
more  than  two  years  after  the  application  was  made. 

Under  the  13th  section  of  the  act,  where  a  patent  is  void  by 
reason  of  a  defective  specification,  if  the  error  has  arisen 
by  inadvertence  or  mistake  of  the  patentee,  he  may  have  the 
mistake  corrected  by  a  surrender  of  the  patent,  and  a  new 
patent  issues  for  the  residue  of  the  unexpired  term.  But 
the  re-issued  patents  in  this  case  do  not  appear  to  have  been 
issued  for  the  unexpired  term.  The  term  of  fourteen  years 
from  the  date  of  the  patent,  was  the  time  specified  on  its 
face. 

There  is  believed  to  be  nothing  in  the  patent  office  which 
shows  that  a  foreign  patent  had  been  obtained  by  Morse,  or 
that  the  officers  of  the  patent  office  had  any  knowledge  of 
the  fact.  In  the  6th  section  of  the  act  of  1839,  which  re- 
peals the  act  of  1836,  which  limited  to  six  months  from  the 
date  of  the  foreign  patent,  within  which  application  must 
be  made  in  this  country  for  a  patent  for  the  same  thing,  but 
to  that  section  there  is  a  proviso  "that  in  all  cases  every  such 
patent  shall  be  limited  to  the  term  of  fourteen  years  from 
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the  date  or  publication  of  such  foreign  letters  patent."  This 
limitation  is  as  specific  as  the  term  of  fourteen  years  in  the 
obtainment  of  a  patent  and  seven  years  on  the  renewal  of  it. 
And  it  seems  to  me  if  the  time  limited  to  the  date  of  a  for- 
eign patent  in  the  case  stated,  may  be  disregarded,  it  may 
be  disregarded  in  the  original  grant  and  also  in  the  renewal 
of  a  patent. 

If  a  patent  were  issued  for  twenty  years  instead  of  four- 
teen, and  if  it  were  renewed  for  fourteen  years,  under  the 
general  law,  instead  of  seven,  I  suppose  the  patent  could  not 
be  sustained.  The  same  answer  could  be  given  to  either  of 
the  above  cases,  as  in  the  case  of  Morse,  '^the  patent  is  lim- 
ited by  the  law."  But  sound  policy  requires  that  the  forms 
of  the  law  should  be  observed,  especially  in  the  performance 
of  a  clerical  duty,  when  a  deviation  from  such  forms  may 
lead  to  endless  frauds.  The  reason  for  accuracy  is  much 
stronger  where  a  foreign  patent  has  been  obtained,  than  in 
the  cases  stated.  For  there  is  no  means  within  the  reason 
of  the  law,  by  which  the  date  of  the  foreign  patent  can  be 
ascertained,  whilst  our  own  patent  office  is  accessible  to 
every  person. 

In  their  eighth  plea,  the  defendants  say,  that  the  use  of 
the  motive  power  of  the  electric  or  galvanic  current,  "how- 
ever developed,  for  making  or  printing  intelligible  characters, 
signs  or  letters  at  any  distances,  is  a  substantial  and  mate- 
rial part  of  the  thing  patented  by  the  said  letters  patent  in 
the  said  count  mentioned ;  and  the  said  defendants  aver  that 
the  said  Samuel  F.  B.  Morse  was  not  the  original  and  first 
inventor  or  discoverer  of  the  said  part  of  the  thing  pat- 
ented, but  that  the  same  was  before  known  to  one  Dr. 
Steinheil  of  Munich,  in  the  kingdom  of  Bavaria,  and  used 
on  a  line  of  telegraphs  "  in  that  country,  <kc. 

The  ninth  plea  states  that  the  mode  and  process  of  pro- 
pelling and  connecting  currents  of  electricity  or  galvanism 
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throngh  twro  or  more  circuits  of  metallic  conductors,  is  a 
substantial  and  material  part  of  the  thing  patented,  &c. ; 
and  the  said  defendants  aver,  that  the  said  Samuel  F.  B. 
Morse  was  not  the  original  and  first  inventor  of  the  thing 
patented,  but  that  the  same  was  before  known  to  one  Ed- 
ward Davy,  of  London,  in  England,  <kc. 

By  the  6th  section  of  the  patent  act  of  1836,  to  entitle 
the  applicant  to  a  patent  his  invention  must  be  original;  ''not 
known  or  used  by  others  before  his  discovery ;  and  if,  on  ex 
amination,  it  shall  appear  to  the  conunissioner  that  the  ap- 
plicant was  not  the  original  and  first  inventor  or  dbcoverer 
thereof,  or  that  any  part  of  that  which  is  claimed  as  new, 
had  before  been  invented,  or  discovered,  or  patented,  or  de- 
scribed in  any  printed  publication  in  this  or  any  foreign  coun- 
try," &c.,  no  patent  shall  be  granted. 

The  15th  section  of  the  same  act  provides  that  the  defend- 
ant in  any  action,  for  an  infringement  of  a  patent,  may 
plead  the  general  issue,  and  give  notice  "  that  the  patentee 
was  not  the  original  and  first  inventor  or  discoverer  of  the 
thing  patented,  or  of  a  substantial  and  material  part  thereof 
claimed  as  new,  %x  that  it  had  been  described  in  some  public 
work  anterior  to  the  supposed  discovery  thereof  by  the  pat- 
entee,'^ &c.,  "  provided,  however,  that  whenever  it  shall  sat- 
isfactorily appear  that  the  patentee,  at  the  time  of  making 
his  application  for  the  patent,  believed  himself  to  be  the 
first  inventor  or  discoverer  of  the  thing  patented,  the  sam« 
shall  not  be  held  to  be  void  on  account  of  the  invention  or 
discovery,  or  any  part  thereof  having  been  before  known  or 
used  in  any  foreign  country ;  it  not  appearing  that  the  same 
or  any  substantial  part  thereof  had  before  been  patented,  or 
described  in  any  printed  publication." 

This  section  is  somewhat  modified  by  the  9th  section  ofi 
the  patent  act  of  1837,  which  provides,  that  whenever  by 
mistake,  accident  or  inadvertence,  and  without  any  willful 
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default  or  intent  to  defraud  or  mislead  the  public,  any  pat- 
entee shall  have  in  his  specification  claimed  to  be  the  original 
and  first  inventor  or  discoverer  of  any  material  or  aubstan- 
tiai  part  of  the  thing  patented,  of  which  he  was  not  the  first 
inventor,  and  shall  have  no  legal  or  just  right  to  claim  the 
same ;  in  every  such  case  the  patent  shall  be  deemed  good 
and  valid  for  so  much  of  the  invention  as  shall  be  truly  and 
bona  fide  his  own ;  provided,  it  shall  be  a  material  and  sub- 
stantial part  of  the  thing  patented,  and  be  definitely  distin- 
guishable from  the  other  parts  so  claimed  without  right  as 
aforesaid."  And  a  right  is  given  in  the  same  section,  to  the 
patentee,  to  sustain  an  action  at  law  or  in  equity,  on  the 
patent  for  an  infringement  of  the  part  he  has  invented,  not- 
withstanding he  claimed,  in  his  specifications,  more  than  he 
invented,  without  costs,  unless  he  shall  have  entered  a  dis- 
claimer before  the  suit  was  commenced,  and  then  he  may 
recover  costs ;  and  provided,  that  he  shall  not  have  ^^  unrea- 
sonably neglected  or  delayed  to  enter  a  disclaimer." 

These  provisions  must  be  construed  as  though  they  were 
embodied  in  the  same  act.  Prior  to  the  act  of  1836,  the 
patent  was  held  to  be  void  where  the  claim  extended  beyond 
the  invention.  And  under  that  act  it  was  void  where  a  sub- 
stantial part  of  the  thing  invented  had  '^  before  been  pat- 
ented or  described  in  any  printed  publication."  These  are 
exceptions  to  the  proviso  in  the  15th  section,  "  that  the  pat- 
ent shall  not  be  held  void  "  if  the  patentee  "  believes  himself 
to  be  the  first  inventor."  This  act  embraces  the  case  where 
the  claimant,  acting  in  good  faith,  had  invented  the  thing 
patented,  not  knowing  that  the  same  thing  had  before  been 
invented,  and  it  had  never  before  been  patented  nor  describ- 
'ed  in  any  printed  publication.  And  the  9th  section  of  the 
act  of  1837  somewhat  enlarges  the  rights  of  the  patentee, 
as  it  provides  that,  notwithstanding  the  15th  section  of  the 
act  of  1836,  the  patent  shall  not  be  held  void  where  the 
patentee  has  acted  in  good  faith,  if  through  '<  mistake,  acci- 
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dent  or  inadvertence,'^  he  claimed  more  than  he  invented, 
and  that  the  patent,  under  such  circumstances,  shall  be  held 
valid  for  so  much  as  he  invented;  provided  he  has  not 
unreasonably  neglected  or  delayed  entering  a  disclaimer. 
An  action  may  be  maintained  without  costs  on  a  patent 
which  is  within  these  provisions,  although  the  claim  be  wider 
than  the  invention. 

The  eighth  and  ninth  pleas  in  bar,  allege  that  the  pat- 
entee was  not  the  inventor  of  the  thing  claimed,  and  two 
persons  are  named,  one  in  Bavaria  and  the  other  in  Eng- 
land, who  were  the  first  and  original  inventors.  This,  it  is 
insisted,  is  not  a  full  defense  in  bar  of  the  plaintiff's  right, 
as  the  patentee,  not  knowing  of  the  prior  invention,  may 
have  invented  the  thing  claimed,  and  believed  himself  to  be 
the  first  and  original  inventor;  and  if  the  prior  invention 
had  never  been  patented  nor  described  in  a  printed  publica- 
tion, the  right  of  the  plaintiff  is  sustainable  under  the  15th 
section  of  the  act  of  1836. 

A  plea  in  bar  must  contain  a  full  defense  against  the  right 
of  the  plaintiff,  and  if  it  fall  short  of  this,  it  is  bad  on  demur- 
rer. Now,  if  the  truth  of  these  pleas  may  be  admitted,  and 
the  action  is  still  maintainable,  the  pleas  are  essentially 
defective.  It  is  said  that  the  defendants  could  not  aver  that 
Morse  did  not  believe  himself  to  be  the  inventor,  as  a  matter 
of  belief  is  not  susceptible  of  proof.  And  that  such  an 
averment  can  only  be  made  by  the  party  who  has  knowledge 
of  the  fact.  It  is  true  that  the  belief  of  any  thing,  being  an 
act  of  the  mind,  can  only  be  proved  by  external  develop- 
ments in  words  or  actions.  But  the  pleader  is  not  limited  to 
the  matter  of  belief,  or  its  ordinary  developments.  He  may 
aver  the  fact  of  notice  of  the  prior  invention,  and  prove  it 
on  issue  joined,  by  circumstances.  No  one  can  shelter  him- 
self under  a  belief,  against  facts ;  and  any  facts  or  circum- 
stances which  show  a  knowledge  of  the  prior  invention, 
would  be  fatal  to  the  right  asserted.    And  this  may  be  aver- 
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• 

red  and  proved  with  as  much  certainty  as  that  an  individual 
had  notice  of  an  outstanding  equity ,  when  he  purchased  and 
acquired  title  to  real  property.  I  think  the  eighth  and  ninth 
pleas  are  defective  in  not  averring  this  knowledge,  and  the 
demurrers  to  them  are,  therefore,  sustained. 

The  eleventh  plea  of  the  defendant,  which  is  to  the  sec- 
ond count  in  the  declaration,  alleges  "  that  the  said  improve- 
ment in  the  said  count  mentioned,  was  at  the  time  of  the 
application  of  the  said  Morse  for  a  patent  therefor,  in  public 
use,  with  the  consent  and  allowance  of  the  said  Morse."  To 
which  the  plaintiff  demurs. 

The  7th  section  of  the  patent  act  of  1839,  provides,  that 
where  the  right  has  been  sold  before  the  inventor  obtains  a 
patent,  the  purchaser  may  continue  in  the  exercise  of  his 
right,  but "  Uiat  no  patent  shall  be  held  invalid  by  reason  of 
such  purchase,  sale  or  use,  prior  to  the  application  for  a 
patent,  except  on  proof  of  abandonment  of  such  invention 
to  the  public ;  or  that  such  purchase,  sale,  or  prior  use,  has 
been  for  more  than  two  years  prior  to  the  application  for  the 
patent." 

This  plea  is  defective.  It  does  not  state  that  the  use  was 
more  than  two  years  before  the  application  for  the  patent, 
nor  that  the  invention  was  abandoned  by  Morse.  It  may 
have  been  in  public  use  through  a  purchase  made  of  the 
right  within  two  years  preceding  the  application  for  the  pat- 
ent, and  this,  under  the  above  section,  does  not  render  the 
patent  invalid. 

By  the  6th  section  of  the  act  of  1836,  the  inventor  was 
entitled  to  a  patent,  on  application,  if  the  thing  invented 
had  not  been  "  known  or  used  by  others  before  his  invention 
thereof,  and  not,  at  the  time  of  his  application  for  a  patent, 
in  public  use  or  on  sale  with  his  consent  or  allowance,  as  the 
inventor."  But  this  provision  being  incompatible  with  the 
7th  section  of  the  act  of  1839,  is  necessarily  modified.  If 
the  sale  and  use  of  the  invention  before  the  application  for 
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the  patent,  gives  the  assignee  the  same  right  after  the  ema- 
nation of  the  patent  as  before,  to  use  the  thing  invented  and 
to  sell  it  to  others,  without  affecting  the  validity  of  the  pat- 
ent, such  sale  or  use,  within  the  limitation  of  two  years 
before  the  application,  can  constitute  no  objection  to  the 
obtainment  of  the  patent.  To  bar  the  action,  the  plea 
should  have  averred  an  abandonment,  or  that  the  sale  or 
prior  use  had  been  for  more  than  two  years  before  the  appli- 
cation.  The  demurrer  to  this  plea  is  sustained,  and  also  the 
demurrer  to  the  twelfth  plea,  which  involves  the  same  prin- 
ciple. 

The  13th  plea  avers  a  public  use  of  the  improvement  on 
several  lines  specified,  "  with  the  consent  and  allowance  of 
the  said  Morse,  to  wit :  on  the  first  day  of  June,  1844.'*  This 
plea  differs  only  from  the  two  preceding  pleas  by  the  aver- 
ment of  the  date  of  the  public  use  under  a  videlicet.  The 
date  as  stated  seems  not  to  be  material,  and  the  plea  is 
defective  in  not  averring  an  abandonment,  or  a  public  use, 
more  than  two  years  prior  to  the  application  for  the  patent. 
We  suppose  the  act  refers  to  the  original  application  for  a 
patent,  and  not  to  the  surrender  of  it  with  the  view  to  cor- 
rect some  error  in  the  specifications.  The  demurrer,  there- 
fore, to  this  plea  must  be  sustained.  ^ 

In  bar  to  the  second  count,  the  defendants,  in  their  14th 
plea,  say,  **  that  the  combination  of  a  pen  lever,  pen  point 
or  points,  and  roller,  in  the  specification  annexed  to  the  said 
letters  patent,  is  a  substantial  and  material  part  of  the  thing 
patented  by  the  said  letters  patent,"  and  they  aver  that  said 
part  was  before  known,  and  *'  was  a  part  of  an  electro  mag- 
netic telegraph,  for  which  the  said  Morse  had  taken  out  and 
received  letters  patent  in  the  United  States  on  the  20th  June, 
1840.     To  this  plea  the  plaintiff  filed  a  demurrer. 

The  12th  and  15th  sections  of  the  act  of  1836,  which  pro- 
vide that  the  commissioner  shall  not  issue  a  patent  where 
the  thing  claimed  to  have  been  invented  has  been  previous- 
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ly,  oc  a  substantial  part  of  it,  patented  ;  or  where  the  pat- 
ent having  been  issued,  shall  be  void  under  such  circum- 
stances, was  designed  chiefly,  if  not  exclusively,  to  apply  to 
a  stranger  to  the  application,  and  not  to  the  applicant  per- 
sonally. But  in  a  certain  sense  it  may  apply  to  him.  An 
individual  who  has  obtained  a  patent  for  a  thing  which  he 
claimed  to  have  invented,  cannot  at  any  future  time  claim 
another  patent  for  a  substantial  part  of  the  same  thing ;  and 
this  is  what  the  plea  alleges  Morse  to  have  done,  which  is 
admitted  by  the  demurrer.  In  such  a  case  there  is  no  fraud 
in  appropriating  the  invention  of  another,  but  it  is  an 
attempt,  it  would  seem,  to  extend  beyond  the  limitation  of 
the  patent  law,  the  exclusive  right.  This  act  must  be  held 
void  as  against  the  policy  of  the  law. 

If  there  be  any  error  or  defect  in  the  specifications,  it  may 
be  corrected  by  a  surrender  of  the  patent  without  prejudice 
to  the  rights  of  the  patentee.  If  any  improvement  be  made 
on  the  original  invention,  a  patent  may  be  obtained  for  the 
improvement.  But  a  substantial  part  of  the  original  inven- 
tion cannot  be  patented  as  an  improvement. 

The  specifications  are  not  made  a  part  of  this  plea  by 
reference  or  otherwise,  nor  are  they  contained  in  the  decla- 
ration, s(4^s  to  enable  the  court  to  say  whether  the  alleged 
improvement  is  so  described  as  to  distinguish  it  clearly  from 
the  original  invention.  We  can  judge  only  from  the  face  of 
the  pleadings,  and  from  them  it  appears  that  a  substantial 
part  of  the  improvement  was  contained  in  the  original  pat- 
ent. 

On  the  principles  laid  down  in  relation  to  the  8th  and  9th 
pleas,  the  14th  plea  is  defective.  The  truth  of  the  plea  may 
be  admitted,  and  yet  the  action  may  be  maintained  under 
the  9th  section  of  the  act  of  1837.  The  claim  for  more  than 
was  new,  may  have  been  made  "by  mistake,  accident  or 
inadvertence,  and  without  any  willful  default  or  intent  to 
defraud  or  mislead  the  public;"  and  the  claimant  may  be 
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**  the  inventor  of  a  material  or  substantial  part  of  the  thing 
patented ;"  and  under  the  circumstances,  the  patentee,  &:c., 
may  not  have  '^  unreasonably  neglected  or  delayed  to  enter 
a  disclaimer."  A  defense  is  not  complete  against  the  right 
of  the  plaintiff,  under  the  above  section,  which  does  not  deny 
these  hypotheses.  "  In  all  actions  the  defendant  may  plead 
any  matter  which  shows  why  the  action  does  not  lie,  and 
which  being  matter  of  law,  is  proper  to  be  shown  to  the 
court."  Bac.  Ab.  Pleas  9;  3,  as  in  assumpsit,  infancy,  pay- 
ment, &c.  In  these  cases,  from  the  nature  of  the  defense, 
the  plaintiff  has  an  implied  color  of  action,  bad,  indeed,  in 
point  of  law,  if  the  facts  pleaded  be  true.  1  Chitt.  PI.  414. 
And  this  is  the  chfiwacter  of  every  plea  in  bar.  It  must 
show,  if  the  facts  alleged  be  true,  that  the  plaintiff  has  no 
legal  right  to  recover. 

In  the  15th  plea  of  the  defendants,  which  is  also  to  the 
second  count  in  the  declaration,  they  say,  "  that  the  mode 
of  combining  two  or  more  circuits  of  electricity  or  galvan- 
ism mentioned  and  described  in  the  specification  annexed  to 
the  said  letters  patent  as  an  improvement,  is  a  substantial 
and  material  part  of  the  thing  patented,  &c.  And  the  said 
defendants  aver  that  in  electro  magnetic  telegraphs  before 
known,  modes  of  combining,  on  the  same  principle  as  that 
mentioned  and  described  in  the  specification  annexed  to  the 
said  letters  patent,  two  or  more  circuits  of  electricity  or  gal* 
vanism,  existed  and  formed  part  thereof,  to  wit :  in  one  pat- 
ented to  the  said  Samuel  B.  Morse,  on  the  20th  June,  1840, 
by  the  United  States  of  America,  and  in  one  patented  to 
one  Edward  Davy,  of  London,  in  England,  on  the  4th  day  of 
July,  1838,  (fee.  And  the  said  defendants  further  aver  that 
the  said  specification  annexed  to  the  said  letters  patent  in 
the  said  count  mentioned,  do  not  specify  and  point  out  the 
improvement  in  the  said  mode  of  combining  two  or  more 
circuits,  &c.,  so  as  to  distinguish  the  same  from  the  said 
modes  before  known  and  patented,"  &c. 
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With  the  exception  of  the  last  clause,  the  remarks  made 
on  the  fourteenth  plea  are  applicable  to  this  one.  And 
as  regards  the  objection  to  the  last  clause,  that  the  new 
improvement  is  not  distinguished  from  the  former  mode,  it  is 
sufficient  to  say  that  the  specifications  are  not  so  incorpo- 
rated into  the  plea  as  to  constitute  a  part  of  it.  Oyer  of 
letters  patent  is  not  demandable,  as  of  a  deed,  (1  Arch.  164 ; 
1  Term  Rep.  149 ;)  but  being  a  matter  of  record,  it  is  acces- 
sible to  the  defendants,  and  should  have  been  stated  in  the 
plea,  as  it  is  not  necessarily  a  part  of  the  declaration,  so  as 
to  enable  the  court  to  act  upon  the  face  of  the  plea.  The 
demurrer  to  this  plea  is  sustained. 

In  the  sixteenth  plea  of  the  defendants,  which  is  to  the 
first  count  in  the  declaration,  they  say,  that  "  a  system  of 
signs,  consisting  of  dots  and  spaces,  and  of  dots,  spaces  and 
horizontal  lines,"  set  forth  and  described  in  the  said  letters 
patent  in  the  said  count  mentioned,  is  a  substantial  and 
material  part  of  the  thing  patented  by  the  said  letters  pat- 
ent, &c.  And  the  said  defendants  aver  that  the  said  part  of 
the  thing  patented  is  not  any  art,  machine,  manufacture  or 
composition  of  matter,  or  any  improvement  of  any  art, 
machine,  manufacture  or  composition  of  matter. 

The  patent  not  being  before  us,  as  it  would  be,  if  offered 
in  evidence,  or  copied  into  the  declaration  or  plea,  we  cannot 
decide  this  question.  Craving  oyer  does  not  make  the  speci- 
fications a  part  of  the  plea.  It  would  seem  that  the  system 
of  signs  named  in  the  plea,  constitutes  a  language,  and 
would  come  appropriately  under  the  copy-right  act..  But, 
if  these  signs  are  only  named  as  the  effect  produced  by  cer- 
tain mechanical  inventions  or  combinations,  they  may  not 
be  liable  to  objection  under  the  patent  laws.  This  can  only 
be  decided  by  an  inspection  of  the  patent.  The  demurrer 
to  this  plea,  on  grounds  stated  in  regeird  to  other  pleas,  is 
sustained. 

In  the  seventeenth  plea,  which  also  applies  to  the  first 
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count  in  the  declaration,  the  defendants  say,  "  that  the  use 
of  the  motive  power  of  the  electro  galvanic  current,  however 
developed,  for  making  or  printing  intelligible  characters,  signs 
or  letters  at  any  distances,  is  a  substantial  and  material  part 
of  the  thing  patented  by  said  letters  patent,  and  separately 
and  distinctly  claimed  in  the  specifications  annexed  to  said 
letters  patent;"  and  the  defendants  aver  that  Morse  was  not 
the  first  and  original  discoverer,  &;c.  And  in  the  eighteenth 
plea  after  stating  the  above,  the  defendants  aver  that  the 
thing  so  '' patented  and  claimed,  is  not  any  art,  machine, 
manufacture  or  composition  of  matter,  or  any  improvement 
on  any  art,  machine,  manufacture  or  composition  of  mat- 
ter," <kc. 

These  pleas  are  subject  to  the  objection  that  the  specifica- 
tions are  not  brought  before  us  by  the  declaration  or  pleas, 
and  we  cannot,  therefore,  determine  the  points  raised  by  the 
demurrers.  It  may  not,  however,  be  improper  to  remark, 
that  a  principle  is  not  patentable.  And  "  the  motive  power 
of  the  galvanic  current,  however  developed  to  produce  a 
given  result,"  can  no  more  be  patented  than  the  motive 
power  of  steam  to  propel  boats,  however  applied.  The  dis- 
covery or  application  of  a  power  in  physics  can  give  no 
monopoly  of  that  power.  Electricity  and  steam  were  long 
known  as  powerful  agents  in  nature,  before  the  application 
of  either  as  a  motive  power.  And  neither  can  be  exclusively 
appropriated,  except  through  the  instrumentality  of  mechan- 
ical inventions  or  combinations  which  produce  a  certain 
efi*ect. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 

INDIANA— MAY  TERM,  1850. 


John  Norms  v.  Leander  Newton  et  al. 

Under  the  ConstitutioD  of  the  tJnited  States,  the  master  of  fugitives  from  la- 
bor may  arrest  tliem  wherever  they  shall  be  found,  if  he  can  do  so  without  a 
breach  of  tlie  peace,  and  take  them  back  to  the  state  from  whence  they  fled. 

A  state  judge,  on  proper  affidavit  being  made,  may  issue  a  writ  of  habeas 
corpus,  and  inquire  into  the  cause  of  detention. 

The  affidavit  of  a  colored  person  is  sufficient  for  this  purpose. 

Every  person  within  the  jurisdiction  of  a  state  owes  to  it  an  allegiance.  He 
is  amenable  to  the  laws  of  the  state,  and  the  state  is  bound  to  protect  him  in 
the  exercise  of  his  legal  rights. 

When  it  appears,  by  the  return  to  the  habeas  corpus,  that  the  fugitives  are  in 
the  legal  custody  of  the  master,  and  the  facts  of  the  return  are  not  denied, 
there  is  an  end  to  the  jurisdiction  of  the  state  judge. 

His  jurisdiction  is  special  and  limited. 

When  it  appcsrs  the  fugitives  are  held  under  the  authority  of  the  Union,  it  is 
paramount  to  that  of  the  state. 

And  so  when  an  individual  is  held  under  the  authority  of  a  state,  the  federal 
judiciary  have  no  power  to  release  the  person  so  held. 

If  the  return  to  the  habeas  corpus  be  denied,  the  master  must  prove  that  his 
custody  of  the  slaves  is  legal. 

If  he  fail  to  do  this,  or  make  an  insufficient  return,  the  state  judge  may  re- 
lease the  fugitives. 

But  the  master  may  subsequently  arrest  them,  and  prove  them  to  be  his 
slaves. 

The  master,  though  he  may  arrest  without  any  exhibition  of  claim,  or  judi- 
cial sanction,  when  required,  must  show  a  right  to  the  services  of  the  fugitives. 

Messrs.  O,  H,  Smith  and  Liston  for  the  plaintiff. 
Messrs.  Marshall  and  Jamegin  for  defendants. 
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John  Norris  9.  Leander  Kewton  et  al. 
CHARGE   OF   THE   COURT. 

Gentlemen  of  the  Jury :  The  plaintiff  has  brought  this  action 
to  recover  damages  for  harboring  and  concealing  four  color- 
ed persons  who  were  his  slaves  in  Kentucky,  by  reason  of 
which  they  were  enabled  to  escape,  and  he  has  lost  their 
services. 

It  is  proved  that  the  plaintiff  is  a  citizen  of  Boone  county, 
Kentucky,  and  that  he  held,  as  his  property,  the  negroes — 
Lucy,  Lewis,  George,  and  James — named  in  the  declaration. 
It  is  also  proved  by  several  witnesses,  that  these  negroes  ab- 
sconded from  the  service  of  the  plaintiff,  on  Saturday  night, 

the day  of  October,  1847.     Otho  Dowdon  was  at  the 

house  of  the  defendant  on  that  night,  saw  the  negroes  there, 
but,  on  hb  rising  next  morning,  at  about  sunrise,  he  was  in- 
formed that  they  had  absconded,  and  that  the  plaintiff  was 
in  pursuit  of  them.  The  witness  and  several  other  persons 
aided  the  plaintiff  in  his  pursuit  of  the  fugitives  for  more 
than  one  month,  but  were  unable  to  find  them.  Certain 
articles  of  property,  which  were  known  to  belong  to  the  ne- 
groes, were  found  near  Clarksburg,  Indiana ;  but,  not  being 
able  to  trace  them  farther,  the  pursuit  was  relinquished. 

About  two  years  after  the  slaves  had  absconded,  the  plain- 
tiff was  informed  that  they  resided  in  Cass  county.  State  of 
Michigan.  He  immediately  set  out,  in  company  with  seve- 
ral persons,  to  recapture  them.  On  the  27th  of  September 
last,  the  company  arrived  at  Casopolis,  a  village  in  the  above 
county,  about  ten  or  eleven  o'clock  at  night.  The  house 
where  the  negroes  were  found  was  entered.  A  guard  was 
placed  at  the  door  to  prevent  the  escape  of  any  one,  and  the 
inmates  of  the  house  were  charged  to  malce  no  outcry  or 
alarm.  The  plaintiff,  finding  his  negroes  among  others  in 
the  house,  informed  them  that  he  had  come  to  take  them 
back  to  Kentucky.  They  recognized  him,  and  the  younger 
boys  were  willing  to  return.  Lewis,  the  eldest  boy,  object- 
ed, as  he  had  recently  been  married.    The  plaintiff  informed 
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him  that  his  wife  might  accompany  them,  saying  that  she 
should  be  well  treated.  She,  however,  declined  going  with 
her  husband.  Lucy,  the  mother  of  the  children,  interposed 
no  other  objection  than  that  her  husband  would  be  left  be- 
hind. David,  her  husband,  had  absconded  with  the  others, 
but  was  not  found  when  they  were  recaptured. 

The  four  slaves  were  put  into  a  wagon,  Lewis  having  his 
arms  tied  to  prevent  his  escape.  The  plaintiff's  party  im- 
mediately set  out  on  their  return  to  Kentucky,  travelling  the 
remaining  part  of  the  night.  They  took  a  somewhat  circuit- 
ous route,  passing  through  the  village  of  South  Bend  early 
in  the  morning  of  the  28th  of  September.  Between  one 
and  two  miles  south  of  that  village,  they  stopped  to  take  re- 
freshments. While  thus  engaged,  Crocker,  the  sheriff  of  the 
county,  and  others,  rode  up  to  them,  and  in  a  few  minutes 
the  company  increased  to  one  hundred  and  forty,  or  upward, 
some  of  them  being  armed,  others  had  bricks,  stones,  or 
clubs.  Some  of  the  plaintiff's  party  observed  that  force  was 
about  to  be  used  to  take  the  negroes  from  them,  and  they 
must  resist  it.  The  slaves  were  directed  to  get  into  a  wagon, 
and  weapons  were  drawn.  Crocker,  one  of  the  defendants, 
informed  the  plaintiff  that  the  sheriff  had  a  writ  of  habeas 
corpus,  and  that  they  had  no  other  object  than  to  ascertain 
whether  the  negroes  belonged  to  him.  The  plaintiff  replied 
that  they  might  ask  the  negroes  whether  they  were  not  his 
slaves.  Crocker  charged  them  to  answer  no  questions,  but 
said  to  the  plaintiff  that  resistance  would  be  useless,  as  there 
was  force  enough  to  take  the  negroes  back  to  the  village ; 
but,  if  the  plaintiff  would  agree  to  return,  he  should  have  a 
fair  trial,  and  it  would  not  detain  him  more  than  an  hour  or 
two.  The  plaintiff  consented,  and  returned  with  the  negroes 
to  South  Bend. 

As  they  approached  the'court  house,  a  great  number  of 
people,  black  and  white,  joined  them.  Time  was  given  to 
the  plaintiff  to  procure  counsel.    It  appears  that  the  first 
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writ  of  habeas  corpus  had  been  issued  for  Lucy  and  Richard, 
the  names  of  the  other  two  boys  not  being  known.  After 
the  return  to  the  village,  the  first  habeas  corpus  was  aban- 
doned, and  a  second  writ,  naming  the  four  fugitives,  was  is- 
sued. This  was  on  the  forenoon  of  Friday.  To  the  second 
writ  the  plaintiff  returned,  that  *'  the  within  named  persons 
were  held  in  his  custody  as  his  slaves — that  he  was  a  citizen 
of  Boone  county,  where  slavery  was  authorized  by  law,  and 
that  he  had  a  just  claim  to  the  persons  named,  as  his  slaves, 
by  the  laws  of  that  State — that  sometime  in  the  month  of 
October,  1847,  the  said  slaves  had  absconded  and  fled  from 
his  service  in  said  state,  and  took  refuge  in  the  State  of  Michi- 
gan, where  he  found  them  on  the  27th  instant,  and  then  and 
there  arrested  them  as  fugitives  from  labor,  and  took  them 
into  his  custody,  and  that  he  was  then  on  his  journey  to 
Boone  county,  Kentucky,  with  them  as  his  own  slaves  and 
property,  they  being  fugitives  from  labor." 

The  counsel  who  appeared  for  the  negroes  moved  the 
judge,  who  allowed  the  writ,  and  before  whom  it  was  made 
returnable,  to  discharge  the  negroes,  on  the  ground  of  the 
insufficiency  of  the  return  ;  and  the  case  was  argued  by  the 
counsel  on  both  sides.  The  court-house  was  crowded  with 
spectators,  and  great  numbers  remained  outside  of  the 
house,  there  not  being  room  for  them  within  it.  Several  of 
the  persons  within  the  house  were  armed  with  clubs.  The 
crowd  became  much  excited  as  the  argument  was  in  pro- 
gress. 

Under  the  apprehension  that  the  judge  would  discharge 
the  fugitives,  the  plaintiff,  by  the  advice  of  his  counsel,  ap- 
plied for,  and  obtained,  a  warrant  to  arrest  the  slaves  as 
fugitives  from  labor,  under  a  statute  of  Indiana.  Hearing 
that  such  an  application  was  about  being  made,  Crocker,  one 
of  the  defendants,  who  acted  as  counsel  for  the  negroes,  warn- 
ed the  State  officer  not  to  issue  the  warrant,  as  the  Supreme 
Court  of  Indiana  had  declared  the  statute  to  be  unconstitu- 
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tional  and  void)  under  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  otPrigg  v.  The  State  of  Pennsylva- 
nia. But  the  warrant  was  issued,  and  was  held  by  the  plain- 
tiff to  arrest  the  fugitives,  should  the  judge  discharge  them. 

The  judge  supposed  the  procedure  was  under  the  act  re- 
specting fugitives  from  labor,  of  1793 ;  and  on  the  ground 
that  the  master  had  no  right  to  arrest  the  fugitives  to  take 
them  out  of  the  State  where  the  arrest  was  made,  but  for  the 
purpose  only  of  taking  them  before  some  judicial  officer  of 
the  State,  or  of  the  United  States,  discharged  the  negroes 
from  the  custody  of  the  plaintiff.  While  the  judge  was  pro- 
nouncing his  opinion,  the  plaintiff,  holding  the  writ  from  the 
State  officer  in  his  hands,  arrested  the  fugitives  under  it. 
The  opinion  being  pronounced,  Crocker  exclaimed  in  a  loud 
voice,  three  times,  the  negroes  were  discharged — that  they 
were  free;  and  some  one  said  it  was  the  time  for  action, 
and  called  upon  those  nearest  the  fugitives  to  hand  them 
out. 

At  this  time,  the  plaintiff,  touching  each  of  the  fugitives, 
arrested  them  under  the  warrant  he  held,  and  his  part}' drew 
their  weapons — one  or  two  revolvers  and  knives— and, 
standing  near  the  fugitives,  warned  the  crowd  not  to  ap- 
proach them.  The  excitement  was  intense.  The  plaintiff 
claimed  the  protection  of  the  sheriff,  and  asked  him  if  he 
would  suffer  the  fugitives,  who  were  his  property,  to  be 
forcibly  taken  from  him.  The  sheriff  observed  that  he  was 
doing  all  he  could  to  pacify  the  crowd ;  and  it  was  finally 
agreed  that  the  negroes  should  be  put  into  jail,  for  safe  keep- 
ing. The  plaintiff  accompanied  them  to  the  jail  door,  de- 
claring that  he  would  trust  no  one  with  the  possession  of 
them.  Crocker  entered  the  jail  shortly  after  it  was  entered 
by  the  plaintiff  with  the  fugitives  and  the  sheriff.  On  his 
coming  out  of  the  jail,  Crocker  pacified  the  crowd  by  inform- 
ing them  that  the  sheriff  had  assured  him  the  negroes  should 
not  be  surrendered  from  his  custody  without  a  fair  trial. 
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This  was  a  short  time  after  dark,  on  Friday.  On  the  same 
evening  and  the  next  day,  warrants  were  issued  against  cer- 
tain persons  of  the  plaintiff's  party,  charging  them  with  a 
riot  and  other  breaches  of  the  peace.  One  of  them  was  fined 
by  the  justice.  Civil  process  was  issued  against  the  plain- 
tiff, claiming  large  damages,  in  the  name  of  one  or  more  of 
the  negroes,  on  account  of  their  arrest  and  imprisonment. 
Bail  was  required  in  the  civil  and  criminal  proceedings. 

On  Saturday,  the  streets  of  the  village  of  South  Bend  were 
crowded  with  people,  the  greater  part  of  whom  were  colored. 
The  latter  entered  the  village  in  companies,  some  of  them 
bearing  firearms,  and  almost  all  of  them  had  clubs.  Through 
the  ensuing  day  the  crowd  increased.  The  number  of  ne- 
groes was  estimated,  by  different  witnesses,  from  one  hun- 
dred and  fifty  to  four  hundred.  Many  of  them  came  from 
Cass  county,  in  Michigan. 

The  Circuit  Court  of  the  State  met  at  South  Bend  on  Mon- 
day, and  the  complaints  for  violations  of  the  criminal  laws 
of  the  State,  against  the  plaintiff  and  his  party,  were  made 
before  the  grand  jury.  No  bills  were  found,  and  the  persons 
charged  were  discharged  from  their  recognizances. 

On  Monday,  another  writ  of  habeas  corpus  w€is  allowed 
by  the  judge,  directed  to  the  sheriff,  commanding  him  to 
bring  forthwith  the  negroes  in  his  custody  before  him,  etc. 
A  notice  was  given  to  llie  plaintiff  of  the  issuing  of  this  writ, 
and  of  the  place  where  the  hearing  would  be  had ;  but  the 
plaintiff,  under  the  circumstances,  declined  any  further  at- 
tempt to  take  the  fugitives,  and  assigned  as  a  reason  that  his 
rights  had  been  violated,  and  that  he  should  claim  compen- 
sation from  those  who  had  injured  him.  The  slaves  were 
discharged  by  the  judge,  and,  surrounded  by  a  great  number 
of  colored  persons,  they  proceeded  from  the  court-house  to  a 
wagon,  in  which  they  were  conveyed  off. 

Under  the  act  of  1793,  the  master,  or  his  agent,  had  a 
right  to  seize  his  absconding  slave  wherever  he  might  be 
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foand — not  to  take  him  out  of  the  State,  but  to  bring  him  be- 
fore Bome  judicial  officer  of  the  State,  or  of  the  United  States, 
within  the  State,  to  make  proof  of  his  right  to  the  services  of 
the  fugitive.    But,  by  the  decision  in  the  case  of  Prigg  v.  The 

State  of  Pennsylvania,  16  Peters, the  master  has  a  right 

to  seize  his  slave  in  any  State  where  he  may  be  found,  if  he 
can  do  so  without  a  breach  of  the  peace,  and,  without  any 
exhibition  of  claim,  or  authority,  take  him  back  to  the  State 
from  whence  he  absconded.  Believing  that  this  remedy  was 
not  necessary  to  the  rights  of  the  master,  and,  if  practically 
enforced,  would  produce  great  excitement  in  the  free  States, 
I  dissented  from  the  opinion  of  the  court,  and  stated  my  ob- 
jections with  whatever  force  I  was  able.  But  I  am  as  fully 
bound  by  that  decision  as  if  I  had  assented  to  it. 

Had  the  State  judge  power  to  issue  a  writ  of  habeas  cor- 
pus in  this  case  ?  This  writ  is  favored  by  our  laws.  It  is 
secured  to  any  person  in  the  fundamental  laws  of  the  States 
and  of  the  Union,  as  necessary  to  protect  him  against  acts  of 
oppression.  To  the  people  of  England  it  is  equally  endear- 
ed. The  people  of  Indiana,  and  the  people  of  the  other 
States,  have  declared  that  this  writ  shall  not  be  suspended, 
except  in  time  of  war,  or  rebellion,  and  under  the  greatest 
emergencies. 

Every  person  within  the  sovereignty  of  Indiana,  without 
regard  to  color  or  condition  in  life,  is  bound  by  its  laws  and 
subject  to  its  jurisdiction ;  and  it  is  immaterial  whether  his 
residence  be  temporary  or  permanent ;  he  owes  for  the  time 
being  an  allegiance  to  the  State.  And  the  principle  applies 
to  a  mere  traveller  through  the  State.  He  is  amenable  to 
the  civil  and  criminal  laws  of  the  State ;  and  the  State,  so 
long  as  he  shall  remain  within  it,  is  bound  to  protect  him  in 
his  liberty  and  in  the  exercise  of  his  legal  rights.  In  a  pro- 
per case  made,  the  judicial  officers  of  the  State  cannot  with- 
hold from  him  the  benefit  of  the  writ  of  habeas  corpus. 
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In  the  present  case,  affidavits  were  made  that  the  fagitives 
in  question  were  free,  and  that  they  had  been  kidnapped  by 
the  plaintiff  in  the  State  of  Michigan,  with  the  view  of  ma- 
king them  slaves.  An  affidavit  was  made  to  this  effect  by  a 
white  person,  a  citizen  of  Michigan,  and  by  one  of  the  color- 
ed persons  in  the  custody  of  the  plaintiff. 

It  is  objected  that  a  colored  person,  not  being  a  competent 
witness  in  Indiana,  could  not  make  such  an  affidavit.  I 
think  differently.  For  this  purpose,  at  least,  he .  may  be 
sworn.  It  has  been  so  held  in  Virginia,  and  in  some  of  the 
other  slave  States.  The  affidavits  being  presented  to  the 
State  judge,  which  show  an  unlawful  detention  and  im- 
prisonment, he  is  bound  under  the  law  of  the  State  to  issue 
the  writ,  if  demanded.  He  knows  nothing  of  the  case,  and 
can  be  presumed  to  know  nothing  of  it,  except  what  appears 
upon  the  face  of  the  affidavits. 

There  can  be  no  higher  offense  against  the  laws  of  hu- 
manity and  justice,  or  against  the  dignity  of  a  State  and  its 
laws,  than  to  arrest  a  free  man  within  its  protection,  with  the 
view  of  making  him  a  slave.  And  this  may  often  be  done 
with  impunity,  if  the  remedy  by  the  writ  of  habeas  corpus 
may  not  be  resorted  to.  There  is  no  other  remedy  known 
to  the  law,  which  is  so  speedy  and  effectual. 

I  have  no  hesitancy  in  saying  that  the  judicial  officers  of 
a  State,  under  its  own  laws,  in  a  case  where  an  unlawful 
imprisonment  or  detention  is  shown  by  one  or  more  affida- 
vits, may  issue  a  writ  of  habeas  corpus,  and  inquire  into  the 
cause  of  detention.  But  this  is  a  special  and  limited  juris- 
diction. If  the  plaintiff,  in  the  recaption  of  his  fugitive 
slaves,  had  proceeded  under  tiie  act  of  Congress,  and  made 
proof  of  his  claim  before  some  judicial  officer  in  Michigan^ 
and  procured  the  certificate  which  authorized  him  to  take  the 
fugitives  to  Kentucky,  these  facts  being  stated,  as  the  cause 
of  detention,  would  have  terminated  this  jurisdiction  of  the 
judge  under  the  writ.    Thus  it  would  appear  that  the  negroes 
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were  held  under  the  federal  authority,  which,  in  this  respect, 
is  paramount  to  that  of  the  State.  The  cause  of  detention 
being  legal,  and  admitted  or  proved,  no  judge  could  arrest 
and  reverse  the  remedial  proceedings  of  the  master. 

And  the  return  made  by  the  plaintiff,  being  clearly  within 
the  provisions  of  the  Constitution,  as  decided  in  the  case  of 
Prigg  V.  The  State  of  Pennsylvania^  and  the  facts  of  that  re- 
turn being  admitted  by  the  counsel  for  the  negroes,  the 
judge  could  exercise  no  further  jurisdiction  in  the  case.  His 
power  was  at  an  end.  The  fugitives  were  in  the  legal  cus- 
tody of  their  master — a  custody  authorized  by  the  Constitu- 
tion and  sanctioned  by  the  Supreme  Court  of  the  Union.  If 
the  facts,  on  the  return  of  the  habeas  corpus,  had  been  de- 
nied, it  would  have  been  incumbent  on  the  master  to  prove 
them,  and  that  would  have  terminated  the  power  of  the 
judge.  Had  the  legislature  of  Indiana  provided,  by  express 
enactment,  that  in  such  a  case  the  judge  should  discharge 
the  fugitives,  the  act  would  have  been  void.  No  procedure 
under  it  could  have  been  justified  or  excused.  And  in  the 
case  under  consideration,  the  custody  of  the  master  being 
admitted  to  be  under  an  authority  paramount  to  that  of  the 
State,  the  discharge  of  the  fugitives  by  the  judge  was  void, 
and,  consequently,  can  give  no  protection  to  those  who  acted 
under  it. 

No  judge  of  the  United  States  can  release  any  one  from  a 
custody  under  the  authority  of  the  State.  Some  years  since, 
an  individual  was  indicted  in  the  Circuit  Court  of  the  United 
States  for  the  first  circuit,  if  I  mistake  not,  for  a  capital 
ofiense.  The  defendant  was  ascertained  to  be  imprisoned 
for  debt  under  State  process  ;  and  the  lamented  Mr.  Justice 
Story  very  properly  held  that  he  had  no  power  to  release 
him  from  that  custody  by  a  habeas  corpus.  The  authority 
of  the  plaintiff  to  arrest  and  hold  in  custody  his  slaves,  under 
the  decision  in  the  case  of  Prigg,  was  as  unquestionable  as 
could  be  that  of  an  officer  acting  under  judicial  process.    If 
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the  master,  in  his  return  to  the  habi>fiik-jSorpu8,  or  in  his 

proof,  the  return  being  denied,  should  fail  .to*  show  his  right 
to  the  services  of  the  fugitives,  the  State  Jtxd^e  would  have 
the  power  to  discharge  them  from  his  custody..  ''Such  a  dis- 
charge would  not  be  conclusive  on  the  rights  of 'the^. master. 
He  might  again  arrest  the  fugitives,  and  by  additional  evi- 
dence establish  his  right  to  their  services.  This  ^^^d  be 
consistent  with  the  dignity  of  a  State,  and  enable  if  t(>;give 
protection  to  all  who  are  within  its  jurisdiction,  and  af^  en- 
titled to  its  protection,  while,  at  the  same  time,  it  could  dpt^: 
impair  the  rights  of  the  master.  It  imposes  on  him  no  harcT-  . 
ship.  When  he  undertakes  to  recapture  his  slaves,  under 
the  highest  authority  known  to  the  country,  he  must  be  pre- 
pared to  show,  if  legally  required  to  do  so,  that  he  is  exer- 
cising a  rightful  remedy.  This  remedy  being  by  the  mere 
act  of  the  party,  and  without  any  exhibition  of  claim  or  judi- 
cial sanction,  must  be  subject  to  the  police  power  of  the 
State,  at  least  so  far  as  to  protect  the  innocent  from  out- 
rage. 

The  legal  custody  of  the  fugitives  by  the  master  being  ad- 
mitted, as  stated  in  the  return  on  the  habeas  corpus,  every 
step  taken  subsequently  was  against  law  and  in  violation  of 
his  rights.  I  deem  it  unnecessary  to  inquire  into  the  proce- 
dure subsequently.  It  was  wholly  without  authority.  The 
forms  of  law  assumed  afford  no  protection  to  any  one.  The 
slaves  were  taken  from  the  legal  custody  of  their  master, 
and  he  thereby  lost  their  services. 

It  is  argued,  that  the  plaintiff  abandoned  his  right  to  the 
fugitives  by  failing  to  appear  to  the. writ  on  Monday.  Of 
what  value  could  such  an  appearance  have  been  to  him? 
His  right  was  admitted  in  the  fullest  and  broadest  terms,  as 
set  forth  in  the  return  to  the  second  writ.  And  this  being 
held  insufficient  by  the  judge,  of  what  avail  could  his  proof 
have  been  ?  A  mistake  of  the  law  can  not,  in  such  a  case, 
prejudice  the  rights  of  the  plaintiff. 
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were  held  under  the  federal  authority,  which,  in  this  respect, 
is  paramount  to  that  of  the  State.  The  cause  of  detention 
being  legal,  and  admitted  or  proved,  no  judge  could  arrest 
and  reverse  the  remedial  proceedings  of  the  master. 

And  the  return  made  by  the  plaintiff,  being  clearly  within 
the  provisions  of  the  Constitution,  as  decided  in  the  case  of 
Prigg  V.  The  State  of  PenTtsylvania^  and  the  facts  of  that  re- 
turn being  admitted  by  the  counsel  for  the  negroes,  the 
judge  could  exercise  no  further  jurisdiction  in  the  case.  His 
power  was  at  an  end.  The  fugitives  were  in  the  legal  cus- 
tody of  their  master — a  custody  authorized  by  the  Constitu- 
tion and  sanctioned  by  the  Supreme  Court  of  the  Union.  If 
the  facts,  on  the  return  of  the  habeas  corpus,  had  been  de- 
nied, it  would  have  been  incumbent  on  the  master  to  prove 
them,  and  that  would  have  terminated  the  power  of  the 
judge.  Had  the  legislature  of  Indiana  provided,  by  express 
enactment,  that  in  such  a  case  the  judge  should  discharge 
the  fugitives,  the  act  would  have  been  void.  No  procedure 
under  it  could  have  been  justified  or  excused.  And  in  the 
case  under  consideration,  the  custody  of  the  master  being 
admitted  to  be  under  an  authority  paramount  to  that  of  the 
State,  the  discharge  of  the  fugitives  by  the  judge  was  void, 
and,  consequently,  can  give  no  protection  to  those  who  acted 
under  it. 

No  judge  of  the  United  States  can  release  any  one  from  a 
custody  under  the  authority  of  the  State.  Some  years  since, 
an  individual  was  indicted  in  the  Circuit  Court  of  the  United 
States  for  the  first  circuit,  if  I  mistake  not,  for  a  capital 
ofiense.  The  defendant  was  ascertained  to  be  imprisoned 
for  debt  under  State  process  ;  and  the  lamented  Mr*  Justice 
Story  very  properly  held  that  he  had  no  power  to  release 
him  from  that  custody  by  a  habeas  corpus.  The  authorit)' 
of  the  plaiiiti IT  to  arrest  and  hold  in  custody  Km  slaves^unjer 
the  deciaion  in  the  case  of  Prigg,  ^v^^s  as  unquestionable  aj* 
could  be  that  of  an  ofScer  acting  ttndi:Lifit||BiiUlE85Ifi|S^  '^ 
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Crocker  acted  ^' wimsel.  So  far  as  his  acts  were  limited 
to  the  daties  of.potinBel,  he  is  not  responsible.  Bat,  if  he 
exceeded  the  )»jr^'er  limits  of  a  counsellor  at  law,  he  is  re- 
sponsible f6r*his  acts  the  same  as  any  other  individual. 
Every  person  *of  the  large  crowd  in  the  court-house,  or  out 
of  it,  wh<i'  aided,  by  words  or  actions,  the  movement  which 
result^*  in  the  escape  of  the  fugitives,  is  responsible.  On 
BU(^.&u'  occasion,  liability  is  not  incurred  where  no  other  so- 
Lipitade  is  shown  by  words  or  actions,  than  to  obtain  an  im« 
;  |>^rtial  trial  for  the  fugitives. 
'•  But  it  is  earnestly  contended  that  the  slaves  were  entitled 
to  their  freedom,  from  the  privilege  given  to  them  by  the 
plaintiff  to  visit  Lawrenceburg,  in  Indiana,  on  their  own  busi- 
ness, to  sell  articles  of  produce,  and  at  other  times  were 
sent  there  on  the  business  of  the  plaintiff. 

It  appears  that  the  plaintiff  was  an  indulgent  master — ^that 
he  gave  to  David,  the  husband  of  Lucy,  and  father  of  the 
boys,  a  piece  of  ground  to  cultivate  in  vegetables  for  their 
own  use  and  profit.  David  was  seen  by  several  witnesses 
at  Lawrenceburg  at  different  times,  selling  vegetables ;  but 
there  is  no  express  evidence  that  the  plaintiff  sent  him,  or 
consented  that  he  should  cross  the  river.  At  one  time  he 
was  seen  at  Lawrenceburg,  and  the  plaintiff  was  also  seen 
in  the  village  at  the  same  time,  so  that  an  inference  may  be 
drawn  that  David  was  there  with  the  consent  of  his  master. 
At  another  time  David  was  seen  at  Lawrenceburg,  and  the 
oldest  boy,  Lewis.  A  yellow  woman  was  also  seen  with 
them,  who,  the  witness  supposes,  though  he  is  not  certain, 
may  have  been  Lucy,  the  wife  of  David. 

Several  witnesses  state  the  confessions  of  the  plaintiff,  at 
South  Bend,  that  he  had  been  very  indulgent  to  the  fugitives, 
in  permitting  them  to  sell  their  vegetables  on  the  Indiana 
side  of  the  river.  Some  of  these  confessions  are  disproved 
by  persons  who  were  present,  and  who  give  an  entirely  dif- 
ferent construction  to  the  words  of  the  plaintiff.    Instead  of 
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saying  that  he  had  permitted  them  to  attend  the  market  at 
Lawrenceborg,  he  said  he  had  permitted  them  to  attend  the 
market  at  a  village  on  the  Kentucky  side,  and  that  he  did 
not  know  that  David  might  not  have  crossed  the  river  to  find 
a  better  market.  The  conflicting  statements  of  witnesses 
will  be  examined  and  weighed  carefully  by  the  jury.  Before 
the  interests  of  the  master  ccm  be  afiected  by  the  slave  be- 
ing seen  in  a  free  State,  it  must  be  clearly  shown  that  he 
was  in  such  State  with  the  consent  of  his  master.  But 
neither  the  acts  nor  the  value  of  the  services  of  David  are 
involved  in  this  case.  He  has  not  been  arrested  by  the 
plaintifi*. 

It  is  insisted  that,  if  the  slaves  had  been  permitted  to  go  to 
the  State  of  Indiana  by  the  plaintiff,  and  afterward  returned 
voluntarily  to  their  master,  they  could  not  set  up  the  fact  as 
a  ground  of  their  release.  The  courts  of  the  slave  States 
are  divided  on  this  question.  It  is  now  pending  in  a  case 
before  the  Supreme  Court,  brought  from  Kentucky.  Under 
such  circumstances,  if  the  jury  shall  find  from  the  evidence 
that  the  fugitives  named  in  the  declaration,  or  any  part  of 
them,  had,  with  the  consent  of  the  plaintiflT,  been  in  Indiana, 
and  had  returned  to  the  services  of  their  master,  they  will  so 
find  the  fact,  and  the  question  will  be  duly  considered  on  a 
motion  after  verdict.  There  is  no  pretence  to  say,  when  the 
slaves  left  the  service  of  the  plaintiff,  they  left  with  his  con- 
sent.   The  facts  show  clearly  that  they  absconded. 

The  court  are  asked  to  instruct  you  that  as  the  fugitives 
are  still  liable  to  be  recaptured  by  the  plaintifl*,  he  cannot 
recover  their  value  in  damages.  Whether  the  plaintiff  shall 
be  able  to  recapture  the  slaves,  if  his  right  to  do  so  be  ad- 
mitted, is  subject  to  many  contingencies  which  cannot  well 
be  estimated  by  a  jury.  There  is  certainly  no  obligation  on 
the  plaintiff*  to  use  future  exertions  to  reclaim  the  fugitives ; 
and  it  would  seem  to  be  unjust  that  those,  through  whose 
instrumentality  their  services  have  become  lost  to  the  plain- 
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tiff,  if  the  jury  shall  so  find,  should  avail  themselves  of  such 
a  defense.  In  such  a  case,  the  act  of  Congress  of  1793  gives 
an  action  to  the  plaintiff  for  the  damages  received.  The 
damages,  in  the  present  case,  are  estimated  by  two  witness* 
es,  one  of  whom  states  them  at  $2,450,  and  the  other  at 
$2,700,  making  a  difference  between  the  two  estimates  of 
$250.  The  plaintiff's  counsel  claim  interest  on  tiie  damages 
estimated  from  the  time  the  negroes  absconded.  The  court 
will  give  no  instructions  on  the  question  of  interest,  but  will 
say  to  the  jury,  if  they  shall  find  for  the  plaintiff,  they  will 
assess  such  damages  as,  on  a  full  consideration  of  the  evi- 
dence, they  shall  believe  he  has  sustained. 

I  was  gratified  at  the  avowal  of  one  of  the  counsel  in  tiie 
defense,  that  he  disclaimed  all  influence  with  the  jury,  ex- 
cept that  which  arose  from  the  facts  and  law  of  the  case. 
And  he  particularly  repudiated  that  argument  which  in- 
voked the  conscience  of  the  jury  against  the  established 
law.  This  was  a  manly  avowal,  and  fit  to  be  made  in  this 
place  and  on  this  occasion. 

No  earthly  power  has  a  right  to  interpose  between  a 
man's  conscience  and  his  Maker.  He  has  a  right,  an  inal- 
ienable and  absolute  right,  to  worship  God  according  to  the 
dictates  of  his  own  conscience.  For  this  he  alone  must  an- 
swer, and  he  is  entirely  free  from  all  human  restraint  to 
think  and  act  for  himself.  But  this  is  not  the  case  when  his 
acts  affect  the  rights  of  others.  Society  has  a  claim  upon 
all  its  citizens.  General  rules  have  been  adopted,  in  the 
form  of  laws,  for  the  protection  of  the  rights  of  persons  and 
things.  These  laws  lie  at  the  foundation  of  the  social  com- 
pact, and  their  observance  is  essential  to  the  maintenance 
of  civilization.  In  these  matters,  the  law,  and  not  con- 
science, constitutes  the  rule  of  action.  You  are  sworn  to 
decide  this  case  according  to  the  law  and  testimony.  And 
you  become  unfaithful  to  the  solemn  injunctions  you  have 
taken  upon  yourselves,  when  you  yield  to  an  influence  which 
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you  call  conscience,  that  places  you  above  the  law  and  the 
testimony.  Such  a  role  can  apply  only  to  individuals ;  and, 
when  assumed  as  a  basis  of  action  on  the  rights  of  others,  it 
b  utterly  destructive  of  all  law.  What  may  be  deemed  a 
conscientious  act  by  one  individual,  maybe  held  criminal  by 
another.  In  the  view  of  one,  the  act  is  meritorious  ;  in  the 
view  of  the  other,  it  should  be  punished  as  a  crime.  And 
each  has  the  same  right,  acting  under  the  dictates  of  his 
conscience,  to  carry  out  his  own  view.  This  would  overturn 
the  basis  of  society. 

We  must  stand  by  the  law.  We  have  sworn  to  maintain 
it.  It  is  expected  that  the  citizens  of  the  free  States  should 
be  opposed  to  slavery.  But  with  the  abstract  principles  of 
slavery  we  have  nothing  to  do.  As  a  political  question  there 
could  be  no  difference  of  opinion  among  us  on  the  subject. 
But  our  duty  is  found  in  the  Constitution  of  the  Union,  as 
construed  by  the  Supreme  Court.  The  fugitives  from  labor 
we  are  bound,  by  the  highest  obligations,  to  deliver  up  on 
claim  of  the  master  being  made;  and  there  is  no  State 
power  which  can  release  the  slave  from  the  legal  custody  of 
his  master. 

The  chief  glory  and  excellence  of  our  institutions  consist 
in  the  supremacy  of  tiie  laws.  We  are  instructed  to  rever- 
ence and  obey  them  from  our  earliest  years.  And  it  is  this, 
connected  with  a  faithful  administration  of  the  laws,  which 
has  given  security  to  persons  and  property,  throughout  the  wide 
extent  of  our  country.  In  this  consists,  in  a  great  degree, 
the  strength  of  our  government.  And  we  should  be  careful 
not  to  weaken  its  power.  There  is  enough  in  the  general 
aspect  of  our  affairs,  if  not  to  alarm,  at  least  to  admonish  us 
that  every  cord  which  binds  us  together  should  be  strength- 
ened. 

In  regard  to  the  arrest  of  fugitives  from  labor,  the  law 
does  not  impose  active  duties  on  our  citizens  genersdly. 
They  are  not  prohibited  from  exercising  the  ordinary  chari- 
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ties  of  life  toward  the  fugitive.  To  secrete  him,  or  to 
convey  him  from  the  reach  of  his  master,  or  to  rescue  him 
when  in  legal  custody,  is  forbidden  ;  and  for  doing  this  a  lia* 
bility  is  incurred.  This  gives  to  no  one  a  just  ground  of 
complaint.  He  has  only  to  refrain  from  an  express  viola- 
tion of  the  law,  which  operates  to  the  injury  of  his  neighbor. 
Is  this  a  hardship  ?  No  law-abiding  man  can  so  consider  it. 
He  cannot  claim  a  right  to  do  that  which  the  law  forbids, 
without  striking  at  the  basis  of  society.  If  the  law  be  un- 
wise or  impolitic,  let  it  be  changed  in  the  mode  prescribed ; 
but,  so  long  as  it  remains  the  law,  every  good  citizen  will 
conform  to  it.  And  every  one  who  arrays  himself  against 
it,  and  endeavors  by  open  or  secret  means  to  bring  it  into 
contempt,  so  that  it  may  be  violated  with  impunity,  is  an 
enemy  to  the  interests  of  his  country. 

Gentlemen,  the  case  is  with  you.  In  your  deliberations 
you  will  carefully  weigh  the  evidence,  and,  in  coming  to  a 
determination,  you  will  be  guided  only  by  the  evidence  and 
the  law. 

The  jury  returned  a  verdict  for  the  plaintiff,  for  $2,850  in 
damages. 


A.  J.  Campbell  v.  J.  McManus. 

Tho  equity  of  redemption  before  the  act  of  1843,  might  be  sold  on  execu- 
tion ;  but  that  act  prohibited  such  sale  by  the  mortgagee,  and  required  the 
sheriff  to  return  the  execution,  that  there  was  no  other  property  on  which 
to  levy. 

Such  a  return  being  made  in  this  ease,  the  court  set  aside  the  return  on 
motion,  as  the  act  of  1843  had  never  been  adopted. 

The  court  adopted  the  act  to  govern  the  practice  in  future. 

Mr.  Newcomb  for  plaintiff. 
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An  execution  was  issued  for  $1,511  15  and  costs,  on  a 
judgment  obtained  by  the  plaintiff  against  the  defendant. 
The  marshal  returned  that  he  had  levied  on  certain  lands 
particularly  described,  which  were  mortgaged  by  the  defend- 
ant to  the  plaintiff,  prior  to  the  date  of  the  note  on  which 
the  judgment  is  founded ;  and  also  for  the  payment  of  other 
notes.  That  the  defendant  has  no  other  property  in  the  dis- 
trict, on  which  a  levy  can  be  made,  and,  therefore,  he  return- 
ed the  writ  according  to  the  State  statute  of  1843,  without 
offering  the  premises  for  sale. 

A  motion  is  now  made  to  set  aside  the  return,  accept  the 
levy  and  direct  the  marshal  to  go  on  and  sell.  In  Wat&ins 
V.  Oregory,  6  Black.  113 ;  Murphy  v.  Elliott^  lb.  482,  and  in 
Johnson  v.  Watson,  7  Black.  174,  it  was  held  that  an  equity 
of  a  mortgagor  may  be  sold  on  execution.  But  the  statute 
of  1843,  Revised  Stat.,  462,  sec.  48,  provides  that  the  equity 
of  redemption  shall  not  be  sold  by  virtue  of  any  execution 
on  a  judgment  at  law,  recovered  by  the  mortgagee.  And  in 
the  50th  section  it  is  provided,  that  if  such  execution  shall 
not  be  collected  of  the  other  property  of  the  defendant,  the 
sheriff  shall  return  the  same  unsatisfied,  in  whole  or  in  part, 
as  the  case  may  require. 

The  act  of  1843  has  not  been  adopted  by  this  court,  and 
as  the  law  stood  when  the  act  of  1828  was  passed,  adopting 
the  process  acts  of  the  respective  States,  the  law  authorized 
the  sale  of  an  equity  of  redemption  on  execution  at  law. 
The  court  set^Jaside  the  return,  and  adopted,  by  a  rule,  the 
law  of  1843. 
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JosiAH  Lawrence  v.  White  and  Stevens. 

A  contract  to  deliver  pork  at  Madison,  in  the  State  of  Indiana,  well  put 
up,  for  the  English  market,  when  received  at  Baltimore  was  spoiled ;  the 
court  permitted  evidence  to  show  the  condition  of  the  article  at  Kew  Or- 
leans and  at  Baltimore,  from  which  the  jury  might  judge,  whether  it  could 
have  been  well  put  up  at  Madison. 

But  the  juiy  were  instructed  that  if  the  pork  was  put  up  according  to 
contract  at  Madison,  the  defendants  were  not  responsible. 

Mr.  Sullivan  appeared  for  plaintiff. 
Mr.  Marshal  for  defendants. 

OPINION   O?    THE   COURT. 

This  action  is  brought  on  a  contract  to  deliver  three  hun- 
dred and  thirty-nine  boxes  of  long  middles,  intended  for  the 
English  market.  There  are  two  kinds  of  middles.  One  is 
called  the  Cumberland  cut,  in  which  a  part  of  the  bone  is 
leflin.  This  was  the  kind  contracted  for.  From  six  to 
seven  or  eight  long  middles  were  contained  in  a  box.  They 
were  to  be  shipped  to  Baltimore  by  the  way  of  New  Orleans. 
The  contract  was  at  first  made  for  five  hundred  long  middles, 
which  was  afterwards  changed  to  the  above  number.  Mr. 
Payne,  the  agent  of  the  plaintiff,  superintended  the  packing. 
The  defendants  agreed  to  put  up  the  pork  in  prime  order. 
The  pork  was  inspected  by  experienced  inspectors  before  it 
was  put  in  the  boxes.  It  was  shipped  by  the  way  of  New 
Orleans,  and  when  received  at  Baltimore,  it  was  in  a  very 
bad  condition.  The  witnesses  say  it  was  worth  but  little, 
and  was  sold  to  soap  boilers.  And  this  action  is  brought  to 
recover  damages^  on  the  ground  that  the  pork  was  not  de- 
livered in  prime  order,  as  the  contract  stipulated. 

The  court  permitted  evidence  to  show  the  condition  of  the 
pork  when  at  New  Orleans,  and  also  at  Baltimore,  from 
which  the  jury  might  infer,  whether  it  could  have  been  put 
up  at  Madison  in  good  order. 
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The  conrt  instructed  the  jary  that  as  the  article  was  in- 
spected and  delivered  to  the  agent  of  the  plaintiff,  at  Madi- 
son, and  as  there  was  no  warranty  of  the  article,  or^that  it 
should  pass  inspection  at  Baltimore,  there  can  be  no  recov- 
ery of  damages  unless  there  was  a  failure  to  put  up  the  pork 
in  good  order  by  the  defendants.  An  action  of  deceit  is  the 
proper  remedy  where  there  has  been  fraud.  If  representa- 
tions were  made  of  the  quality  of  the  pork,  at  the  time  of 
the  delivery  which  were  untnie,  or  if  there  was  any  decep- 
tion in  the  packing  of  it,  and  the  condition  of  the  pork  at 
Baltimore  resulted  from  the  manner  in  which  it  w£is  packed 
at  Madison,  the  defendants  may  be  held  responsible.  And 
in  that  event,  the  difference  between  the  article  contracted 
for  and  that  which  was  delivered,%vill  constitute  the  damages 
to  which  the  plaintiff  is  entitled. 

On  the  other  hand,  if  the  ii\jury  resulted  from  the  shipment 
of  the  pork  to  Baltimore,  by  the  way  of  New  Orleans,  by 
exposure  or  otherwise,  the  defendants  are  not  responsible. 
They  did  not  guaranty  the  shipment  of  the  pork  to  Balti- 
more. Their  contract  began  and  ended  at  Madison,  and  if 
the  pork  was  put  up  by  the  defendants  in  good  order,  at  Madi- 
son, they  are  not  responsible  for  any  loss  or  subsequent  inju- 
ry it  received  on  the  voyage,  or  after  its  delivery  at  Balti- 
more. 

The  jury  found  for  the  defendants. 
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Mr.  Cooper  for  plaintiff. 

Mr.  Breckenridge  for  defendant. 


OPINIOIf   OP   THE   COURT. 


This  is  an  action  of  debt  for  eight  hundred  and  forty-three 
dollars.    The  defendants  pleaded  that  the  obligee  represent- 
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ed  to  them,  that  he  had  a  requiaition  on  them  from  the  Gov- 
ernor of  Ohio  to  the  Governor  of  Indiana,  to  sorrender  them 
to  answer  a  charge  of  larceny  in  Ohio,  which  was  fake,  but 
in  consequence  of  which  representation,  the  bond  was  given 
on  which  this  action  was  brought,  to  settle  the  same  and  for 
no  other  consideration.  That  it  was  fraudulently  obtained, 
&c.    To  which  plea  there  was  a  demurrer. 

In  Indiana,  bonds  are  made  assignable  by  statute,  but  the 
obligor  may  set  up  any  defense  which  he  had  against  the 
the  obligee.  The  demurrer  admits  the  fraud  alleged  in  the 
plea.    It  is  sustained. 
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New  York  Dry  Dock  v.  Hicks. 

When  an  instrument  ib  leqnired  hy  law  to  be  recorded,  a  certified  copj,  the 
person  being  authorised  so  to  certify,  is  eyidence.  The  keeper  of  the  re- 
cords is  the  proper  person  to  certify. 

When  a  law  declares  that  deeds  for  the  conveyance  of  lands  in  the  State  shall 
be  yalid,  when  executed  in  any  other  State,  conformably  to  the  laws  of  such 
State,  when  recorded,  copies,  when  duly  certified,  are  evidence. 

A  deed  at  common  law  did  not  require  witnesses. 

An  act  required  deeds  to  be  recorded  by  the  Register  of  Probate,  but  by 
law  the  records  were  transferred  to  the  Register  of  Deeds ;  he  may  certify,  as 
the  records  are  legally  in  his  custody. 

In  an  ejectment  the  plaintiff  has  a  right  to  show  a  legal  title,  however,  ac- 
quired fairly. 

A  corporation  may  sue  in  a  State,  other  than  that  which  granted  the  charter, 
by  comity. 

And  on  the  same  principles  lands  when  taken  in  security  for  the  payment  of 
a  debt,  or  in  payment,  may  be  held.  There  is  nothing  in  the  nature  of  the  as- 
sociation which  prohibits  this. 

MesarB.  Barstow  ^  Lockwood  for  plaintiffs. 
Mr.  Campbell  for  defendant. 

OPINIOIC   OF   TH£   COURT. 

This  is  a  motion  for  a  new  trial,  by  the  defendants'  coun- 
sel, on  the  following  grounds  : 
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1.  Because  the  transcript  of  the  record  of  the  deed  from 
Isaac  Carrier  to  Lathrop  A.  G.  Grant,  was  improperly  ad- 
mitted in  evidence. 

2.  Because  the  transcript  of  the  record  of  the  deed  from 
the  said  Grant  to  William  Hines,  was  improperly  received 
in  evidence,  said  deed  having  been  recorded  in  the  office  of 
the  Register  of  Probate,  and  said  transcript  being  signed  by 
the  county  Register. 

3.  Because  the  deed  from  Seaman  &  Norton  to  plaintiff 
was  improperly  admitted  in  evidence. 

4.  Because  the  plaintiff,  as  a  foreign  corporation,  cannot 
hold  said  lands  under  the  laws  of  Michigan. 

The  first  objection  to  the  deed  from  Carrier  to  Grant  was, 
that  it  was  not  entitled  to  be  recorded.  And  if  this  be  sus- 
tained, it  will  follow  that  the  transcript  of  the  record  cannot 
be  received  as  evidence.  A  certified  copy  is  evidence  only 
where  the  instrument  is  required  by  law  to  be  recorded,  or 
where  the  law  expressly  makes  the  copy  evidence. 

This  deed,  it  is  said,  was  executed  under  the  act  of  1827, 
Revised  laws,  page  258.  The  deed  was  recorded  in  1832. 
The  1st  section  of  the  act  provides,  "  That  all  deeds  or  other 
conveyances  of  any  lands,  tenements  or  hereditaments  lying 
in  this  territory,  signed  and  sealed  by  the  parties  granting 
the  same,  having  good  and  lawful  right  and  authority  there- 
unto, and  signed  by  two  or  more  witnesses,  and  acknow- 
ledged by  such  grantor  or  grantors,  or  proved  and  recorded 
as  is  hereinafter  provided,  shall  be  good  and  valid  to  pass 
the  same  lands,"  &c. 

But  the  deed  in  question  was  executed  in  the  State  of 
New  York,  and  under  a  law  which  gives  effect  to  it  as  such, 
if  executed  as  deeds  are  required  to  be  executed  by  the  law 
of  New  York. 

Seeing  that  deeds  executed  in  the  Territory  or  State  of 
Michigan,  are  regulated  by  statute,  it  cannot  be  important 
to  inquire  what  constituted  a  valid  deed  at  common  law.    It 
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is  known  that  at  an  early  day  in  the  history  of  England, 
it  was  not  usual  for  the  grantor  to  affix  his  signature  to 
the  deed,  except  by  his  seal,  as  but  few  could  write.  And 
especially  was  this  the  case,  in  regard  to  witnesses.  Their 
names,  when  required,  were  found  endorsed  on  the  back  of 
the  deed  or  were  mentioned  within  it. 

The  7th  sec.  of  the  same  act  which  requires  two  or  more 
witnesses  to  a  deed,  provides,  that  deeds  for  lands  in  Michi- 
gan made  without  the  territory, '/  shall  be  acknowledged,  and 
proved,  and  certified  according  to  and  in  conformity  with 
the  laws  and  usages  of  the  Territory,  State,  or  Country,  in 
which  such  deeds  or  conveyances  were  acknowledged  or 
proved,  or  in  which  they  shall  be  acknowledged  or  proved, 
and  all  such  conveyances  are  hereby  declared  effectual,  and 
valid  in  law,  to  all  intents  and  purposes,  as  though  the  same 
acknowledgments  had  been  taken,  or  proof  of  execution 
made,  within  the  territory,  and  in  pursuance  of  the  laws 
thereof;  and  such  deeds  and  conveyances,  so  acknowledged 
or  proved  as  aforesaid,  may  be  admitted  to  be,  and  shall  be 
recorded  in  the  respective  counties." 

This  places  a  deed  executed  out  of  the  State  or  Territory, 
according  to  the  laws  of  the  place  where  it  was  executed,  on 
the  same  footing,  as  if  executed  within  the  territory,  and 
conformably  to  its  laws,  and  such  deeds  may  be  recorded. 

The  objection  to  the  authentication  of  the  copy  seems  not 
to  be  sustainable.  The  law  authorized  the  deed  to  be  re- 
corded  at  first  by  the  Register  of  Probate,  but  the  records 
kept  by  him  have  been  transferred  by  law  to  the  Register  of 
Deeds,  and  they  are  now  legally  in  his  custody.  Under  such 
circumstances  the  keeper  of  the  records  may  certify  copies, 
the  same  as  the  Register  of  Probate  might  have  certified,  had 
he  retained  the  custody  of  the  original  records.  The  law 
which  makes  copies  evidence,  when  duly  certified,  is  satisfied 
by  the  certificate  of  the  person  who  has  the  legal  custody  of 
the  records.  No  other  individual  could  certify  copies.  This 
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right  appertains  to  him  from  the  legal  possession  of  the  re- 
cords. In  the  case  of  the  U.  States  v.  Percheman,  7  Peters' 
85,  the  Supreme  Court  say :  "  We  think  that,  on  general 
principles,  a  copy  given  by  a  public  officer,  whose  duty  it  is 
to  keep  the  original,  ought  to  be  received  in  evidence." 

The  third  objection  is,  that  the  deed  from  Seaman  and 
Norton  was  improperly  admitted  in  evidence,  because  the 
title  set  forth  in  said  deed  is  inconsistent  with  the  title  sought 
to  be  traced  into  the  said  Seaman,  and  also  because  it  ap- 
pears by  said  deed  that  the  title  to  said  premises  obtained 
through  the  sheriff's  sale  set  forth  therein,  had  been  previ- 
ously conveyed  to  Henry  H.  Elliott.  And  also  because  the 
plaintiff  had  no  authority  to  take  or  hold  the  lands  in  contro- 
versy in  this  suit. 

Under  the  declaration  the  plaintiffs  had  a  right  to  show 
a  vested  legal  title,  no  matter  how,  if  it  was  fairly  acquired,  or 
through  whom  it  may  have  been  derived.  It  is  sufficient  to 
show  that  the  legal  title  was  in  Seaman,  and  that  a  quit 
claim  was  executed  by  him.  Whether  Norton  had  title  or 
not  is  of  no  importance.  The  recital  in  the  deed  shows  no 
title,  inconsistent  with  that  which  the  plaintiff  claims  through 
the  quit  claim  of  Seaman, 

It  does  not  appear  from  the  recitals  as  alleged,  that  the 
title  had  been  conveyed  to  Elliott.  The  sheriff  did  not  deed 
the  land  to  Elliott — at  most  the  recital  can  show  nothing 
more  than  an  equity. 

The  objection  that  the  plaintiff  under  its  charter  had  no 
power  to  hold  the  land  in  controversy,  is  founded  on  the  sup- 
position, that  a  corporation  must  show  the  land  was  taken 
in  its  regular  course  of  business,  and  within  its  corporate 
powers. 

Under  the  common  law,  a  corporation,  unless  prohibited, 
may  purchase  and  hold  real  estate.  Angel  &  Ames  on 
Corp.  65  ;  1  Kyd  on  Corp.  69  ;  2  Kent  Com.  277,  281.  The 
restriction  in  England  to  this  is  found  in  the  statutes  of 
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mortmain,  which  have  not  been  enacted  in  Michigan.  The 
right  to  take  and  hold  real  estate  in  connection  and  in  fur- 
therance of  their  corporate  powers,  is  incidental  to  a  corpo- 
ration. A  bank,  without  any  express  powers  to  that  effect, 
may  take  and  hold  real  estate  as  a  banking-house,  and  also 
in  furtherance  of  its  business.  Ang.  &  Ames  65  ;  06  and  87 
to  92  ;  lb.  200  ;  5  Hammond  205  ;  3  Pick.  239. 

In  the  Ist  sec.  of  the  act  of  incorporation,  a  right  to  take 
and  hold  such  real  estate  as  may  be  necessary  in  the  trans- 
action of  its  business,  is  expressly  given. 

Having  this  power,  the  corporation  received  the  land  in 
the  exercise  of  its  legitimate  functions,  as  this  will  be  pre- 
sumed in  the  absence  of  proof  to  the  contrary.  3  Wend. 
94;  16  Mass.  102;  7  Serg't  &  R.  313;  7  Cowan  540; 
Bankv.Paiturre,  3  Ran.  136. 

It  is  never  necessary  for  a  bank  to  allege,  when  suing  on  a 
note,  that  it  was  taken  in  the  ordinary  course  of  business. 
A  corporation  is  never  presumed  to  have  violated  its  char- 
ter. 15  Pick.  310  ;  New  Haven  Steamboat  Co.  v.  Vanderbilty 
16  Conn.  420;  19  John.  Rep.  347;  11  John.  517.  A  note 
and  mortgage  appearing  on  its  face  to  have  been  executed 
to  the  State  Bank  of  Indiana,  in  its  corporate  name,  will  be 
presumed  to  be  taken  in  conformity  with  its  charter.  Sparks 
V.  State  Bank,  7  Black.  469.  In  4  Peters'  501,  it  is  said  that 
the  general  issue  not  only  admits  the  general  right  to  sue, 
in  a  corporation,  but  also  to  bring  the  action  set  forth  in  the 
declaration.  And  that  case  was  brought  by  a  foreign  corpo- 
ration, and  the  action  was  in  ejectment. 

In  the  discharge  of  its  corporate  functions,  a  bank  or  any 
other  corporation,  is  limited  to  the  jurisdiction  in  which  it  is 
created,  but  it  is  not  controverted,  that  a  bank  may  sue  to 
recover  a  debt  in  any  other  State.  This  is  placed  on  the 
ground  of  comity,  and  the  right  may  be  exercised  wherever 
it  is  not  prohibited.  This  doctrine  was  laid  down  fully  in 
the  iJank  of  Augusta  v.  Earic,  13  Peters  519.      The  right  of 


118  MICHIGAN. 


Mareh  and  Compton  e.  Bennett,  Gilbert  et  al. 


OPINION   OP   jntJDGR   WILKINS. 

Motion  of  Mr.  Romeyn,  of  counsel  for  defendant  Hill,  to 
dissolve  injunction  heretofore  allowed  in  this  case,  founded 
on  the  bill  of  complaint,  and  the  allowance  of  the  injunc- 
tion by  the  court,  without  notice,  according  to  the  indorse- 
ment on  the  bill,  and  the  records,  files  and  entries  in  the 
case,  and  on  the  answer  filed  by  the  said  defendant,  George 
W.  Hill. 

The  bill  was  filed  on  the  7th  day  of  July,  1846,  and  the 
injunction  allowed  on  the  same  day.  There  does  not  appear 
to  have  been  any  notice  given  to  the  defendants,  or  either  of 
them,  according  to  the  provisions  of  the  5th  section  of  the 
act  of  Congress,  of  the  2nd  of  March,  1793,  which  provides 
that  the  writ  of  injunction  "  shall  not  be  granted  in  any  case, 
without  reasonable  previous  notice  to  the  adverse  party,  or 
his  attorney,  of  the  time  and  place  of  moving  the  same." 
And  the  55th  rule  of  practice  for  the  courts  of  equity  of  the 
United  States,  incorporating  this  provision  of  the  statute, 
enjoins  due  notice  on  the  adverse  party,  prior  to  granting 
any  special  injunction.  There  is  no  proof  of  notice  on  the 
files,  and  no  proof  exhibited  now  that  notice  was  ever  given. 
The  injunction,  therefore,  would  now  be  dissolved,  had  not 
all  the  parties  waived  the  proof  of  such  notice  by  their  vol- 
untary appearance.  The  provision  of  the  statute  being 
designed  for  the  benefit  of  defendants,  the  proof  of  the  notice 
required  by  the  statute  may  be  waived  either  before  or  after 
injunction  issued;  and  regular  reasonable  notice  will  be 
presumed  after  an  appearance. 

This  defendant,  George  D.  Hill,  by  his  solicitors.  Miles  and 
Wilson,  entered  his  appearance  on  the  29th  of  July,  1646; 
and  the  other  defendants,  Henry  D.  Bennett  and  George  N. 
Gilbert,  likewise  voluntarily  entered  their  appearance,  by 
O.  Hawkins,  their  solicitor,  on  the  14th  day  of  July,  1846. 
On  the  81st  of  August  following,  this  defendant.  Hill,  filed 
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his  first  separate  answer  to  the  bill  of  complaint,  and  on  the 
20th  of  October,  1846,  his  second  separate  answer.  The 
other  defendants  never  have  answered. 

These  several  acts  upon  the  part  of  the  defendant  Hill, 
and  the  appearance  of  the  other  defendants,  supply  the  want 
of  proof  of  the  reasonable  notice  required  by  the  statute  for 
the  protection  of  the  rights  of  defendants. 

But  the  defendant  Hill,  in  order  to  sustain  this  motion,  fur- 
ther relies  upon  the  equities  exhibited  in  his  answer,  which 
chiefly  sets  forth  an  assignment  to  him,  by  Henry  D.  Ben- 
nett, on  the  19th  day  of  January,  1846,  of  all  the  goods, 
chattels,  book  accounts,  claims  and  demands,  and  personal 
estate  of  every  kind,  of  the  late  firm  of  Bennett  &  Ford, 
then  (by  the  previous  dissolution  of  the  said  firm)  the  proper- 
ty of  the  said  Bennett,  for  the  purpose  expressed  in  the  trans- 
fer to  him,  and  including  therein  a  note  of  the  defendant, 
George  W.  Gilbert,  for  $3126,  with  interest  from  the  15th  of 
January,  1846. 

This  assignment  to  Hill  is  on  certain  conditions,  and  for 
certain  uses  and  purposes,  and  upon  certain  trusts  therein 
expressed. 

The  assignor  first  provides  for  the  payment  of  certain  do- 
mestic creditors,  in  the  order  in  which  they  are  named  in  the 
first  class,  absolutely,  and  to  the  whole  amount  of  their  re- 
spective claims.  And  after  the  full  payment  of  these  credit- 
ors, provision  is  then  made  for  the  pro  rata  distribution, 
among  the  foreign  creditors  of  the  firm  of  B.  &  F.,  from  the 
residue  of  the  fund  assigned ;  providing  and  expressly  de- 
claring, that  the  assignee  or  trustee  ''  shall  first  appropriate 
all  the  proceeds  of  the  trust  to  the  payment,  in  the  order 
previously  prescribed  and  set  forth,  of  all  the  creditors 
therein  provided  for,  who  shall  not,  at  the  time  of  making 
any  payment  or  dividend,  have  made,  by  themselves  or  at- 
torneys, any  costs  or  expenses  upon  their  claims ;  and  that 
the  claim  or  claims  of  any  creditor  or  creditors  of  the  said 
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firm,  who  shall,  at  the  time  of  making  any  payment  or  divi- 
dend, have  made  or  occasioned  any  cost  or  expense  upon 
their  claims,  by  any  resort  to  any  proceeding  having  a  ten- 
dency to  interfere  in  any  manner  with,  or  prevent  or  obstruct 
the  easy  and  economical  execution  of  the  trust,  shall  be 
postponed,  and  no  payment  whatever  thereafter  be  made 
thereupon,  until  all  the  other  creditors  shall  have  been  paid 
in  full ;  after  which,  the  remaining  proceeds  shall  be  first  ap- 
plied towards  the  payment,  pro  rata,  of  all  such  claims  upon 
which  costs  have  been  made,  in  proportion  to  the  present 
amount  of  said  claims,  exclusive  of  costs,  so  far  as  the  same 
may  be  sufficient  or  necessary  to  satisfy  such  claims. 

The  answers  disclose  the  material  facts  of  the  case. 

On  the  first  day  of  January,  1846,  the  firm  of  Bennett  & 
Ford,  being  largely  indebted  to  certain  New  York  merchants, 
for  merchandise^  purchased  during  the  previous  summer  and 
fall,  and  also  indebted  to  certain  persons  residing  in  their 
vicinage,  dissolved  their  co-partnership ;  Ford,  the  retiring 
partner,  on  the  same  day,  assigning  and  selling  to  Bennett 
all  his  interest  in  the  stock  of  goods,  books  of  account,  &c., 
the  property  of  the  said  co-partnership,  "  for  the  purpose  of 
paying  off"  the  creditors  of  the  said  firm,  and  closing  the 
concern.  On  the  15th  of  the  same  month,  the  said  Bennett 
sold  and  delivered  to  George  W.  Gilbert  the  stock  of  mer- 
chandise in  the  store  lately  owned  by  the  said  co-partners, 
for  the  sum  of  $3125,  and  took  his  note  of  the  same  date  for 
that  sum,  payable  in  one  year.  On  the  19th  of  January, 
but  a  few  days  after  the  dissolution  of  the  partnership,  and 
the  sale  to  Gilbert  (all  within  three  weeks),  Bennett  makes 
the  assignment  to  the  defendant  Hill,  as  set  forth  in  his  an* 
swer,  with  the  preferences,  and  limitations,  and  trusts,  there- 
in contained. 

No  period  is  fixed  in  the  assignment,  when  the  trust  is  to 
be  closed.  It  comprehends  the  co-partnership  estate  of  the 
firm  of  B.  &  F.,  viz.,  "the  claims,  demands,  and  personal 
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estate  of  every  kind,  which  recently  were  the  property  of 
said  co-partners,  and  then  the  property  of  said  Bennett." 

The  assignor  Bennett,  divides  the  creditors  of  Bennett  & 
Ford  into  two  classes,  and  designates  a  preference  for  the 
first  class  in  payment. 

Annexed  to  the  assignment,  and  forming  a  part  of  the 
same,  is  the  schedule  of  property  assigned,  estimated  by  the 
assignor  at  $4749  19,  inclusive  of  Gilbert's  note  for  $3125, 
given  expressly  for  the  stock  of  goods,  which  had  been, ''  du- 
ring the  previous  summer  and  fall,"  purchased  on  credit 
by  B.  &  F.,  from  the  foreign  creditors,  composing  the  second 
class. 

The  first  class  of  creditors  are  those  who  reside  in  Ann 
Arbor  and  its  vicinity,  and  are  directed  to  be  paid  first,  the 
fall  amount  of  their  claims,  in  the  order  in  which  they  are 
named.  Their  claims  are  stated  at  $849  19 ;  which  amount, 
with  the  claims  of  the  other  creditors,  not  enumerated  by 
name,  but  designated  generally,  as  "  residing  in  the  neigh- 
boring towns,"  together  with  the  expenses  of  the  trust,  will, 
at  a  reasonable  estimate,  bring  the  first  payment  to  at  least 
$1200;  leaving,  for  prorata  distribution  among  the  second 
class  of  creditors,  (chiefly — ^yea,  with  one  exception — mer- 
chants residing  in  the  city  of  New  York,  who  had, "  the  previ- 
ous summer  and  fsdl,"  famished  the  firm  of  B.  &  F.  with 
their  stock  of  goods,  on  credit,)  the  sum  of  $3549  19. 

The  amount  stated  to  be  due,  in  schedule  3,  to  these  for- 
eign creditors,  is  $6205  84 ;  to  meet  which,  the  above  bal- 
ance of  $3549  19,  (if  it  ever  could  reach  even  that  amount,) 
was  designed  for  pro  rata  distribution ;  but,  with  the  express 
provision,  by  the  assignor,  Bennett,  that  if  any  of  this  last 
list  of  creditors  should  commence,  or  have  commenced,  any 
legal  proceedings  for  the  recovery  of  their  claims,  such  cred- 
itors should  be  postponed  from  any  payment  out  of  the  trust 
fund,  until  all  the  other  creditors,  domestic  and  foreign, 
should  have  been  paid  in  full;  which,  from  the  character  of 
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the  asflignment,  and  the  amount  appropriated  for  distribu- 
tion, would  of  course  be  forever ;  or,  in  other  language, 
such  of  the  creditors  who  might  bring  suit,  unless  they  all 
did  so  in  second  class,  are  excluded  from  the  fund. 

This  assignment  is,  on  its  face,  in  law,  fraudulent  and 
void,  as  against  the  statute  of  frauds,  being  made  with  intent 
to  delay,  hinder  or  defraud  creditors  of  their  just  and  legal 
actions.     Because, — 

1st.  By  the  transfer  of  his  interest  in  the  store,  by  Ford,  to 
Bennett,  it  is  expressly  declared  for  the  purpose  ^'  of  paying 
off"  the  creditors  of  B.  &  F.,  without  designating  any  pre- 
ference between  such  creditor?.  By  this  transfer  and  assign- 
ment, Bennett  became  the  trustee  of  all  the  creditors  of  B. 
&  F.,  and  had  no  authority  to  create  another  trust  in  the 
same  effects,  contrary  to  the  provisions  of  the  first  trust,  and 
therein  prefer  in  payment  one  class  of  creditors  to  another 
class.  Bennett  was  bound,  in  closing  the  concern  of  B.  &  F., 
according  to  the  trust  conferred  upon  him  by  his  retiring 
partner, "  to  pay  off  the  creditors,"  without  discrimination 
or  preference ;  which,  if  the  funds  were  insufficient  to  pay 
all,  would  of  course  demand  a  pro  rata  distribution  amongst 
all.  He  had  no  right  to  prefer  any  of  the  creditors  of  B.  & 
F.,  because,  however  B.  &  F.  might  have  originally  preferred 
one  class  of  their  creditors  to  another,  yet,  the  terms  of  the 
dissolution,  as  set  forth,  and  the  original  transfer  to  Bennett, 
by  Ford,  of  the  effects  of  B.  &  F.,  conferred  no  such  power 
upon  Bennett. 

The  previous  summer  and  fall,  this  firm  (by  the  defend- 
ant's own  showing)  obtained  credit  for  merchandise  in  New 
York,  for  better  than  $8000.  They  pass  out  of  their  hands, 
in  the  short  time  of  a  few  months,  on  or  before  the  15th  of 
January  following,  better  than  $5000  of  this  property,  and 
then  assign  the  remainder,  by  the  act  of  Bennett  alone,  to  a 
trustee  of  Bennett — not  to  pay  all  the  creditors  a  fair  pro- 
portion   of  their  respective   claims,  so  recently  incurred 
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to  the  foreign  creditors,  but  absolutely  devoting  the  means 
of  these  very  foreign  creditors — first,  to  pay  other  cred- 
itors residing  on  the  spot,  and  then,  to  distribute  among 
these  foreign  creditors  the  remnant,  under  the  threatened 
penalty  of  losing  all,  should  they  seek  a  lawful  remedy  to 
recover  a  part  of  their  own.  The  retiring  partner  conferred 
no  such  authority  upon  Bennett;  and  under  the  sale  and 
transfer  to  Bennett,  for  the  purposes  indicated,  he  was 
clearly  the  trustee  of  all  the  creditors  of  B.  &  F.,  without  the 
power  of  discrimination,  and  could  not  subsequently  violate 
the  original  agreement  with  Ford. 

2d.  The  creditors  of  B.  &  F.  had  a  just  right  to  legal 
process,  at  law  or  in  equity,  in  order  to  reach  either  the 
effects  of  the  co-partnership,  or,  the  individual  effects  of 
either  of  the  partners.  The  provisional  stipulation  in  the 
assignment  of  Bennet  to  Hill,  coercing  the  creditors  to  **  de- 
lay their  lawful  suits"  against  the  firm  of  B.  &  F.,  and  so 
jeopard  their  claims,  is  therefore  invalid,  and  a  fraud  upon 
the  creditors.  It  *'  hinders"  such  lawful  process ;  and,  from 
the  character  of  the  assignment,  and  the  powers  conferred 
upon  the  assignee,  as  to  time,  would  so  tend  to  delay,  as  to 
carry  beyond  the  statute  of  limitations  such  claims  and  de- 
mands. Partners  contemplating  bankruptcy  could  thus 
evade  the  salutary  restraint  of  the  statute  of  frauds,  might 
make  individual  investments  out  of  the  partnership  funds 
and  partnership  credit,  and  thus  compel  creditors  to  avoid 
and  delay  suit,  until  it  would  be  too  late  by  legal  process  to 
search  out  such  hidden  investments. 

The  stipulation  in  the  assignment  to  Hill,  postponing 
those  creditors  who  bring  suit,  until  all  the  rest  are  paid, 
thus  "  hinders  and  delays"  them,  and  is  calculated  to  defraud 
them  "  of  their  lawful  suit,"  as  against  the  firm  of  B.  &  F., 
to  reach  the  partnership  efiTects,  and  also  the  individual 
effects  of  each  of  the  partners.  To  reach  either  Ford's  es- 
tate, or  Bennet's  estate,  as  the  debt  was  joint,  the  judgment 
must  be  against  both,  and  the  prohibition  to  sue  is  general^ 
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as  to  the  firm  of  B.  &  F.  The  stipolatlon  is  two-fold.  Ist. 
Prohibiting  payment  to  any  litigant  creditor,  until  all  the 
others  are  fully  paid ;  and,  2dly.  In  paying  them,  if  ever, — 
confirming  such  payment  to  the  **  present"  existing  claim, 
exclusive  of  costs.  By  this,  the  debtor  defines  who  shall  be 
considered  as  his  creditor,  and  closes  all  objection  on  the 
part  of  any  one,  as  to  the  amount  of  the  claim ;  for,  should 
the  matter  be  contested  by  any  creditor  enumerated  in  the 
schedules,  or  not,  the  sole  arbitor  is  the  debtor  himself;  for, 
if  the  disputant  resorts  to  his  "  lawful  suit"  to  ascertain  his 
right,  his  whole  claim  is  perilled,  and  by  the  amount  of  the 
fund  appropriated,  excluded  from  payment.  This  certainly 
tends  ^*  to  hinder,  and  delay,  and  defraud." 

The  statute  of  this  State,  following  the  provisions  of  13th 
Elizabeth  c.  5,  declares  every  assigment  or  conveyance  made 
with  intent  to  hinder,  delay  or  defraud  creditors  or  other 
persons  of  their  lawful  suits,  damages,  forfeitures,  or  de- 
mands, as  against  the  persons  so  hindered,  delayed,  or  de- 
frauded, shall  be  void. 

As  exhibited  in  the  bill,  the  complainants  recovjered 
judgment  in  in  the  Court  of  U.  S.  for  this  District,  at  the 
last  June  Term,  against  B.dcF.,  for  $1020  77,  and  $41  92 
costs.  They  are  placed  in  the  3d  list,  seventh  in  order,  at 
$903  25.  Having  brought  suit,  then,  the  terms  and  provi- 
sions of  the  trast,  postpones  the  complainants  from  any  par- 
ticipation in  the  fund  assigned,  until  every  other  creditor, 
domestic  and  foreign,  who  has  not  sued,  is  fully  paid.  This 
cannot  be  sanctioned.  Nor  can  its  features  be  well  assimi- 
lated to  those  cases  of  assignments  by  debtors  in  failing  cir- 
cumstances, in  which  [after  surrendering  all  their  property 
for  the  benefit  of  all  their  creditors,  placing  them  all  upon 
one  common  footing,  without  predilection  or  prejudice  to 
any  one  creditor]  they  require  the  execution  of  a  release  by 
their  creditors  in  their  favor,  and  excluding  those  who  do  not 
execute  such  release  from  any  participation  in  the  trust 
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fund.  In  8uch  cases,  the  clause  stipulating  a  release,  is  not 
a  condition  imposed  upon  the  estate,  but  a  mere  designation 
of  preference  of  those  creditors  who  are  to  e^joy  it,  and  for 
whom  the  trust  is  created.  A  debtor  may  prefer  one  class 
of  creditors  to  another,  and  such  a  measure  would  be  neither 
illegal  nor  immoral,  ja^  se :  for,  as  is  observed  by  Chief  Jus- 
tice Marshal  in  Brashear  y.  West  and  others^  '^  the  right  to 
make  such  an  assignment  results  from  the  absolute  owner- 
ship which  every  man  claims  over  that  which  is  his  own." 
Whether  creditors  would  come  in  under  such  a  clause  of  re- 
lease depends  upon  themselves,  and  not  upon  the  debtor  cre- 
ating the  trust.  But,  in  the  case  under  consideration,  the 
trusts  of  the  deed  are,  that  the  trustee  should  convert  the  as- 
signed effects  into  money,  or,  that  which  would  answer  the 
creditors  as  money, — ^pay  in  full  the  1st  class  of  creditors 
designated,  and  distribute  the  residue  pro  rata  among  the 
2d  class  of  creditors,  postponing  such  creditors  who  should 
bring  their  lawful  suits,  for  the  recovery  of  their  claims, 
until  all  those  in  the  Ist  and  2d  class,  who  had  refrained 
from  suit,  were  fully  paid  the  whole  amount  of  their  claims. 
The  2d  class,  with  or  without  suit,  are  postponed  for  an  in- 
definite period,  contingent  on  the  full  payment  of  the  Ist 
class ;  an  event  altogether  uncertain,  thereby  '<  sheltering 
from  the  claims  of  creditors"  the  estate  of  the  debtor,  in  the 
language  of  Mr.  Justice  Washington,  in  Pierpont  Sf  Lord  v. 
Graham^  and  ^'  in  the  meantime  the  estate  to  be  enjoyed  by 
a  mere  volunteer,  not  the  choice  of  the  creditors."  This  is 
providing  '^  for  a  future  preference,"  contingent  upon  a  future 
event,  not  under  the  control  of  the  debtor  or  the  trustee, 
namely,  the  solvency  at  the  end  of  one  year,  of  one  of  the 
principal  debtors  of  the  estate,  whose  indebtedness  com- 
poses the  chief  portion  of  the  assets,  out  of  which  the  credi- 
tors of  6.  &  F.,  are  to  be  paid.  By  such  a  provision  thus 
controlling  the  trust,  the  debtor,  in  fact,  coerces  his  creditors 
to  refrain  and  desist  from  their  legal  right  to  bring  suit  for 
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the  recovery  of  their  claims  against  him ;  and  what  other 
intent  could  the  debtor  entertain,  in  thus  contingently  post- 
poning one  set  of  creditors  to  another,  (and,  in  fact,  exclud- 
ing them)  than  "  to  hinder  and  delay  them  in  their  lawful 
suitd."     He  who  is  but  a  trustee  of  their  property,  virtually 
declares  by  such  a  provision,  that  they  shall  not  have  the 
remnant  of  their  own,  unless  they  shall  refrain  and  delay 
from  suit.     The  debtor  thus  enacts  a  law  for  his  creditors, 
and  withdraws  his  effects  from  their  executions  and  the  reach 
of  the  common  law,  in  order  to  compel  his  creditors,  under 
the  apprehension  of  losing  all  their  claims,  to  comply  with 
a  law  of  his  own  enactment.    Without  such  a  provision  con- 
trolling the  trust,  any  creditor  suing  subsequent  to  the  as- 
signment, would  only  be  entitled  to  a  rateable  proportion  of 
his  claim  existing  at  the  date  of  the  assignment,  indepen- 
dent of  costs  of  suit,  such  costs  forming  no  part  of  the  claims 
provided  for ;  and,  as  to  suits  instituted  prior  to  the  assign- 
ment, such  a  provision  would  clearly  be  invalid,  as  calcula- 
ted and  designed  expressly  to  hinder  and  delay, — for,  if 
valid,  such  suits  must  at  once  be  discontinued,  and  costs 
paid,  in  order  to  entitle  the  creditor  to  distribution.     What 
other  design,  therefore,  could  prompt  the  debtor,  in  thus 
clogging  the  trust,  than  reserving  an  ultimate  benefit  to 
himself  in  the  prevention  of  suits  by  his  creditors  ?      And 
what  other  intention  can  be  gathered,  than  that  of  *^  hinder- 
ing them"  in  the  prosecution  of  their  claims  ?    No  such  pro- 
vision was  necessary  to  protect  the  fund  from  being  wasted 
in  litigation,  and  a  debtor  overwhelmed  with  debt,  and  with 
effects  remaining  confessedly  insufficient  to  meet  more  than 
one  third  of  his  engagements,  professedly  assigning  all  for 
the  benefit  of  his  creditors,  but  also  expressly  excluding  all 
who  bring  suit  or  have  brought  suit,  from  any  benefit  in  the 
trust,  can  have  no  other  object  in  view,  than  to  defraud  some 
one  or  more  of  his  creditors,  who  have  either  already  brought, 
or,  to  his  knowledge,  have  contemplated  bringing  suit. 
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Such  an  assignment,  by  thus  confining  the  distribution  of 
the  proceeds  of  the  trust,  to  such  of  the  creditors  as  should 
refrain  from  their  lawful  suits,  in  order  to  reach  either  part- 
nership or  individual  effects,  and  making  the  payment  of 
one  cla6B  depend  upon  a  contingency  in  future,  uncertain  as 
to  occurrence  and  as  to  time,  is  a  species  of  unfair  coercion, 
prescribing  unreasonable  and  illegal  terms,  upon  creditors, 
thereby  delaying  and  hindering  them  in  their  lawful  suits, 
and,  therefore,  fraudulent  and  void  as  to  such  creditors. 

In  Brashear  v.  West  and  others^  which  was  a  case,  where 
the  indenture  contained  a  clause  of  release  as  a  provision 
entitling  creditors  to  come  in,  Mr.  Chief  Justice  Marshall  re- 
marks as  follows  : 

"  If  this  release  were  voluntary,  it  would  be  unexceptiona- 
ble. But  it  is  induced  by  the  necessity  arising  from  the  cer- 
tainty of  being  postponed  to  all  those  creditors  who  shall 
accept  the  terms  by  giving  the  release.  It  is  not  therefore 
voluntary."  .  .  .  ."  The  objection  is  certainly  powerful,  that 

its  tendency  is  to  delay  creditors." "  The  weight  of 

this  argument  is  felt." "  We  are  far  from  being 

satisfied,  that,  upon  general  principles,  such  a  deed  ought  to 
be  sustained." 

If  an  involuntary  release,  or,  rather  a  compulsory  release 
be  exceptionable,  and  tends  to  delay  and  hinder  creditors  of 
their  lawful  suits,  much  more  exceptionable,  certainly,  is  a 
provision  absolutely  prohibiting  suit,  under  the  peril  of 
losing  the  whole  claim.  If  the  one  tends  to  delay,  surely  the 
other  does.  In  the  one  case,  within  a  specified  period,  a  re- 
lease must  be  executed  ;  in  the  other,  the  last  must  wait  the 
uncertain  contingency  of  the  payment  of  the  first  in  full, 
and  if  suit  be  brought,  and  that  fact  is  made  apparent  to  the 
trustee  at  the  time  of  a  declaration  of  a  dividend  out  of  the 
remnant  of  the  trust  funds,  the  litigant  creditor  is  further 
postponed  until  all  the  non-litigants  are  fully  paid.  If  the 
objection  be  of  "  intrinsic  weight"  in  the  one  case,  it  loses  no 
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force  vvhen  applied  to  the  other.  In  the  one  case,  there  is 
a  present  preference,  and,  in  the  other,  in  the  language  of 
Senator  Tracy,  in  Grove  &  Wakeman,  "  there  is  a  prefer- 
ence on  a  future  contingency .*'  In  this  case  of  Brashear  & 
West,  the  venerated  and  beloved  Chief  Justice  expressly 
places  the  decision  of  the  Supreme  Court  of  the  United  States 
on  the  ground,  that  the  court  follows  the  construction  of  a 
local  law  of  the  State  of  Pennsylvania,  and  that  the  con- 
struction which  the  courts  of  that  State  had  put  on  their  own 
statute  of  frauds,  must  be  received  in  the  courts  of  the  United 
States.  The  argument  and  expressed  opinion  of  the  Chief 
Justice  on  the  point  considered,  is  adverse  to  the  decision 
pronounced. 

The  statute  of  Michigan  has  as  yet  received  no  judicial 
construction  in  this  State,  the  case  of  Fox  and  Clarke  not 
applying  to  the  point  raised  in  this  case,  so  that  the  question 
here  is  entirely  new. 

In  Halsey  and  Whitney,  which  was  also  a  case  where  the 
debtor  stipulated  for  release,  the  learned  Justice  Story  ob- 
serves : 

*^  The  question  never  can  be  whether  a  remedy  exists  for 
the  creditors,  but,  whether  the  debtor  has  not  endeavored 
fraudulently  to  delay  or  defeat  them.  Where  the  debtor 
stipulates  for  a  release,  he  surrenders  nothing  except  upon 
his  own  terms.  He  attempts  to  coerce  his  creditors,  by  with- 
holding from  them  all  his  property,  unless  they  are  willing  to 
take  what  he  pleases  to  give.  This  is  certainly  a  delay,  and 
if  the  assignment  be  valid,  to  some  extent  a  defeating  of 
their  rights.  Has  it  not  a  tendency  to  obstruct  the  common 
rights  of  the  creditors  ?  The  question  is,  whether  the  intent 
apparent  upon  the  deed  itself,  be  not  to  coerce  them  to  a  set- 
tlement, by  embarrassing  or  delaying  their  remedy.  Such 
an  intent  is  of  itself  illegal." 

And  afler  reciting  and  commenting  on  several  decisions 
in  Massachusetts,  Pennsylvania,  and  New  York,  this  pro- 
found jurist  and  honest  judge  further  observes : 
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"  The  w^eight  of  authority  is  then  in  favor  of  the  stipula- 
tion of  release,"  and,  "  I  am  free  to  say  that,  if  the  question 
were  entirely  new,  and  many  estates  had  not  passed  upon 
the  faith  of  such  assignment,  the  strong  inclination  of  my 
mind  would  be  against  the  validity  of  them.  As  it  is,  I  yield 
without  reluctance,  to  what  seems  the  tone  of  authority  in 
favor  of  them." 

In  this  State,  as  has  been  already  observed,  the  question 
is  still  open,  both  as  regards  an  assignment  containing  a 
provision  postponing  the  litigant  creditor  to  others,  aiid  the 
validity  of  such  a  stipulation  of  release ;  the  objection  allu* 
ded  to  by  Justice  Story  does  not  exist  here,  and  his  reasoning, 
therefore,  in  favor  of  sustaining  the  clause  of  release,  in- 
stead of  supporting  the  peculiar  trust  in  this  case,  is  con- 
clusive against  validity.  What  is  the  intent  apparent  upon 
the  deed  itself?  Isit  not  to  coerce  the  creditors  to  a  settle- 
ment on  the  debtor's  own  terms,  by  embarrassing  and  de- 
laying their  remedy  ?  In  the  simple  interpretation  of  the 
language  employed  in  the  trust,  is  it  any  more  or  less  than 
this  :  a  surrender  of  all  the  property  of  the  co-partnership, 
for  the  ostensible  benefit  of  all  the  creditors,  but,  at  the  same 
time  locking  it  up,  from  all  such  as  shall  bring  suit,  and  with- 
out suit  making  the  partial  payment  of  the  great  body  of  the 
creditors  dependent  upon  a  distant  and  an  uncertain  contin- 
gency. Is  not  this  exacting  a  stipulation  in  favor  of  himself  and 
his  co-partner,  protecting  their  future  acquisitions  from  future 
suits,  by  shielding  them  until  the  lapse  of  time  would  bar 
the  claims  of  their  creditors?  Does  not  such  a  provision,  if 
held  valid,  defeat  their  rights,  unless  they  are  willing  to  take 
what  the  debtor  pleases — await  the  contingency  of  the  trust, 
and  delay  and  refrain  from  bringing  suit? 

In  Austin  v.  Bell,  the  Supreme  Court  of  New  York  held  : 
"  That  a  deed  which  does  not  fairly  devote  all  the  property, 
but  reserves  a  favor  to  the  assigning  debtor,  unless  the  cred- 
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itors  shall  assent  to  his  terms,  is  void,  as  against  the  statute 
of  frauds." 

It  is  not,  it  would  seem,  the  reservation  of  a  portion  to 
himself,  that  alone  constitutes  the  fraud,  although  it  consti- 
tutes a  prominent  badge  of  fraud ;  but,  the  prescription  of 
the  terms  by  the  creditor,  showing  the  intent  to  hinder  and 
delay.  But  in  this  case.  Judge  Spencer  approbates  the  de- 
cision of  Hyslop  and  Clark,  which  was  an  assignment  of  all 
the  property,  without  such  reservation,  but  with  a  stipulation 
of  release ;  and  in  Searing  v.  Brinkerhoofy  Chancellor  Kent 
held  :  '^  That  such  an  assignment  with  such  a  stipulation  of 
release  was,  on  that  account,  fraudulent  and  void.'* 

If  a  stipulation  reserving  a  portion  of  the  estate  to  himself 
is  a  badge  of  fraud,  as  connected  with  the  prescription  of 
terms  upon  the  creditors,  compelling  their  assent,  certainly  a 
stipulation  which  protects  his  future  acquisitions  from  suit, 
is  obnoxious  to  a  like  objection.  In  the  one  case,  he  locks 
up  a  portion  of  what  he  now  has.  In  the  other,  he  locks  up 
all  that  he  may  ever  acquire,  from  the  just  demands  of  his 
creditors. 

In  the  case  of  Grover  v.  Wakemany  Judge  Sutherland,  in  a 
very  elaborate,  learned,  and  conclusive  opinion,  in  which  he 
reviews  all  the  preceding  cases  in  New  York,  Pennsylvania, 
and  Massachusetts,  pronounces  the  decision  of  the  Court  of 
Errors  of  New  York,  that  such  assignments,  containing  a 
provision  of  release  by  creditors,  in  order  to  entitle  them  to 
share  in  the  assigned  property,  are  void.  Mr.  Justice  Suth- 
erland's opinion  is  rightly  considered  the  opinion  of  the 
court,  as  the  resolution  declaring  the  assignment  void,  incor- 
porating the  decision  of,  and  adopted  by  the  court,  was  pro- 
posed by  him,  after  solemn  consideration,  and  his  views  sus- 
tained by  Judges  Nelson  and  Savage,  who,  with  him,  then 
composed  the  Supreme  Court  of  New  York,  as  also  by 
Senator  Tracy,  in  a  most  lucid  exposition  of  the  whole  doc- 
trine. 
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In  the  case  of  Ingraham  v.  Whedery  the  Supreme  Court  of 
Connecticut  pronounced  such  a  stipulation  fraudulent  and 
void,  mainly  on  the  principle  that  it  confined  the  distribu- 
tion of  the  property  to  the  releasing  creditors.  The  same 
principle  was  also  decided  in  Ohio. 

From  a  review  of  all  these  cases,  and  the  careful  conside- 
ration of  the  character  and  object  of  the  assignment  of  fien- 
nett,  of  the  effects  of  Bennett  &  Ford,  to  the  defendant  Hill, 
exhibited  in  his  answer  of  the  20th  October,  1846, 1  cannot 
arrive  at  any  other  conclusion,  but  that  the  assignment  was 
made  with  the  intent  to  hinder,  and  delay,  and  defraud 
creditors  of  their  lawful  suits,  and  especially  Marsh  &  Comp- 
ton,  the  complainants,  and  is  therefore  void. 

Motion  refused. 


Rathbone  &  Co.  V.  Orr  &l  Hollister. 

An  inyentor  may  seU  bis  inyention  before  be  obtains  a  patent. 

And  after  tbe  patent  bas  been  obtained,  tbe  contract  will  secure  to  tbe  as- 
signee the  extent  of  bis  rigbt; 

A  declaration  vbicb  states  a  rigbt,  thus  acquired,  after  tbe  issuing  of  the 
patent,  against  an  assignor,  is  not  demurrable. 

Mr.  Tabor  and  Mr.  Jamakin  for  the  plaintiff. 
Mr.  Jay  for  defendant. 

oponoN  or  the  court. 

This  action  charges  the  defendants  with  an  infringement 
of  their  patent  for  a  stove.  In  the  declaration,  it  is  averred 
that  the  inventor  did,  before  issuing  of  the  letters  patent,. 
&c.,  assign  his  right,  title  and  interest  in  the  said  inven- 
tion, or  design,  to  the  said  plaintiffs,  in  the  name  and  style  of 
Rathbone  &  Co.;  as  by  the  assignment,  reference  being 


132  MICHIGAN. 


Rathbone  A  Co.  v.  Orr  A  HoUister. 


thereto  had  in  said  letters  patent,  will  more  fully  appear, 
which  assignment  is  duly  executed  and  recorded  in  the  patent 
office. 

The  defendant  demurred  to  the  declaration,  because  the 
assignment  is  not  alleged  to  have  been  made  after  the  ap- 
plication for  the  patent. 

An  invention  of  a  machine  may  as  well  be  sold  before  as 
after  the  application  for  a  patent.  The  thing  invented  is  the 
property  of  the  inventor,  as  much  so  as  the  manuscript  of  an 
author.  Either  may  be  assigned.  This  is  recognised  in  a 
late  statute,  3  March,  1839,  sec.  7.  "Where  a  purchase  of  the 
thing  invented  has  been  made  prior  to  the  application  for  a 
patent,  he  shall  be  held  to  possess  the  right  to  use,  and  vend 
to  others  to  be  used,  the  specific  machine,"  &c.  And  this,  it 
is  declared,  shall  not  be  held  to  invalidate  the  patent.  This 
gives  the  right,  not  only  to  use  the  specific  machine,  but  to 
sell  to  others,  to  be  used ;  which  gives  him  an  interest,  it 
would  seem,  equal  to  that  of  the  patentee. 

The  law  requires  the  application  for  the  patent  to  be  made 
by  the  inventor ;  and  it  should  be  issued  in  his  name.  This 
must,  necessarily,  be  a  part  of  the  contract,  and  no  ob- 
jection is  perceived  to  it.  The  discoverer  sells  his  right,  and 
obligates  himself  to  obtain  the  patent.  The  right  is  in  the 
inventor  as  exclusively  before  the  patent  as  after  it;  but  he 
must  do  no  act  to  abandon  it  to  the  public.  He  is  not  pro- 
tected against  another  inventor  of  a  similar  instrument  or 
machine,  at  a  subsequent  period,  nor  if  any  one  should  pi- 
rate the  thing.  A  patent  covers  these,  and  enables  the 
patentee  to  sell  his  invention  publicly,  under  its  protection. 

It  is  a  mistake  to  suppose  there  can  be  no  right  of  proper- 
ty, until  application  is  made  for  a  patent.  There  is  no  right 
which  will  give  the  inventor  an  action  for  an  infringement  of 
the  invention;  but  the  invention,  if  valuable,  is  property 
which  may  be  sold  in  the  market,  the  inventor  undertaking 
to  procure  a  patent. 
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In  many  cases,  the  inventor  is  too  poor  to  incur  the  ex- 
pense of  a  patent;  and  to  enable  him  to  meet  this  expense, 
one  half,  or  one  fourth  of  the  right  has  been  sold  to  an  indi- 
vidual Yfho  makes  the  necessary  advances.  Such  a  contract 
is  valid.  Whether  the  machine  is  perfected  or  not  at  the  time 
of  the  sale,  if  the  inventor  agrees  to  make  it  perfect,  and 
procure  a  patent,  is  immaterial. 

The  demurrer  to  the  second  count  in  the  declaration  ia 
overruled. 


Uncted  States  v.  Johx  R.  Williams. 

It  is  not  usury,  where  the  writings  are  not  executed  at  the  time  of  the  con- 
tract, to  charge  interest  from  that  date. 

An  unliquidated  demand  cannot  be  offset  against  the  government,  or  be. 
tween  indiyiduals. 

The  action  of  Congress,  in  the  allowance  of  damages,  is  conclusive  on  the 
judiciary. 

It  cannot  revise  the  facts  on  which  Congress  acted. 

The  statute  of  limitations  does  not  run  against  the  government,  nor  is  it 
chargeable  with  delays,  so  as  to  raise  a  presumption  of  payment. 

Mr.  Norvelly  District  Attorney,  for  the  United  States. 
Mr.  Backus  for  defendant. 

OPDaON  OF  THE  COURT. 

This  is  a  bill  in  equity,  to  foreclose  a  mortgage.  On  the 
27th  of  June,  1S12,  the  defendant  executed  four  several 
bonds,  each  for  eight  hundred  dollars,  one  bond  payable  an- 
nually, with  interest.  These  bonds  were  given  in  payment 
of  a  tract  of  land,  267  23-100  acres,  in  Spring  Wells,  se- 
cured by  a  mortgage  on  the  premises. 

The  defendant,  in  his  answer,  admits  the  purchase  and 
the  mortgage,  but  alleges  that  the  premises  purchased,  were, 
in  the  fall  of  1813,  occupied  and  used  by  the  troops  of  the 
United  States,  and  that  they  destroyed  the  houses,  barns^ 
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oQt-hoofieB,  fences  and  orchards  on  said  premises,  and  that 
these  constituted  the  chief  value  of  the  premises. 

To  this  answer,  the  complainants  replied,  that  Congress 
has  investigated  the  alleged  damages  done  by  the  troops,  on 
the  farm,  and  that,  by  an  act  in  1846,  an  allowance  was 
made,  which  was  deemed  ample  for  the  injury  done  to  the 
farm,  amounting  to  the  sum  of  two  thousand  dollars,  with 
interest  from  the  time  the  injury  was  done.  That  this  act 
was  passed  upon  a  full  investigation  of  the  facts,  as  proved 
by  the  defendant.  From  the  time  of  the  purchase,  the  de- 
fendant has  been  in  possession  of  the  premises,  enjoying  the 
rents  and  profits. 

At  various  times,  different  acts  of  Congress  were  passed, 
to  provide  for  the  payment  of  damages  done  to  private 
property  by  the  troops  of  the  United  States ;  and  a  com- 
missioner was  appointed  to  take  evidence,  and  report  to 
the  commissioner  of  claims,  who  was  authorised  to  act  on 
such  claims.  Under  these  laws,  it  appears  that  evidence 
was  taken  in  the  case  now  before  us,  with  the  view  of  making 
compensation  to  the  defendant.  But  it  does  not  appear  that 
there  was  decisjve  action  taken  on  the  claim  of  the  defend- 
ant. And  it  was  not  until  after  the  commencement  of  this 
suit,  when  a  continuance  of  the  cause -was  procured,  to  ena- 
ble the  defendant  to  apply  to,  Congress  for  the  adjustment 
of  his  claim,  that  the  act  of  1646  was  passed. 

The  defendant  attempts  to  set  up,  as  an  ojQTset,  the  incom- 
plete procedure  of  the  commissioner,  by  which  the  amount 
of  damage  done  appears  to  be  larger  than  the  allowance 
afterwards  made  by  Congress. 

The  action  of  Congress  is  conclusive  on  the  subject.  No 
imperfect  procedure,  by  the  officers  of  the  government,  can 
modify  or  afiect  that  allowance.  Without  such  action,  the 
claim  was  unliquidated,  and  could  not  be  admitted  as  an  off- 
set in  a  suit  by  the  government,  or  between  individuals.  If 
the  act  of  1846  has  not  done  full  justice  to  the  defendant, 
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his  only  remedy  is  by  another  application  to  Congress  for 
a  higher  compensation.  The  judicial  power  cannot  revise 
the  action  of  Congress  in  this  respect. 

The  answer  sets  up  that  the  bonds  given  were  usurious. 
It  seems,  the  sale  was  made  before  the  writings  were  fully 
executed,  and  the  interest  on  the  bond  was  made  to  run  from 
the  time  the  contract.  This  is  not  usury,  nor  is  there  any 
unfairness  in  the  act. 

It  is  also  set  up,  as  matter  of  defence,  that  from  the  lapse 
of  thirty  years  which  have  transpired  since  this  mortgage 
was  executed,  there  having  been  no  payment  of  interest 
within  twenty  years,  the  court  will  presume  the  mortgage  to 
have  been  satisfied.  If  this  rule  applied  to  the  government, 
the  facts  in  the  case  show  that  the  money  has  not  been  paid. 
This  clearly  appears  from  the  acts  of  the  defendant,  in  ap- 
plying to  Congress,  and  in  the  preparation  made  to  establish 
the  ofiset  to  the  mortgage. 

But  laches  are  not  chargeable  to  the  government.  The 
statute  of  limitations  does  not  run  against  it ;  and  on  the 
same  principle,  the  lapse  of  time  affords  no  presumption  of 
payment  against  the  State. 

Judgment  may  be  entered  on  the  mortgage  bonds,  with 
interest,  deducting  therefrom  the  credit,  under  the  act  of 
1846,  and  the  payments  that  have  been  made. 


Tiernan's  Executors  v,  James  Woodruff. 

Amendments  are  granted  to  promote  justice.  In  tKis  respect  tlie  powers  of 
the  court  are  adequate,  and  they  are  liberally  exercised. 

It  is  not  a  sufficient  cause  to  strike  out  an  amendment,  because  it  introduces 
a  new  tauseof  action,  embraced  hj  the  suit. 

Mr.  Hand  for  the  plaintiffs. 
Mr.  Frazer  for  defendant. 
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OPINION   OF   JUDGE   WILKINS. 

The  action  in  this  case  was  commenced  at  June  Term,  1847, 
and  the  declaration  filed  on  the  2d  of  August  following.  The 
defendant  having  plead  in  abatement,  his  plea  was  demur- 
red to,  and  judgment  sustaining  the  demurrer,  and  ordering 
defendant  to  answer  over,  was  entered  on  the  5th  of  Sep- 
tember, 1848,  being  in  the  June  Term  of  tliat  year.  At  the 
same  time,  leave  was  given  to  the  plaintiff  to  amend  his  declara- 
tion, and,  by  a  subsequent  record  entry  of  the  22d  of  Janu- 
ary, 1849,  it  appears  that  an  amended  Narr.  was  filed. 

The  motion  now  under  consideration  is  to  strike  the 
amended  declaration  from  the  files ;  or  that  the  new  count 
be  struck  out,  because  it  contains  a  new  substantive  cause 
of  action  not  counted  on  in  the  original  declaration. 

The  only  declaration  now  on  the  files,  contains  three  spe- 
cial counts,  and  the  usual  money  counts  in  the  following 
order : 

First.  A  special  count  setting  forth  a  promissory  note  for 
$800,  dated  24th  June,  1841,  and  payable  in  12  months. 

Secondly.  Another  special  count  on  another  promissory 
note  of  the  same  date  with  the  former,  for  $2,500,  payable 
in  3  years. 

Then  follow  the  counts  for  money  lent  and  advanced  to 
defendant ;  for  money  paid  out  and  expended  for  the  use  of 
the  defendant ;  for  money  had  and  received  for  the  use  of 
the  defendant ;  and  then,  that  defendant  had  accounted,  and 
a  balance  in  arrear  was  found  to  be  due  by  him  to  the  tes- 
tator, which  he  had  promised  and  neglected  to  pay.  After 
this,  on  another  sheet  of  paper,  which  was  appended  to  that 
containing  the  prior  counts,  is  a  3d  special  count  on  another 
promissory  note  for  the  sum  of  $2,500,  of  the  same  date  with 
the  two  first  notes,  and  of  the  same  character  as  to  parties, 
but  payable  in  two  years  after  its  date. 

Rule  No.  39  of  the  rules  governing  the  practice  of  this 
court,  is  not  applicable  to  the  determination  of  the  question 
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now  raised,  inasmuch  as  leave  was  obtained  by  the  special 
order  of  the  court,  and  that  rule  only  applies  to  amendments 
of  course,  and  at  any  time,  in  or  out  of  term,  under  its  speci* 
fied  restrictions. 

But  the  plaintiff's  counsel  in  resisting  this  motion,  con- 
tends that  the  defendant  has  not  laid  a  proper  foundation, 
forasmuch  as  it  is  not  made  to  appear  what  amendments 
have  been  made,  and  that  the  court  cannot  determine  from 
inspection,  which  of  the  counts  is  the  amended  count. 

The  declaration  on  file  has  two  clerical  indorsements  ;  the 
first  is  August  the  2nd,  1847,  stating  in  general  terms  that 
the  paper  was  then  placed  on  file,  and  the  other,  in  the  fol- 
lowing language :  "  Amended  Narr.,  filed  January  22nd, 
1849,"  which  circumstance,  connected  with  the  order  in  which 
the  counts  are  arranged,  clearly  shows,  and  enables  the  court 
to  determine,  that  the  last  special  count  was  the  amended 
count,  attached  by  the  counsel  to  the  original  declaration. 

It  is  urged  by  the  defendant  in  support  of  his  motion  to 
strike  out  this  last  count,  that  it  is  not  competent,  by  way  of 
amendment,  to  introduce  a  new  substantive  cause  of  action. 
Before  considering  this  objection,  let  us  look  at  the  facts 
presented  by  the  record.  The  plaintiff  originally  declared 
in  assumpsit  on  tvx)  promissory  notes,  drawn  by  Theodore 
Romeyn  for  different  amounts,  maturing  at  different  periods, 
and  added  the  usual  money  counts,  answering  a  general  in- 
debtment  by  the  defendant.  He  plead  in  abatement,  and 
plaintiff  demurring  thereto,  no  further  action  was  had  until 
after  judgment  on  demurrer.  On  the  rendition  of  that  judg* 
ment,  the  plaintiff  applied  to  the  court  and  obtained  permis- 
sion to  amend  his  declaration.  This  was  on  the  5th  of  Sep- 
tember, 1848,  the  June  Term  being  still  in  session,  and  only 
one  term  having  elapsed  since  the  commencement  of  the 
suit.  The  discussion  of  the  demurrer  disclosed  no  error  of 
form,  to  be  rectified  by  amendment,  the  plea  demurred  to, 
being  in  substance  to  the  writ ;   and  the  plaintiff  did  not 
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amend  as  to  matter  of  form,  but  superadded  the  last  count, 
setting  forth  another  promissory  note,  of  the  same  date  with 
the  others,  being  between  the  same  parties,  and  evidently 
part  of  the  same  original  transaction  and  indebtment.  The 
last  note  maturing  two  years  after  date,  was  consequently 
within  the  statute  of  limitations  at  the  time,  when  leave  was 
obtained  to  amend,  and  when  the  amended  Narr.  vxis  filed. 

The  summary  of  these  facts,  thus  presnted  by  the  record, 
is  this  :  An  indebtment  on  the  part  of  the  defendant  in  June, 
1841,  to  the  testator  of  the  plaintiffs,  in  the  amount  of  these 
three  notcs^  for  which  they  were  then  given,  payable  at  1,2, 
and  3  years  ;  the  institution  of  suit  in  this  court  on  the  first 
and  last  notes  at  June  Term,  1847 ;  the  2d  note  from  some 
cause  not  presented  by  the  files,  omitted  in  the  declaration 
of  the  plaintiff,  and,  that  subsequently,  on  leave  obtidned 
before  the  lapse  of  two  terms;  the  2d  note  maturing  at  two 
years,  is  introduced  by  a  new  count  into  the  declaration,  as 
part  of  the  plaintiff's  original  cause  of  action  ;  that,  at  the 
time  the  said  leave  was  obtained,  a  separate  suit  could  have 
been  brought  on  this  2d  note,  but  that  now,  if  this  motion 
succeeds,  the  note  is  outlawed. 

Best,  Chief  Justice,  observes,  in  Taylor  4*  others  v.  Lyan^ 
5  Bing.  327,  that  "  Questions  for  amendment^  are  questions  for 
the  discussion  of  the  court,  which,  on  such  occasions  is  to  be  exercised 
as  to  do  justice  between  the  parties." 

And,  Park,  Justice,  in  the  same  case,  says :  "  Amend- 
ments are  now  generally  allowed  at  every  stage  of  the 
pleadings  for  the  advancement  of  justice.  The  question 
usually  is  :  "  WiU  any  injustice  be  done  by  what  is  proposed  ?" 
and,  if  not,  the  amendment  is  allowed ^ 

This  is  nothing  more  and  nothing  less  in  principle,  than 
what  was  ruled  more  than  a  century  before,  in  Bearcrofl  v. 
The  Hundreds  ofBumham  ^  Stone,  Leving  347 ;  and  The  Ex- 
ecutors rfthe  Duke  of  Marlborough  v.  Glidmore,  2d  Strange  890. 
Had  not  the  amendments  been  allowed  as  proposed  in  these 
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cases,  the  statute  \of  limitations  would  have  operated  as  a 
bar,  and  manifest  injustice  would  have  been  done  the  plain* 
tiffs.  In  the  first  case,  the  plaintiff's  servant  had  been  rob- 
bed, and  an  amendment  was  permitted,  after  issue  joined, 
and  the  trial  ready  at  bar,  changing  the  form  of  the  action 
and  the  character  of  the  fact  on  which  it  was  based^  as  the  prior 
proceeding  was  for  the  robbery,  and  on  the  oath  oj  the  master. 
The  case  in  Strange  originally  averred  a  promise  to  the  tes'^ 
tator  in  his  life  timcy  which  was  barred,  and  the  declaration 
was  amended  by  a  new  count  laying  the  promise  to  have 
been  made  to  the  executors  since  his  decease.  But  the  prin- 
ciple governing  both  cases,  is  that  contained  in  Taylor  v. 
Lyon:  Will  the  proposed  amendment  work  injustice  ?  if  not, 
it  should  be  allowed. 

In  Alwin  v.  Todd^  27  Eng.  Com.  Law  R.  344,  the  original 
action  was  in  covenant  on  a  charter  party.  The  breach  as- 
signed was,  that  the  defendant  had  failed  to  pay  the  sum 
agreed  upon,  notwithstanding  the  plaintiff  had  performed 
his  part  of  the  agreement.  The  plea  was  non  est  factum, 
denying  the  covenant.  After  the  lapse  of  several  yearSy  (the 
proceedings  at  law  having  been  enjoined  in  chancery  by  de- 
fendant,) the  plaintiff  was  permitted  to  amend  the  original 
declaration  by  substituting  therefor  an  entirely  new  count, 
changing  the  form  of  action,  declaring  for  freight,  and  not 
upon  the  covenants  of  the  charter  party.  The  court  placing 
its  judgment  on  the  ground  of  the  peculiar  circumstances  of 
the  case,  and  allowing  the  defendant  to  plead  de  novo. 

These  cases  show  the  extent  to  which  the  English  courts 
have  gone,  and  the  principle  by  which  they  have  been  guid- 
ed, namely,  to  prevent  iiyustice  being  done  to  either  party, 
by  allowing  or  refusing  amendments  ;  that  they  considered 
the  power  discretionary  with  the  court,  and  to  be  exercised 
according  to  the  peculiar  circumstances  of  each  case.  Tidd, 
in  his  elementary  treatise,  collating  the  cases,  seems  to  lay 
down  the  rule,  that  a  new  count  should  not  be  added  after 
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the  2d  term,  because,  by  the  prevailing  practice  in  the  Eng- 
lish courts  of  common  law,  the  plaintiff  was  compelled  to  de- 
clare before  the  end  of  the  2d  term,  or  else  be  non- suited. 
And  this  rule  of  practice  was  not  permitted  to  apply  to  that 
class  of  amendments  which  merely  varied  the  manner  of 
stating  the  cause  of  action,  but  was  confined  to  new  counts 
for  a  different  or  a  new  substantive  cause  of  action.  2  Tidd, 
754. 

The  opinion  of  Lord  Kenyon  in  the  case  of  Maddoe  v. 
Hammety  7  Term.  28,  referred  to  by  Mr.  Justice  Whipple  in 
1  Doug.  444,  does  not  modify  the  rule,  or  question  the  dis- 
cretionary power  of  the  court,  but  places  the  amendment  on 
the  ground  that  in  the  penal  action  for  usury,  a  new  substan- 
tive cause  of  action  would  not  be  permitted  to  be  introduced 
by  way  of  amendment. 

The  most  reliable  American  cases  seem  to  me  to  consider 
amendments  at  any  stage  within  the  discretion  of  the  court, 
and  to  be  governed  by  the  same  principle  of  doing  justice, 
even  to  the  extent  of  permitting  a  new  cause  of  action  to  be 
introduced  after  plea  by  the  addition  of  a  new  count  to  the 
declaration.  The  rule  is  so  declared  in  1  Dunlap,  294, 
which  cites  2  John.  Rep.  206,  in  which  the  amendment  pro- 
posed was  refused  on  the  ground  of  the  unreasonable  con- 
duct of  the  plaintiff,  in  delaying  his  proceeding;  but  the 
court  recognise  the  rule  as  contained  in  the  English  cases. 
In  Smith  v.  Barker,  in  the  C.  C.  of  the  U.  S.,  3  Day  314,  the 
contract  declared  on  was  for  building  a  ship,  yet,  the  decla- 
ration was  permitted  to  be  amended  while  the  case  was  be- 
fore the  jury,  so  as  to  exhibit  the  cause  of  action  to  be  "  the 
finishing  of  a  ship."  Livingston,  Justice,  declaring  that  the 
party  might  so  amend  at  any  stage  of  the  proceedings. 

In  the  case  of  the  Schooner  Harmony,  1  Gallison  124, 
Mr.  Justice  Story  observes  :  That  upon  examination  he  did 
not  find  that  an  amendment,  introductive  of  a  new  cause  of 
action,  was  objectionable  at  common  law,  but  that  such  had 
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been  allowed  under  particular  circuinBtahces ;  and  that  the 
fact  that  the  statute  of  limitations  would  run  against  such 
new  cause  of  action,  was  a  circumstance  presenting  a  strong 
reason  for  permitting  such  amendment.  He  refused  the 
amendment  proposed  in  that  case,  not  because  the  court 
possessed  not  the  discretionary  power,  but,  because  the  stat* 
nte  of  limitations  "  had  run  against  the  recovery  of  the  for- 
feiture," and  by  allowing  the  amendment  it  would  be  intro- 
ductive  of  a  new  stiistantive  ofense,  as  the  cause  of  the  origi- 
nal information  was  outlawed. 

In  some  of  the  States  there  are  statutory  provisions  con- 
ferring the  right  upon  parties  to  amend  their  pleadings  on 
or  before  trial,  and  the  courts  have  no  discretion  to  refuse. 
Such  is  the  case  in  Pennsylvania.  The  statute  of  1606,  com- 
monly called  the  Arbitration  law  of  that  State,  forbids  that 
the  plaintiff  shall  be  non-suited  for  any  informality  in  any 
declaration,  and  confers  upon  him  the  right  to  amend  at  any 
time  before  the  cause  is  committed  to  the  jury.  Purd.  411. 
In  Maryland,  amendments  may  be  made  before  the  verdict, 
so  as  to  bring  the  matter  in  controversy  between  the  parties 
fairly  to  trial.  4  Griffith  951 .  And  in  Massachusetts,  a  simi- 
lar provision  exists,  by  the  statute  of  1784.  These  statutory 
enactments  explain  the  decisions  in  those  States,  which 
would  seem  to  deny  the  discretionary  power  of  amendment 
introductive  of  a  new  and  kindred  cause  of  action.  Mr.  Jus- 
tice Tilhman,  in  2  Serg.  &  Rawle  3,  places  the  decision  of 
the  court  on  the  construction  of  the  statute,  "  the  object  of 
which  was  the  attainment  of  substantial  justice,  unembar- 
rassed by  form,"  and  declares  that  under  its  provisions,  an 
entirely  new  cause  of  action  shall  not  be  introduced  under 
pretence  of  amendment, — that  is,  in  an  action  of  slander,  the 
plaintiff  shall  not  introduce  a  new  count  for  trover  or  mali- 
cious prosecution ;  or,  in  debt  or  covenant,  he  shall  not 
amend  by  changing  his  action  into  assumpsit  on  promises. 
But,  even  under  the  statute,  the  party  might,  as  a  matter  o^ 
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righty  provided  he  adhered  to  the  original  cause  of  action, 
add  a  new  count,  substantially  different  from  the  original 
declaration. 

Mr.  Justice  Duncan,  in  8  Serg.  &  Rawle  287,  likewise 
confines  the  decision  of  the  court  expressly  to  the  construe^ 
tion  of  the  statute,  and,  as  Ebersd  v.  ITtfng-,  and  Cunningham 
V.  Dajfy  5  Bin.  51,  and  2  Serg.  &  Rawle  1,  had  been  referred 
to  in  the  argument,  he  follows  in  the  path  of  those  cases, 
and  admits  the  amendment,  because  it  was  not  the  substitu- 
tion of  a  new  cause  of  controversy  for  the  original  declara- 
tion, and  was  therefore  one  of  the  cases  provided  for  in  the 
statute.  Such  was  also  the  case  of  Shook  v.  McChesney^  4 
Yeates,  where,  in  slander,  the  court  would  not  permit  an 
amendment  adding  a  new  count  for  a  malicious  prosecution, 
such  amendments  not  being  within  the  provisions  of  the  act 
of  1806. 

The  application  in  these  cases  was  not  to  the  discretion  of 
the  court,  under  peculiar  circumstances,  showing  that  great 
injustice  would  be  done  by  a  refusal,  and  asking  a  boon, 
under  the  power  conferred  upon  the  court  by  the  common 
law ;  but  the  amendments  were  demanded  as  matter  of 
right ;  and  it  is  error  in  the  inferior  courts  in  Pennsylvania 
to  refuse  such  statutory  amendments,  so  as  to  make  the 
declaration  conform  to  the  evidence  which  has  been  intro- 
duced on  the  trial,  and  this  because  the  statute  conferred  the 
right.  Hence  the  courts  in  that  State  have,  in  the  cases 
cited,  based  their  decisions  on  the  strict  construction  of  the 
State  statute,  and  employed  the  language  used  in  this  mo- 
tion, ^^  that  a  new  substantive  cause  of  action  cannot  be  in- 
troduced by  way  of  amendment."  The  question  was  not,  as 
in  5  Bing. :  "  Will  any  injustice  be  done  by  what  is  pro- 
posed ?"  But  are  we  bound  by  our  statute  to  permit  the 
plaintiff  by  amendment  to  institute  a  new,  and  an  entirely 
different  suit  from  that  set  forth  in  his  original  declaration  ? 

In  the  same  light  do  I  view  the  cases  of  Hayne  v.  Morgan, 
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3  Mass.  208 ;  Yandeefv.  Therasson,  3  Pick.  12 ;  Bull  v.  Chaf- 
lin,  5  Pick.  304  ;  Heredia  v.  A^es^  12  Pick.  334.  But  in  Gay 
V.  Horner^  13  Pick.  535,  the  court  permitted,  in  an  action  for 
slander,  new  counts  showing  other  species  of  slander ^  than  that 
contained  in  the  original  Narr,  on  the  principle  that  the  in- 
jury complained  of  affected  the  plaintifi*'8  reputation,  and 
therefore  any  new  slander  might  be  added,  as  it  was  the  same 
cause  of  action,  namely,  an  injury  to  plaintifi*'s  reputation, 
as  that  contained  in  the  original  counts.  Both  Chief  Justice 
Parsons  and  Chief  Justice  Parker  in  their  opinions  in  the 
cases  cited,  give  a  construction  of  the  statute  of  Massachu- 
setts, the  latter  observing  in  the  case  in  5  Pickering,  that 

^<  The  new  count  offered  under  leave  to  amend,  must  be 
consistent  with  the  former  counts,"  (that  is)  of  kindred  charac- 
ter subject  to  the  same  plea^  and  such  as  might  have  been  origi- 
nally joiried  with  the  others.''^ 

And  such  must  be  the  character  of  the  amendment  at  com- 
mon law,  although  Tindal,  Chief  Justice,  in  Alwin  v.  Todd^ 
allowed  the  entire  change  of  the  pleadings,  substituting  a 
different  cause  and  a  different  form  of  action,  and  a  differ- 
ent defense,  from  that  on  which  issue  had  been  originally 
joined. 

From  a  careful,  and  I  may  say  a  laborious  consideration 
of  the  cases  both  in  England  and  in  this  country,  and  from  a 
solicitude  to  avoid,  if  possible,  any  innovation  upon  the  set- 
tled practice  of  the  courts,  I  have  arrived  at  the  conclusion, 
that  it  is  competent  at  common  law  to  amend  the  declara- 
tion by  a  new  count,  introductive  of  a  new  cause  of  action, 
provided  such  amendment  corresponds  in  character  with  the 
original  count,  is  a  kindred  cause,  admitting  the  same  plead- 
ing and  defense,  and  might  have  been  included  within  the 
declaration  originally  filed,  and  especially  where  such  cause 
is  outlawed  by  the  statute. 

I  cannot  perceive  the  injustice  to  the  defendant  by  an  ad- 
herence to  this  principle.     The  case  under  consideration 
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illustrated  ita  propriety.  The  original  cause  of  action  was 
the  indebtment  of  the  defendant  to  the  testator  of  the  plain- 
tiffs  in  June,  1641.  The  evidence  of  that  indebtment  con- 
sisted in  three  promissory  notes,  then  given  on  time.  Action 
is  brought  on  two  of  them  in  this  court.  In  the  progress  of 
the  cause,  and  before  the  end  of  the  2d  term,  an  amended 
count,  declaring  on  the  promissory  note,  is  by  leave  of  the 
court,  superadded  to  the  original  declaration,  and  this,  when 
a  distinct  suit  might  have  been. instituted  upon  it,  as  not 
then  precluded  by  the  statute  of  limitations.  Where  then 
the  injustice  to  the  defendant,  by  not  introducing  it  in  this 
suit  ?  Every  legal  defense  is  still  open  to  him.  If  it  be  not 
his  contract,  or  if  it  has  been  paid,  or,  if  time  was  given  to 
the  drawer,  or,  if  he  was  released  in  any  way  by  the  conduct 
of  the  holder,  all  these  circumstances  of  defense  are  still 
available — on  the  new  as  on  the  old  counts.  His  plea  of 
the  general  issue  is  not  affected  by  the  amendment ;  it  may 
stand,  or  he  may  plead  the  same  de  novo,  as  applicable  now 
to  all  the  notes.  Had  distinct  and  separate  -suits  been 
brought  upon  the  three  notes,  the  court,  on  application, 
would  have  directed  their  consolidation  into  one,  to  prevent 
accumulation  of  costs,  and  because  they  were  of  kindred 
character,  between  the  same  parties,  for  the  same  indebt- 
ment, and  admitted  of  the  same  pleading.  For  the  promis- 
sory note  of  itself  is  not  the  cause  of  action  ;  it  is  but  the 
evidence  of  a  promise,  and  a  promise.to  pay  a  previous  in- 
debtment the  failure  to  fulfil  which  gives  the  right  to  sue. 
Where  then  the  injustice  in  allowing  the  amendment  ?  Is 
the  defendant  taken  by  surprise  ?  if  so,  the  court  will  see 
that  that  circumstance  does  not  impair  his  defense.  Is  he 
deprived  of  any  legitimate  defense  ?  No.  Does  the  amend- 
ment change  the  character  of  the  action  ?  No.  Wherefore 
then  strike  it  out  ?  Because,  it  is  argued,  it  introduces  a 
new  substantive  cause  of  action.  Suppose  it  does.  It  is 
not  adding  a  count  in  covenant  to  a  declaration  in  assump- 
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ait.  It  is  not  building  trover  upon  slander,  so  abhorrent  to 
the  judicial  taste  of  Mr.  Justice  Tilhman^  in  Cunningham  v. 
Day.  It  is  not,  as  in  Alwin  v.  Toddy  changing  an  action  of 
covenant  into  a  quantum  meruit  for  work  and  labor  done, 
and  extinguishing  the  entire  pleading  ab  initio ;  it  is  not,  as 
in  Strange,  substituting  a  different  promise,  or,  as  in  Leving, 
altering  the  very  foundation  of  the  action  ;  it  is  not,  as  in 
1  Douglass,  adding  a  count  for  money  had  and  received  to 
a  declaration  in  debt  for  the  recovery  of  a  penalty  for  mo- 
ney. It  is  not  a  count  for  a  fresh  indebtment,  accruing  since 
the  bringing  of  the  action ;  but  a  count  on  one  of  the  spe- 
cial promises  of  the  defendant  to  pay  the  debt  existing 
before  the  commencement  of  the  suit,  the  virithholding  the 
payment  of  which  debt,  is  in  fact  the  cause  of  action,  and 
consequently  the  new  count  is  in  strictness  and  in  truth,  not 
introductive  of  a  new  substantive  cause  of  action. 

I  am  not  disposed  to  overturn  decisions,  although  I  will  not 
permit  even  a  sacred  regard  for  stare  decisis,  to  lead  me  to 
overlook  the  justice  of  the  case.  And  when  I  cannot  dis- 
cover what  injustice  is  done  to  the  defendant,  and  clearly 
see  that  injustice  will  be  done  to  the  plaintiff,  by  striking  out 
the  new  count,  I  cannot,  1  will  not  hesitate.  "  Fiat  justitia'' — 
even  if  the  judicial  firmament  of  ages  should  totter  and  fall. 

If  the  question  was  exactly  such  as  that  reused  before  the 
Supreme  Court  of  the  State,  I  should  be  inclined  to  pause, 
from  a  just  regard  to  the  learning  and  integrity  of  that  high 
judicial  tribunal.  But  such  is  not  the  case.  There,  the  at- 
tempt was  *'  to  change  an  action  originally  brought  to  re- 
cover a  penalty  under  the  statute  of  usury,  into  an  ordinary 
common  law  action  for  money  had  and  received ;  there,  in 
the  language  of  Chief  Justice  Whipple, "  the  pledntifFs  sought 
to  abandon  their  original  cause  of  action,  and  substitute  an- 
other, differing  from  it  in  form,  suAstance,  and  fact.^^  Here, 
the  amendment  has  not  changed  either  the  form  of  the  ac- 
tion, the  substance  of  the  controversy,  or  the  character  of  the 
10 
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facts.  All  these  incidents  of  suit  remain  as  they  were,  when 
the  declaration  was  first  exhibited  and  filed.  It  was  in  as- 
sumpsit ;  it  continues  in  assumpsit.  Plaintifi*  declared  on 
promissory  notes, — ^the  amount  is  on  a  promissory  note, — 
same  parties, — and  same  complaint ;  the  original  special 
counts  still  remain,  and  all  that  is  superadded,  is  another 
special  count  of  the  same  character  and  language  as  the 
first,  and  based  upon  the  same  original  indebtment.  Under 
these  circumstances,  therefore,  "  to  strike  the  amended  count 
from  the  files"  would  be  doing  great  injustice  to  the  plain- 
tiff', and  permitting  the  avoidance  of  a  contract  on  the  sole 
ground  of  technical  exception. 
The  motion  refused. 
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William  Small  v,  Thomas  W.  Kino. 

This  court  can  exercise  no  jurisdiction  in  a  case  where  the  maker  and  in- 
dorserof  a  note,  at  the  time  of  the  assignment,  resided  in  the  State  where  flie 
action  is  brought. 

If  the  indorser  be  an  accommodation  indorser,  and  the  note  neyer  went  into 
his  possession  or  ownership,  it  can  make  no  difference. 

Mr.  for  plaintiff. 

Mr.  King  for  defendant. 


opinion  of  thb  court. 

This  action  is  founded  on  a  promissory  note  given  by 
Thomas  W.  King,  payable  to  Rufus  King,  who  assigned  it 
to  the  plaintiff. 

The  defendant  filed  a  plea  to  the  jurisdiction  of  the  court, 
on  the  ground  that  the  assignor  and  maker  both  lived  in 
Ohio,  at  the  time  the  note  was  given  and  indorsed. 

The  plaintiff  replied  that  Rufus  King  was  an  accommoda- 
tion indorser,  and  that  the  note  never  passed  to  him.  To 
this  plea  a  demurrer  was  filed. 
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The  court  sustained  the  demurrer  to  the  replication,  and 
held  that  there  was  a  want  of  jurisdiction,  under  the  11  th  sec, 
of  the  judiciaiy  act  of  1789. 


Heirs  of  Biggs  v.  Blue  et  al. 

When  a  title  is  set  up  under  a  judgment  on  an  attachment,  although  the  affi- 
davit on  which  the  writ  issued  does  not  appear  in  the  record,  the  judgment 
cannot  be  treated  as  a  nullity. 

This  omission  by  the  clerk  does  not  show  that  no  affidavit  was  made,  as  re- 
quired by  the  statute. 

When  the  court  has  a  general  jurisdiction,  irregularities  do  not  make  void 
the  proceeding. 

The  proceedings  on  the  attachment  may  be  erroneous,  which  may  be  ground 
for  reversal,  but  when  the  judgment  is  used  collaterally,  such  errors  do  not 
make  void  the  judgment. 

The  attachment  was  laid  on  part  of  a  larger  tract  of  land,  without  describ- 
ing specially  the  part. 

The  judgment  on  the  attachment  after  the  sale  of  the  land,  was  reversed. 
The  Bank  of  Steubenville,  the  plaintiff  in  the  attachment,  became  the  pur- 
chaser. 

At  common  law,  when  a  judgment  is  reversed,  the  party  shall  be  restored  to 
all  he  has  lost. 

And  where  the  thing  lost  is  certain,  this  is  done  without  a  scire  facias. 

In  a  suit  against  administrator  of  Biggs  by  the  bank,  the  amount  at  which 
the  land  was  purchased  was  pleaded  as  an  offset,  and  allowed  the  adminis- 
trator. 

The  land  having  been  sold  to  an  innocent  purchaser,  the  legality  of  the 
sale  on  the  attachment  becomes  a  question. 

The  sale  of  the  tract  followed  the  description  of  the  property  given  on  the 
service  of  the  attachment,  of  a  part  of  the  tract. 

This  is  indefinite,  but  may  be  made  sufficiently  certain,  if  the  residue  of  the 
tract  had  been  sold. 

To  afford  an  opportunity  to  show  this  fact  a  new  trial  is  granted. 

Messrs.  StaTdoTiy  Allison  and  Curry^  for  plaintiff. 
Mr.  Stanheiif  for  defendants. 
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This  is  an  action  of  ejectment  for  666|  acres  of  land  in 
Union  county.  A  patent  was  given  in  evidence,  dated  the 
15th  March,  1822,  to  Benjamin  Biggs,  the  ancestor  of  the 
plaintiffs.  The  survey  was  made  the  29th  October,  1801. 
The  land  is  situated  in  the  Virginia  Military  tract. 

The  heirship  of  the  plaintiffs  was  proved  by  several  wit- 
nesses. 

The  defendants  claim  under  an  attachment  sale  ;  and  the 
principal  questions  in  the  case  arbe,  as  to  the  validity  of  the 
proceedings  on  the  attachment.  It  is  contended  that  those 
proceedings  are  void  on  several  grounds. 

1.  There  is  no  affidavit,  as  the  statute  requires,  in  the 
record. 

As  this  question  comes  up  collaterally,  it  is  not  necessary 
to  inquire  what  effect  the  objection  might  have  had  before  a 
Court  of  Error,  called  to  revise  the  judgment  on  the  attach- 
ment. But  we  apprehend  that  in  such  a  case,  the  objection 
would  not  be  available.  In  making  up  the  record  the  clerk 
may  have  omitted  the  affidavit,  supposing  it  not  to  be  a  part 
of  the  record ;  and  if  deemed  a  necessary  part  of  it,  on  alle- 
gation of  diminution  a  Court  of  Errors  would  award  a  certi- 
orari to  perfect  the  record.  When  the  question  comes  up 
collaterally,  as  in  this  case,  the  court  cannot  presume  there 
was  no  affidavit,  from  its  not  being  copied  into  the  record. 
We  know,  in  fact,  that  there  was  an  affidavit,  as  a  copy  of  it 
certified  is  before  us.  But  to  this  it  is  objected,  that  it  is  the 
copy  of  a  copy. 

The  court  in  which  the  attachment  issued  had  general 
jurisdiction,  and  a  want  of  jurisdiction  will  never  be  presum- 
ed against  it.  The  rule  is  different  as  applied  to  inferior 
courts  of  a  limited  jurisdiction,  where,  upon  the  face  of  the 
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proceedings,  the  jurisdiction  must  appear.  In  Voorhees  v. 
The  Bank  of  the  United  States^  10  Peters  449,  the  court  say, 
there  is  no  principle  of  law  better  settl|d,  than  that  every 
act  of  a  court  of  competent  jurisdiction  shall  be  presumed 
to  have  been  rightly  done  till  the  contrary  appears. 

In  Crrignon^s  Lessee  v.  Astor  et  al.y  2  Haw.  319,  it  was  held, 
that ''  it  was  for  the  court  to  decide  upon  the  existence  of 
the  facts,  which  gave  jurisdiction  ;  and  that  the  exercise  of 
jurisdiction  warrants  the  presumption  that  the  facts  which 
were  necessary  to  be  proved  were  proved."  "  The  court 
say  the  power  to  hear  and  determine  a  cause  is  jurisdiction ; 
it  is  coram  judice  whenever  a  case  is  presented  which  brings 
this  power  into  action." 

The  attachment  law  requires  a  notice  to  creditors  to  be 
given  three  months,  and  it  appears  from  the  record  that  six 
weeks'  notice  only  was  given.  On  this  ground  a  writ  of 
error  having  been  prosecuted  to  the  Supreme  Court  of  the 
State,  the  judgment  on  the  attachment  was  reversed.  There 
were  other  irregularities  in  the  proceedings  in  the  attach- 
ment assigned,  but  they  were  such  as  were  proper  to  be  con- 
sidered by  a  Court  of  Errors,  as  they  did  not  make  the  pro- 
ceedings void. 

The  Bank  of  Steuben  ville  brought  the  attachment  to  reco- 
ver a  debt  against  Biggs,  the  ancestor  of  the  plaintiffs,  and 
the  bank  became  the  purchaser  of  the  land  which  was  sold 
under  the  attachment.  And  it  becomes  an  important  ques- 
tion to  consider  what  effect  the  reversal  of  the  judgment  can 
have  on  the  title  to  the  land. 

At  common  law,  if  a  judgment  is  reversed  in  error,  the 
party  shall  be  restored  to  all  he  has  lost.  And  a  writ  of  res- 
titution will  be  issued  to  inquire  what  profits  the  plaintiff, 
who  recovered,  has  taken  or  received  from  the  land.  Com. 
pi.  306.  Where  the  money  appears  upon  record  to  have 
been  levied  and  paid,  the  defendant  shall  have  restitution 
without  a  scire  facias. 
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If  the  plaintiff  after  a  recovery  in  ejectment  is  disseized, 
or  makes  a  feoffment,  and  then  the  judgment  is  reversed,  a 
writ  of  restitution  shall  not  be  awarded  against  the  disseizor 
or  feoffor.  2  Salk.  587.  But  where  money  is  levied  under 
a  judgment  and  paid  to  plaintiff,  and  the  judgment  is  after- 
wards reversed,  the  party  shall  have  restitution  without  a 
scire  facias,  as  the  amount  is  certain.    2  Salk.  588. 

The  statute  of  1st  February,  1822,  2  Chase  1238,  15th  sec. 
provides,  *'  that  if  any  judgment  or  judgments,  in  satisfaction 
of  which  any  lands  or  tenements  belonging  to  the  party  hath 
or  shall  be  sold,  shall  at  any  lime  thereafter  be  reA^rsed, 
such  reversal  shall  not  affect  or  defeat  the  title  of  the  pur- 
chaser or  purchasers,  but  in  such  case  restitution  shall  be  made 
of  the  moneys  by  the  judgment  creditor,  for  which  such  lands 
or  tenements  were  sold,  with  lawful  interest  from  the  day 
of  sale."    In  this  statute  there  is  no  exception. 

There  seems  to  be  no  reported  case  in  Ohio  involving  the 
precise  points  now  before  us.  The  case  of  Hubbell  v.  Broad^ 
toelTs  heirSy  5  Ohio  127,  has  no  application  where  the  creditor 
plaintiff  is  the  purchaser  and  owner  of  the  land.  The  court 
say,  '^  Where  lands  have  passed  by  a  sale  under  execution 
to  a  stranger  to  the  judgment,  the  statute  compels  the  owner 
of  the  land,  on  reversal  of  the  judgment,  to  pursue  the  fruits 
of  the  sale,  into  the  hands  of  his  antagonist.  But  when  a 
party  to  the  judgment  purchases  and  continues  to  hold,  the 
rule  does  not  apply  with  the  same  force." 

This  seems  to  be  equivalent  to  saying  that  the  statute  does 
apply,  but  with  less  force.  The  court  however  add,  "  The 
purchaser  is  a  party  to  the  errors,  and  it  seems  most  conso- 
nant with  justice  to  restore  the  land  itself  to  its  original 
owner,  where  it  remains  between  the  original  parties,  and 
within  reach  of  the  court,  no  new  rights  intervening."  Un- 
der the  circumstances  there  was  a  decree  for  redemption. 

It  appears  that  by  a  decision  of  the  Supreme  Court  in  Jef- 
ferson county,  in  a  writ  brought  by  the  Bank  of  Steuben ville 
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against  the  administrator  of  Biggs,  on  a  note,  the  defense 
set  up,  under  a  notice  was,  that  the  defendants  will  claim  a 
set  off  for  twelve  hundred  dollars,  the  amount  of  a  sale 
which  is  due  and  owing  to  defendant  as  administrator,  &c. 
The  cause  appears  to  have  been  submitted  to  the  court  by 
consent  of  parties.  And  the  court  found  that  the  said  Biggs 
in  his  life  time  did  assume  in  manner  and  form  as  stated  by 
plaintiff.  And  they  also  found  "  that  the  defendant  was  en- 
titled to  offset  the  sum  of  eleven  hundred  and  forty- two  dol- 
lars and  five  cents,  that  being  the  amount  of  the  purchase 
money  and  interest  of  the  land  purchased  by  the  said  bank, 
under  the  judgment  which  appears  to  have  been  reversed.'' 
Thereupon  it  was  considered  that  the  bank  recover,  &c.,  de- 
ducting the  above  sum. 

The  lessors  of  the  plaintiff  claim  under  a  patent,  on  a  Vir- 
ginia Military  survey.  No.  4075,  situate  on  the  waters  of 
Mill  creek,  containing  666|  acres,  more  or  less.  The  at- 
tachment was  laid  on  No.  of  survey  4075,  containing  375 
acres,  original  quantity  666J-  acres.  The  appraisers  under 
the  attachment  returned,  "  also  one  tract  of  375  acres  on  the 
No.  4075,  original  quantity  666}  acres."  The  deed  by  the 
sheriff  on  the  sale  under  the  attachment,  states,  *'  also  one 
tract  of  375  acres,  on  the  map  No.  4075,  original  quantity 
666}  acres. 

The  appraisement  of  the  375  acres  was  at  one  dollar  and 
twenty-five  cents  per  acre  ;  it  was  sold  at  83}  cents  per  acre. 
The  consideration  named  in  the  sheriff's  deed  to  the  bank 
was  the  sum  of  nine  hundred  forty-five  dollars  eighty-three 
and  one-third  cents,  but  this  included  other  tracts  than  the 
one  now  in  controversy. 

After  the  reversal  of  the  judgment  on  the  attachment,  the 
consideration  money  paid  by  the  bank,  at  the  sheriff's  sale, 
was  claimed  as  an  offset  to  a  suit  brought  by  the  bank 
against  the  administrator  of  Biggs,  and  was  allowed,  so  that 
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no  farther  demand  exists  by  the  plaintiffs  against  the  bcuik. 
But  the  legality  of  that  sale  remains  to  be  tested.  The  land 
attached  and  sold  must  be  so  described  as  to  make  it  cer- 
tain ;  for,  if  in  this  respect  there  was  a  want  of  certainty, 
the  legal  title  of  Biggs  was  not  transferred  to  the  bank,  and 
from  the  bank  to  the  present  holders.  Every  tract  attached, 
or  levied  on  by  execution,  must  contain  that  certainty  of 
description  which  would  be  sufficient  in  a  deed  of  convey- 
ance. The  attachment  was  laid  on  a  part  of  a  tract,  with- 
out designating  what  part.  This  would  seem  to  be  an  in- 
curable defect  of  description,  unless  certainty  can  be  shown 
from  other  facts.  As,  for  instance,  if  Biggs  had  sold  and 
conveyed  all  the  tract  except  the  number  of  acres  on  which 
the  attachment  was  laid,  that  might,  perhaps,  show  with  rea- 
sonable certainty  the  particular  part  attached  and  sold.  On 
this  ground  the  court  granted  a  new  trial  in  the  case,  with 
the  view  to  establish  the  doubtful  points  which  seemed  to 
have  taken  the  defendants  by  surprise.  They  are  innocent 
purchasers,  and  whilst  they  rest  upon  their  legal  rights,  it  is 
but  just  that  they  should  have  a  full  opportunity  of  establish- 
ing them. 

A  new  trial  is  granted. 


David  Austen  et  al.  v,  Henry  Miller. 

A  certificate  of  deposit,  by  the  cashier  of  a  banlc,  for  a  sum  named,  payable 
at  a  future  period,  with  five  per  cent  interest,  to  the  order  of  the  individual  for 
whose  benefit  the  deposit  was  made,  is  a  promissory  note. 

A  justice  of  the  peace,  in  Mississippi,  ex  officio,  is  a  notary  public  to  make 
demand  and  protest  of  a  note,  and  give  notice  to  the  indorscr. 

The  next  mail  after  the  protest  is  sufficient  notice. 
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A  decision  of  a  State  coart  on  the  character  of  the  paper,  does  not  constitute 
a  rule  of  decision  for  the  federal  courts. 

It  is  a  question  of  common  or  mercantile  law,  rather  than  the  construction  of 
a  statute. 

Chase  Sf  Ball  for  plaintiffs. 
fox  for  defendants. 

OPINION    OF    THE    COUBT. 

On  the  Ist  of  February,  1840,  the  Mississippi  Union  Bank 
issued  the  following  certificate  : 

"  I  hereby  certify,  that  Hugh  Short  has  deposited  in  this  bank,  payable 
twelve  months  from  Ist  of  May,  1839,  with  five  per  cent  interest  till  due,  fif- 
teen hundred  dollars,  for  the  use  of  Henry  Miller,  and  payable  only  to  his  or- 
der, upon  the  return  of  this  certificate.   (Signed)  William  P.  GaxTSOX,  Cashier. 

On  which  the  following  indorsements  were  made  : 

Pay  to  George  Lockwood,  or  order.  Henry  Miller, 

Cincinnati,  Ohio. 

Pay  Austen,  Wilmerding  &  Co.,  or  order,  without  recourse. 

Grorgb  Lockwood. 

On  the  4th  of  May,  1840,  L.  V.  Dickson,  justice  of  the 
peace,  and  ex  officio  notary  public,  presented  the  paper  de- 
clared on  at  the  counter  of  the  Mississippi  Union  Bank,  at 
Jackson,  and  demanded  of  the  teller  payment  in  specie,  or  its 
equivalent,  which  that  officer,  after  consultation  with  the 
other  officers  of  the  bank,  refused  ;  but  offered  to  pay  in  the 
notes  of  the  bank,  which  the  notary  would  not  accept.  The 
defendant  Miller  was  duly  notified  as  indorser,  by  a  written 
and  printed  notice,  directed  to  him  at  Cincinnati,  and  depo- 
sited in  time  for  the  first  mail  of  the  next  day. 

In  July,  1847,  the  plaintiffs  brought  this  action  against 
Miller,  as  indorser.     The  declaration  contained  three  counts. 

Ist.  Alleging  it  to  be  a  promissory  note  of  the  Union 
Bank,  payable  to  the  order  of  Henry  Miller,  and  by  him  in- 
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domed  to  George  Lockwood,  who  indorsed  it  to  the  plain- 
tiffs. 

2d.  Alleging  it  to  be  a  draft  drawn  by  Henry  Miller,  on 
the  MisBissippi  Union  Bank,  at  Jackson,  requesting  the  bank 
to  pay  to  George  Lockwood,  and  by  him  indorsed  to  the 
plaintiffs,  and  charging  a  due  presentment  for  payment,  and 
notice  of  non-payment. 

3d.  On  a  common  count  for  money  lent  and  advanced, 
paid,  laid  out,  and  expended,  money  had  and  received,  and 
on  an  account  stated. 

The  plea  was  non-assumpsit. 

In  the  defense  it  was  contended  that  the  instrument  de- 
clared on  was  not  a  promissory  note  in  a  mercantile  sense, 
so  as  to  pass  by  indorsement,  under  the  statute  of  Ohio.  It 
provides,  "  that  all  bonds,  promissory  notes,  bills  of  ex- 
change, foreign  and  inland,  drawn  for  any  sum  or  sums  of 
money  certain,  and  made  payable  to  any  person  or  order,  or 
to  any  person  or  bearer,  or  tp  any  person  or  assigns,  shall  be 
negotiable  by  indorsement  thereon  ;  but  nothing  in  this  sec- 
tion shall  be  construed  to  make  negotiable  any  such  bond', 
note,  or  bill  of  exchange,  drawn  to  any  person  or  persons 
alone,  and  not  drawn  payable  to  order,  or  bearer,  or  assigns.'^ 
A  check  and  certificate  of  deposit  are  not  mentioned  in  the 
statute  as  being  negotiable. 

And  it  is  alleged  that  the  Supreme  Court  of  Ohio  has  de- 
cided that  this  identical  paper  is  not  a  promissory  note, 
negotiable  under  the  laws  of  Ohio,  as  appears  from  the  4th 
Vol.  page  527  of  the  Western  Law  Journal. 

Suit  was  brought  by  these  plaintiffs  against  Miller,  on  the 
same  certificate,  and  was  decided  at  the  May  Term,  1847, 
against  the  plaintiffs.  This  is  claimed  as  conclusive  of  the 
case,  as  it  was  made  in  this  State  under  the  statute  of  the 
State,  which  construction  is  claimed  as  a  rule  of  decision  by 
the  courts  of  the  United  States,  according  to  the  cases  in  6 
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Cranch  225 ;  10  Wheaton  50  ;  13  Peters  739;  11  Wheaton 
367,  and  6  Peters  297. 

But  independently  of  that  decision,  it  is  urged  that  the  in- 
strument is  not  a  promissory  note,  and  that  it  is  not  negotia- 
ble under  the  well  settled  rules  of  law.  To  constitute  a 
promissory  note,  it  is  said  there  must  be  an  express  promise 
to  pay  a  certain  amount,  as  an  implied  promise  will  not  an- 
swer. That  where  there  is  no  more  than  a  simple  acknow- 
ledgment of  the  debt,  with  such  a  promise  to  pay  as  the 
law  will  imply,  it  is  not  a  promissory  note.  PaUerson  v. 
Poindextevy  6  Watts  &  Serg.  231.  In  that  case  this  question 
was  fully  examined,  by  the  Supreme  Court  of  Pennsylvania, 
on  a  certificate  of  deposit,  exactly  like  the  one  before  the 
court,  and  which  was  held  not  to  be  a  promissory  note,  after 
two  arguments.  That  court  referred  to  Horn  v.  Redford,  as 
conclusive  on  the  subject.  In  Fisher  v.  Leslie^  1  Esp.  Rep. 
426,  it  was  held  that  a  slip  of  paper,  I  O  U  eight  guineas,  is 
not  a  promissory  note,  but  merely  the  acknowledgment  of  a 
debt. 

An  instrument  acknowledging  the  receipt  of  two  hundred 
pounds  in  drafts  for  the  payment  of  money,  and  promising 
to  pay  the  money  specified  in  the  drafts,  is  not  a  promissory 
note.     Williamson  v.  Bennett ^  2  Comp  R.  417. 

It  was  also  objected  that  it  was  not  a  promissory  note,  be- 
cause it  was  payable  upon  a  contingency,  and  not  at  all 
events.  It  was  payable  only  upon  the  order  of  Henry  Mil- 
ler, and  upon  the  return  of  the  certificate. 

A  promissory  note,  it  was  said,  must  not  depend  upon  a 
contingency.  Story  on  Promissory  Notes  22 ;  Williamson 
et  al,  V.  Bennett  et  al,  2  Comp.  417  ;  Roberts  v.  Peabe^  1  Barr. 
323.  This  point  was  decided  in  the  case  above  cited  from  6 
Watts  &  Serg.  That  case  is  said  to  have  been  well  con- 
sidered, and  in  which  the  above  points  were  ruled. 

It  is  asked  whether  the  consideration  of  a  promissory  note 
in  the  hands  of  an  assignee,  can  be  inquired  into.    If  it  can, 
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it  seems  to  be  a  negotiable  promissory  note.  And  it  is 
claimed  that  the  consideration  of  the  certificate  may  be  in- 
quired into.  In  a  suit  against  the  Mississippi  Bank,  it  might 
show,  it  is  urged,  that  instead  of  money,  worthless  bank 
notes  were  deposited,  and  that  an  ofier  was  m?^de  to  return 
them. 

If  this  be  a  promissory  note,  it  is  asked,  to  whom  is  it  pay- 
able ?  The  words,  for  the  use  of  Henry  Miller,  only  indi- 
cate the  equitable  rights  of  the  parties,  and  do  not  in  any 
way  afiect  the  legal  character  of  the  paper,  &c. 

In  reply  it  was  said  that  in  McCoy  v.  Gilmorcy  7  Ohio  R. 
pt.  1,  268,  it  was  held  that  no  special  form  of  words  is  neces- 
sary to  constitute  a  promissory  note.  It  is  enough  if  the  in- 
tent appear,  and  the  sum  can  be  made  certain  by  calcula- 
tion, &c. 

And  the  court  said  the  certificate  had  all  the  essential  re- 
quisites of  a  promissory  note.  The  cashier  being  the  active 
agent  of  the  bank,  acknowledged  the  deposit  of  fifteen  hundred 
dollars,  payable  thirteen  months  from  the  1  st  of  May ,  1 839,  with 
five  per  cent,  interest,  for  the  use  of  Henry  Miller,  and  pay- 
able only  to  his  order,  on  the  return  of  this  certificate.  Sign- 
ed by  the  cashier.  There  is  no  want  of  certainty  on  the 
face  of  this  paper.  It  was  payable  on  presentation,  as  notes 
are  often  made,  which  is  not  a  contingency  that  afiects  the 
character  of  the  paper.  There  is  a  promise  to  pay  to  the 
order  of  the  person  for  whose  benefit  the  deposit  was  made. 
This  is  sufficient. 

This  is  not  a  case  in  which  the  rule  established  by  the 
State  court,  is  followed  by  the  courts  of  the  United  States. 
It  is  not  a  question  as  to  the  construction  of  a  State  statute, 
but  rather  a  principle  of  the  common  or  mercantile  law 
which  governs  the  case ;  an4  in  this  view  the  federal  courts 
rather  than  the  courts  of  the  State,  should  fix  the  rule  of  de- 
cision. 
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We  can  entertain  no  doubt  on  the  subject.  By  a  proper 
construction  of  the  certificate,  it  is  in  principle  a  promissory 
note,  and  the  jury  being  so  instructed,  found  a  verdict  for  the 
plain  tifi*. 

Under  the  statute  of  Mississippi,  a  justice  of  the  peace 
officiates  as  a  notary  public,  in  making  a  demand,  and  giving 
notice. 

There  was  a  judgment  entered  on  the  verdict. 

The  case  was  taken  to  the  Supreme  Court  by  a  writ  of 
error,  where  the  judgment  was  unanimously  affirmed. 
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Congress  has  the  coDstitutional  power  to  grant  the  extension  of  a  patent 
irhich  has  been  renewed  ander  the  act  of  1836. 

Any  legislaiiye  act,  which  does  not  assume  the  form  of  a  contract^  maj  be 
repealed  by  a  subsequent  legislature. 

It  was  in  the  constitutional  power  of  Congress  to  make  special  grants  to  in- 
venters,  or  to  authorise  them  to  be  issued  in  the  modes  provided. 

In  granting  public  lands  certain  forms  and  modes  of  proceeding  were  re- 
quired  by  law. 

But  this  does  not  prevent  Congress  from  making  legislative  grants. 

The  same  principle  applies  in  making  grants  to  inventocs.  They  must  be 
limited ;  but  they  are  issued  under  established  modes,  or  at  the  discretion  of 
Congress. 

By  the  construction  of  the  act  of  1 836,  the  licensee  of  a  planing  machine  may 
run  his  machine  under  an  extension  of  the  right,  by  that  act. 

But  that  act  has  no  application  to  an  extension  of  the  right  by  Congress. 

There  being  no  provision  in  the  act  extending  the  right,  nor  in  the  contract 
that  the  assignee  should  have  an  interest  in  the  renewal  of  the  patent,  none 
can  be  implied. 

A  surrender  and  correction  of  a  patent,  give  effect  to  it  in  all  cases  of  in- 
fringement subsequently  accruing,  though  the  patent  was  originally  invalid. 

And,  for  this  purpose,  the  correction  of  the  patent  is  considered  as  having 
been  made  at  the  time  it  was  originally  issued. 

Messrs.  Coffin^  Norton^  and  Stanbery  for  plaintiff. 
Mr.  Walker  for  defendant. 
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OPINION   OF    THE   COURT. 

The  plaintiff  claims,  as  assignee,  the  exclusive  right  of 
using  Woodworth's  planing  machine,  and  authorizing  others 
to  use  it,  within  the  county  of  Hamilton,  in  this  State,  inclu- 
ding a  certain  district  opposite  thereto,  in  the  State  of  Ken- 
tucky ;  and  this  bill  was  filed,  and  an  injunction  obtained, 
to  enjoin  the  defendant  from  running  the  machine,  in  viola- 
tion of  the  plaintiff's  right.  The  injunction  was  granted  in 
vacation,  and  a  motion  is  now  made  to  dissolve  it  on  the 
following  grounds : 

1.  The  extension  of  the  patent  granted  by  Congress  was 
not  within  its  constitutional  power,  and  is,  consequently, 
void. 

2.  If  valid  prospectively,  the  extension  cannot  affect,  in- 
juriously, previously  acquired  rights. 

3.  A  surrender  and  renewal  of  the  patent  cannot  affect 
previously  acquired  rights. 

Woodworth  obtained  his  patent  on  the  27th  of  December, 
1828.  The  patentee  died  the  9th  of  February,  1839.  On 
the  16th  of  November,  1842,  the  patent  was  extended  seven 
years,  on  the  application  of  his  administrator,  and  Congress 
extended  the  patent  another  term  of  seven  years,  on  the 
26th  of  February,  1845.  On  the  8th  of  July,  1845,  the  origi- 
nal patent  was  surrendered,  and  certain  defects  being  cor- 
rected, it  was  re-issued.  Bloomer,  the  plaintiff,  claims  the 
title  through  several  assignments ;  and,  among  others,  one 
from  Brooks  and  Morris,  who  acquired  title  29th  of  August, 
1843,  and  held  it  until  November  4,  1845.  On  the  11th  of 
September,  1843,  they  made  a  license  to  Stolley.  Bloomer's 
title  was  acquired  July  2, 1849. 

The  original  patent  would  have  expired  in  1842,  but,  be- 
ing extended  under  the  act  of  1836,  it  was  continued  to 
1849.  The  validity  of  this  extension  has  been  settled  by 
several  of  the  Circuit  Courts  ;  and,  finally,  by  the  Supreme 
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Court ;  no  objection  is  made  to  it.  But  the  extension,  by 
Congress,  is  alleged  to  be  invalid  ;  and  as  the  right  set  up 
by  the  complainant  was  derived  under  this  extension,  it  is 
alleged  to  be  of  no  validity. 

By  the  eighth  section  of  the  first  article  of  the  constitution, 
power  is  given  to  Congress  to  "  promote  the  progress  of  sci- 
ence and  useful  arts,  by  renewing,  for  limited  times,  to  au- 
thors and  inventors,  an  exclusive  right  to  their  respective 
writings  and  discoveries."  And  it  is  contended  that  the  time 
of  the  grant  must  be  limited  by  Congress  in  each  case  as  it 
arises,  or  by  a  general  provision  applicable  to  all  cases,  and 
that  the  latter  would  seem  to  be  the  most  appropriate,  if  not 
the  only  mode  of  making  the  grant.  Special  legislation,  it  is 
said,  on  such  a  subject,  is  not  only  opposed  to  the  spirit  of 
our  institutions,  but  it  would  be  impossible  to  legislate  in 
each  particular  case.  That  the  object  being  to  receive  an 
exclusive  right,  in  order  to  promote  the  progress  of  inven- 
tion, an  established  mode  of  procedure  is  implied.  The 
terms  are  general  to  all ''  authors  and  inventors,"  which  im- 
plies a  general  regulation  on  the  subject.  The  time  must 
be  limited ;  and  this  cannot  be  done,  it  is  argued,  consist- 
ently with  the  constitution  and  the  general  policy  of  our 
laws,  except  by  a  general  rule  of  action.  That  laws  cannot 
be  just  which  are  unequal ;  and  this,  it  is  insisted,  was  the 
original  understanding  of  Congress,  as  appears  by  the  first 
patent  act  and  acts  subsequently  passed.  The  grant  was 
limited  to  fourteen  years,  with  the  power  to  certain  officers, 
designated  in  the  act  of  1836,  on  the  proof  of  certain  facts, 
to  extend  the  patent  for  seven  years.  This  power  of  exten- 
sion was  first  given  in  the  act  of  1832.  It  was  to  be  done  by 
Congress  on  petition  and  notice.  The  object  of  the  renewal 
is  to  compensate  the  inventor,  on  proof  that  he  has  not  been 
compensated  for  his  *'  ingenuity,  labor,  and  expense,"  in  the 
matter  of  his  invention ;  and  this  was  made  the  ground  of 
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extension,  whether  by  Congress  or  by  certain  officers  of  the 
government. 

It  is  insisted  that,  by  the  act  of  1836,  Congress  exhausted 
its  powers,  and,  consequently,  cannot  extend  the  limitation 
of  the  grant ;  if  this  could  be  done,  the  limitation  of  the  con- 
stitution would  become  a  dead  letter ;  and  it  is  urged  that 
the  reasoning  in  McCuUoch  v.  Maryland^  4  Wheat.  316,  in 
this  respect,  is  conclusive  against  the  power  of  Congress. 

When  a  rule  of  action  is  prescribed  for  the  exercise  of  the 
executive  or  judicial  power,  it  must  conform  to  such  rule  ; 
and,  generally,  where  no  appeal  is  given,  the  power,  in  a 
particular  case,  terminates  when  the  act  is  done ;  but  this  is 
not  the  character  of  a  legislative  power. 

There  would  seem  to  be  no  doubt  that  the  constitutional 
power  in  question  might  have  been  fully  exercised  by  Con- 
gress in  making  special  grants ;  this  might  have  engrossed 
much  of  the  time  of  Congress,  and  it  might  not  be  thought 
the  mos^t  competent  body  to  investigate  the  facts  and  do 
equal  justice  to  inventors  ;  but  this  would  be  a  question  of 
expediency,  and  not  of  constitutional  power.  Congress,  from 
the  elements  of  which  it  is  composed,  is  not  considered  the 
most  fit  tribunal  to  investigate  claims ;  and  yet  it  continues 
to  exercise  this  power. 

Unlike  the  decision  of  a  court,  a  legislative  act  does  not 
bind  a  subsequent  legislature.  Each  body  possesses  the 
same  power,  and  has  a  right  to  exercise  the  same  discretion. 
Measures,  though  often  rejected,  may  receive  legislative 
sanction.  There  is  no  mode  by  which  a  legislative  act  can 
be  made  irrepealable,  except  it  assume  the  form  and  sub- 
stance of  a  contract. 

If  in  any  line  of  legislation  a  permanent  character  could 
be  given  to  acts,  the  most  ii\jurious  consequences  would  re- 
sult to  the  country.  Its  policy  would  become  fixed  and  un- 
changeable on  great  national  interests,  which  might  retard, 
if  not  destroy,  the  public  prosperity.  Every  legislative  body, 
11 
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unless  restricted  by  the  coastitution,  may  modify  or  abolish 
the  acts  of  its  predecessors ;  whether  it  would  be  wise  to  do 
so,  is  a  matter  for  legislative  discretion. 

Congress  adopted  a  system  for  the  sale  and  granting  of 
the  public  lands,  but  no  one  doubts  that  it  may  make  special 
grants  of  land  by  law.  This  has  been  done ;  and  the  same 
principle  applies  to  the  granting  of  an  exclusive  right  to  an 
inventor.  The  machinery  through  which  this  right  is  ordi- 
narily applied  for,  and  obtained,  may  be  dispensed  with,  and 
the  title  may  be  conferred  by  a  legislative  grant ;  and  this 
may  be  done  in  regard  to  the  extension  of  an  exclusive  right 
by  Congress,  the  same  as  in  originally  granting  it.  No  con- 
stitutional restriction  appears  to  exist  against  the  exercise 
of  this  power  by  Congress.  Whether  such  a  restriction  may 
be  found  in  previously  acquired  rights,  will  be  considered 
under  another  head. 

There  is  no  prohibition  in  the  law  against  a  second  ex- 
tension, while  provision  is  made  for  a  first  extension,  should 
the  inventor  bring  himself  within  it.  The  expressed  policy 
of  the  law  is  to  compensate  the  inventor,  not  only  for  his  ex- 
pense, but  for  his  labor  and  ingenuity ;  and,  if  this  object  be 
not  attained  by  a  first  extension,  there  would  seem  to  be  jus- 
tice in  a  second.  This  can  only  be  done  by  act  of  Congress, 
as  the  law  makes  no  provision  on  the  sulg'ect.  Had  the  act 
of  Congress  provided  for  a  second  extension,  on  the  same 
principles  of  the  first  one,  the  power  could  not  have  been 


It  is  said  monopolies  are  odious ;  but  a  patent  right,  that 
shall  compensate  the  inventor,  is  not  a  monopoly,  in  the 
general  sense  of  that  term.  The  inventor  takes  nothing  from 
society.  He  confers  upon  it  a  benefit  by  his  labor  and  in- 
genuity ;  and  it  is  reasonable  that  he  should  be  paid  for  such 
services,  and  the  law  designs  to  give  him  nothing  more  than 
a  compensation ;  he  is  entitled  to  this  by  the  immutable  prin- 
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ciplee  of  justicei  and  it  is  believed  to  be  given  to  him  by  the 
laws  of  all  civilized  nations. 

It  is  alleged  that  there  was  no  inquiry  as  to  the  expenses 
and  labor,  when  this  patent  was  extended  by  act  of  Con- 
gress. It  is  not  the  province  of  the  judiciary  to  inquire  into 
the  reasons  which  induced  the  passage  of  the  law,  with  the 
view  of  testing  its  validity.  If  constitutional,  it  must  be  en- 
forced, without  regard  to  the  policy  or  justice  which  dicta- 
ted it. 

The  second  ground  assumes  that  if  Congress  had  power  to 
extend  the  right  of  the  patentee,  it  can  only  operate  pros- 
pectively. 

Stolley  obtained  his  license  the  11th  of  September,  1843, 
to  run  one  of  the  Woodworth  machines,  until  the  expira- 
tion of  the  judicial  extension  imder  the  act  of  1836.  As  the 
law  stood,  the  exclusive  right  would  then  expire  and  become 
common ;  and  it  is  argued  that  it  may  be  fairly  presumed 
this  expectation  induced  the  defendant  to  incur  the  expense 
of  purchasing  the  planing  machine,  and  putting  it  in  opera- 
tion ;  but,  if  this  law  affect  his  right,  he  must  take  out  a  new 
license,  or  abandon  his  machine  and  lose  his  expenditures  ; 
and  a  reference  is  made  to  the  case  of  Wilson  v.  Rcmsseau^  4 
How.  646,  where  the  court  held  the  licensee  was  entitled  to 
ran  his  machine  during  the  extension  of  the  patent  under  the 
act  of  1836. 

The  decision  in  that  case  was  made  by  the  construction  of 
the  act,  and  can  have  no  application  to  the  legislative  ex- 
tension under  consideration.  In  that  act  of  extension  there 
was  no  saving  of  the  right  of  any  license,  expressed  or  im- 
plied. 

In  regard  to  the  value  of  the  machine,  it  may  be  a  matter 
of  doubt  whether  it  was  rendered  less  valuable  by  the  ex- 
tension of  the  exclusive  right.  A  right  which  becomes  com- 
mon can  be  of  no  more  value  to  one  person  than  another, 
except  as  the  capacity  and  cfEciency  of  one  may  be  supe- 
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rior  to  another.    If  the  right  ta  use  the  machine  be  common, 

in  all  probability  it  could  not  be  sold  for  a  higher  price  than 
it  would  bring  under  an  extension  of  the  exclusive  right.  In 
the  latter  case,  a  license  must  be  purchased ;  but  more  than 
a  compensation  for  this  would  be  realized  in  lessening  the 
competition ;  so  that,  whether  the  licensee  should  elect  to 
run  his  machine  or  to  sell  it,  his  interests  would  not  be  much, 
if  any,  affected  by  an  extension  of  the  right.  To  presume 
that  the  patentee  would  fix  the  price  of  a  license  so  high  as 
to  discourage  a  purchaser,  is  contrary  to  the  ordinaiy  mo- 
tive of  human  action. 

If  an  extreme  case  be  supposed  of  an  individual  who  had 
expended  a  large  sum  in  preparing  to  run  several  machines^ 
under  a  license,  which,  on  an  extension  of  the  right,  the  pat- 
entee shall  refuse  to  renew,  could  the  law  redress  such  an 
injury,  whether  real  or  supposed  ? 

It  is  true,  the  licensee  may  have  expected  that,  at  the  ter- 
mination of  the  patent,  the  right  would  become  common; 
but  how  would  his  case  differ  from  any  other  person  who 
had  incurred  an  expenditure  equally  large  to  run  machines, 
when  the  right  should  become  common,  but  was  prevented 
from  doing  so  by  a  legislative  extension  of  the  patent?  In 
both  cases,  the  same  expectation  led  to  the  expenditure, 
and  the  same  act  of  extension  to  the  disappointment.  In 
principle,  the  claims  would  be  the  same ;  and  if  the  licensee 
could  be  held  exempt  from  the  operation  of  the  act,  the 
other  would  be  equally  exempt.  The  true  answer  to  the 
case  put  is,  the  expenditure  made  by  the  licensee,  or  any 
other  person,  was  made  with  a  presumed  knowledge  of  the 
law  that  Congress  had  power  to  extend  the  patent ;  and,  with 
this  knowledge,  the  risk  of  a  renewal  of  ^e  patent  was  in- 
curred. Under  such  circumstances,  there  can  be  no  ground 
for  complaint.  Congress  might  have  imposed  conditions 
favorable  to  the  licensee,  on  the  renewal  of  the  right ;  but 
this  not  having  been  done,  and  there  being  no  provision  in 
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the  contract  of  license  beybn<}  the 
can  be  implied. 

A  retrospective  law  is  not,  necesi 
No  State  can  impair  the  obligations  I 
inhibition  does  not  apply  to  the  ge\  .««    m 

Satterlee  v.  MaUhewsorty  2  Peters  380,  tmA  conrt  held  that  a 
statute  of  Pennsylvania  was  valid,  which  declared  that  the 
relation  of  landlord  and  tenant  should  exist  under  a  certain 
Connecticut  titie  in  that  State,  although,  prior  to  such  stat- 
ute, the  courts  had  decided  that  no  such  relation  existed,  and 
effect  was  given  to  this  statute  by  the  courts  of  the  State, 
and  by  the  Supreme  Court  in  the  case  above  cited. 

The  third  ground  assumes  that  the  surrender  and  renewal 
of  the  patent  cannot  affect  previously  acquired  rights. 

How  was  the  interest  of  Stolley  affected  by  the  legislative 
extension  and  subsequent  surrender  and  correction  of  the 
patent  ?  In  September,  1843,  he  received  a  license  to  run 
Woodworth's  planing  machine.  This  was  under  the  exten- 
sion of  the  patent  procured  by  the  administrator,  which  ran 
to  November,  1849.  Now,  it  is  admitted  that  the  surrender 
and  renewal  of  the  patent  would  not  affect,  injuriously,  the 
right  of  Stolley.  But  his  right  extended  only  to  the  limita- 
tion of  the  renewed  patent  to  1849,  and  this  he  has  fully  en- 
joyed. That  he  had  no  right  beyond  this  has  been  .shown, 
under  the  second  ground  assumed  by  defendant's  counsel. 
Stolley  must  be  considered  as  having  taken  his  license,  sub- 
ject to  the  power  of  Congress,  to  extend  the  patent  by  a  spe- 
cial act,  as  was  subsequently  done. 

•  It  is  said  that  the  surrender  of  the  patent  is  conclusive 
evidence  of  its  invalidity,  and,  consequently,  that  the  paten- 
tee could  have  had  no  rights  under  the  original  patent.  This 
inference  is  not  sustained  by  the  facts.  The  patent  had 
been  sustained  on  all  points  of  objection,  by  several  of  the 
Circuit  Courts,  and  by  the  Supreme  Court.  The  thirteenth 
section  of  the  act  of  1836  provides  that "  the  patent  so  re- 
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issued,  together  with  the  corrected  description  and  specifica- 
tions, shall  have  the  same  efiect  and  operation  in  lawr,  on  the 
trial  of  all  actions  hereafter  commenced  for  causes  subse- 
quently accruing,  as  though  the  same  had  been  originally 
filed  in  such  corrected  form,  before  the  issuing  of  the  original 
patent."  Now,  if  the  patent  were  invalid,  by  reason  of  a 
defective  specification,  as  contended,  still  the  right  of  the 
plaintifi*  is  sustainable.  The  ground  of  complaint  is  for 
causes  accruing  subsequently  to  the  re-issuing  of  the  cor- 
rected patent,  and  in  all  si^ch  cases  the  corrected  patent  is 
made  to  apply,  by  the  act,  as  though  it  had  been  so  issued 
originally.  The  argument,  therefore,  that  Stolley  acquired 
rights  under  the  invalid  patent,  which  he  could  exercise  under 
the  legislative  extension  of  the  right,  is  unsustainable.  He 
acquired  no  right  beyond  the  term  for  which  the  patent  was 
renewed,  on  the  application  of  the  administrator. 

The  extension  granted  by  Congress,  it  is  said,  was  of  the 
original  patent.  This  is  admitted.  It  was  the  original  pat- 
ent that  was  surrendered  and  corrected  after  the  legislative 
extension.  Under  that  extension,  the  patentee  could  exer- 
cise all  the  rights,  and  claim  aU  the  privileges,  conferred  by 
the  original  patent. 

The  motion  to  dissolve  the  injunction  is  overruled. 


Lessee  of  Galladay  v.  MgKinsey  et  al. 

Swan  4^  Andrews  for  plaintiff. 
Thurman  for  defendant. 

Since  the  commencement  of  this  suit,  the  defendant,  who 
claims  under  a  tax  title,  filed  his  bill  in  the  State  court 
against  the  lessor  of  the  plaintiff,  a  non-resident,  and  by 
publication,  procured  a  decree  of  the  title,  no  notice  being 
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given  to  the  party  nor  his  counsel  in  the  case,  of  which  the 
defendant  had  full  notice.    With  the  view  of  reversing  this- 
decree  in  the  State  court,  the  counsel  for  plaintiff  moved  a 
continuance. 
On  the  facts  stated,  the  court  continued  the  cause. 


Sylvanus  Lathrop  v.  William  Stuart. 

A  judgment  or  decree  of  a  court  having  plenary  jurisdiction  of  tlie  subject 
matter,  being  averred  in  pleading,  it  will  be  presumed  that  the  requisite  prior 
proceedings  were  had. 

The  proceedings  under  the  late  bankrupt  law  of  the  United  States  upon  the 
petition  of  a  debtor  for  relief,  are  not  ex  parte  in  their  character. 

This  court  will  take  judicial  notice  that  the  District  Courts  of  the  Union 
were  invested  with  exclusive  original  jurisdiction  in  such  cases ;  and  a  decree 
and  certificate  of  discharge  being  averred,  the  court  will  presume  that  all  pre- 
vious necessary  steps  were  duly  taken. 

The  4th  section  of  the  late  bankrupt  act  makes  the  decree  and  certificate 
conclusive,  unless  fraud  in  obtaining  them  is  averred. 

Mr.  jD.  Peck  for  plaintiff. 
Mr.  Foz  for  defendant. 

OPINION   OF  THE   COURT. 

The  plea  to  which  a  demurrer  is  filed  in  this  case,  sets  up 
in  bar  of  the  action,  the  defendant's  discharge  under  the  late 
bankrupt  act,  by  the  decree  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Alabama.  The 
averment  of  the  plea  is,  that  such  decree  was  duly  entered, 
and  a  certificate  issued  in  pursuance  thereof.  It  is  insisted 
that  the  plea  is  deficient,  in  not  averring  that  a  petition  was 
filed,  and  that  the  court  had  jurisdiction. 

It  is  a  principle  long  since  settled,  that  in  pleading  the 
judgment  or  decree  of  a  court  having  plenary  jurisdiction  of 
the  subject,  it  is  not  necessary  to  set  forth  the  proceedings 
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preliminary  to  such  judgment  or  decree.  The  presumption 
of  law  is  conclusive,  that  all  the  requisite  prior  proceedings 
were  had  in  the  case,  till  the  contrary  appears.  This  gene- 
ral doctrine  is  not  controverted  by  the  counsel  in  support 
of  this  demurrer,  but  its  applicability  to  a  decree  of  a  Dis- 
trict Court  in  bankruptcy  is  denied.  It  is  contended  that 
proceedings  in  bankruptcy  under  the  late  law  were  virtually 
ez  parte;  and  that  a  party  pleading  a  discharge  under  it, 
must  aver  that  all  the  steps  required  by  the  statute  have  been 
strictly  pursued,  and  that  the  court  had  jurisdiction  to  enter 
the  final  decree. 

It  may  be  remarked  in  the  first  place,  that  the  court  can 
see  no  reason  for  holding  that  bankrupt  proceedings  are,  in 
any  just  sense  of  the  term,  ex  parte  in  their  character.  By 
the  express  requirement  of  the  bankrupt  act,  the  creditors  of 
the  petioner  for  relief  under  it  were  entitled  to  notice  of  the 
pendency  of  the  petition,  by  publication  in  at  least  three 
newspapers  in  the  District.  And,  in  addition  to  this,  before 
a  final  decree  of  discharge  could  be  entered,  every  creditor 
of  the  applicant  whose  residence  was  known,  was  entitled  to 
notice,  either  personally  served  on  him,  or  by  letter,  directed 
to  him,  at  his  usual  place  of  residence,  of  the  time  and  place 
of  the  hearing  of  the  petition  for  a  final  discharge.  Tins 
court  will  presume  that  this  requisite  of  the  law  has  been 
complied  with ;  and,  consequently,  that  the  creditors  of  the 
defendant  were  parties  to  the  proceeding  in  bankruptcy.  In 
this  view,  it  was  not  ex  parte  ;  and  the  legal  presumption  in 
favor  of  the  regularity  and  validity  of  the  steps  pursued  prior 
to  the  decree,  exists  in  full  force. 

This  court  will  take  judicial  notice  of  the  fact,  that  the 
District  Courts  of  the  Union  were  vested  with  exclusive  juris- 
diction in  all  original  proceedings  under  the  bankrupt  act. 
By  the  7th  section  of  that  act,  it  is  expressly  declared,  "  that 
all  petitions  by  any  bankrupt  for  the  benefit  of  said  act,  and 
all  petitions  by  a  creditor  against  any  bankrupt  under  said 
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act,  and  £dl  proceedings  in  the  case  to  ttie  close  thereof,  shall 
be  had  in  the  District  Court  within  and  for  the  District  in 
which  the  person  supposed  to  be  a  bankrupt  shall  reside  or 
have  his  place  of  business,  at  the  time  when  such  petition  is 
filed,  except  where  otherwise  provided  in  this  act."  This 
provision  b  quite  sufficient,  in  the  judgment  of  this  court,  to 
support  the  usual  legal  intendments  in  favor  of  the  proceed- 
ings and  jurisdiction  of  a  District  Court,  in  bankrupt  cases. 

But  we  suppose  the  provision  of  the  4th  section  of  the 
bankrupt  law,  declaring  the  force  and  effect  of  a  decree  of 
discharge,  is  conclusive  upon  the  question  presented  on  this 
demurrer.  That  provision  is  as  follows :  ''  And  such  dis- 
charge and  certificate,  when  duly  granted,  shall,  in  all  courts 
of  justice  be  deemed  a  full  and  complete  discharge  of  all 
debts,  contracts,  and  other  engagements  of  such  bankrupt, 
which  are  provable  under  this  act,  and  shall  be  and  may  be 
pleaded,  as  a  full  and  complete  bar  to  all  suits  brought  in 
any  court  of  judicature  whatever,  and  the  same  shall  be  con- 
clusive evidence  of  itself  in  favor  of  such  bankrupt,  unless 
the  same  shall  be  impeached  for  some  fraud  or  willful  con- 
cealment by  him  of  his  property  or  rights  of  property."  In 
the  case  of  White  v.  Howe  and  others,  3  McLean  294,  a  con- 
struction was  given  to  this  provision,  in  the  decision  of -a  de- 
murrer to  a  plea  precisely  like  that  now  before  this  court. 
This  decision  was  made  in  the  Michigan  Circuit  Court,  Judge 
McLean  presiding.  His  language  is :  "  The  plea  is  sub- 
stantially good.  It  is  not  necessary  to  set  out  in  such  plea 
more  than  the  certificate  and  discharge  duly  authenticated. 
The  above  provision  makes  these  evidence,  and  conclusive 
evidence,  unless  the  proceedings  shall  be  shown  to  have  been 
fraudulent." 

The  demurrer  is  therefore  overruled. 
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Samuel  R.  Henckley  v.  William  H.  Hendbickson  &  Campbell, 

Fraud  is  not  to  be  presumed,  Uiough  it  may  be  proved  by  circumstances. 

To  disaffirm  a  contract,  the  property  must  be  returned,  if  practicable. 

Kotes  being  misdescribed  in  the  declaration,  the  plaintiff  may  recover  on  bis 
general  counts. 

In  such  case  he  can  only  recover  the  value  of  the  property,  in  the  market. 

When  there  is  no  unfairness,  the  price  agreed  upon,  though  extravagant, 
must  be  paid. 

The  value  of  the  thing  in  the  market  is  the  rule,  no  price  being  fixed. 

Letters  of  one  of  the  defendants  being  read  on  the  trial,  is  no  ground  for  sur- 
prise, for  which  a  new  trial  can  be  granted. 

Mr.  MiUs  for  the  plaintiff. 

Messrs.  Stanbery  Sf  Campbell  for  defendants. 

OPINION   OF   THE   COURT. 

This  suit  is  founded  on  the  sale  of  a  certain  stock  of  hogs 
represented  to  have  been  imported,  and  which  were  sold  to 
the  defendants  at  high  prices ;  one  rated  at  one  thousand  dol- 
lars, another  at  five  hundred  dollars.  Notes  were  given  for 
the  purchase,  on  a  part  of  which  this  suit  is  brought,  amount- 
ing to  twenty-one  hundred  dollars.  The  notes  were  proved 
on  the  trial,  before  the  jury.  But  they  having  been  misde- 
scribed in  the  declaration,  were  objected  to,  when  offered  in 
evidence,  and  the  court  sustained  the  objection.  The  plain- 
tiff then  proceeded  on  his  general  counts. 

The  sale  was  made  by  Anthony  B.  Allen,  the  agent  of  the 
plaintiff,  to  the  defendants. 

In  the  defence,  fraud  was  alleged,  and  that  the  hogs  were 
of  little  value ;  some  one  or  two  of  them,  for  which  a  high 
price  was  paid,  were  of  no  value.  One  of  the  witnesses  stated 
that  he  could  have  purchased  as  good  a  stock  for  thirty  dol- 
lars per  head. 

Proof  was  offered  of  the  representations  of  the  value  of  the 
hogs  by  the  agent,  at  the  time  of  the  sale,  to  which  an  objec- 
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tion  was  made ;  but  the  court  permitted  so  far  as  the  repre- 
sentations were  made  by  the  agent,  at  the  time  of  the  sale, 
as  a  part  of  the  res  gesta. 

Several  depositions  were  taken  under  a  notice  in  pursu- 
ance of  the  statute  of  the  State,  at  the  taking  of  which  the 
counsel  on  both  sides  were  present.  The  plaintiff's  counsel 
left  before  the  last  witness  was  examined,  with  the  under- 
standing that  the  witness  would  only  be  examined  on  the 
same  points  on  which  the  other  witnesses  testified.  But  the 
examination  was  on  other  points.  The  court  held,  on  objec- 
tion being  made,  that  the  deposition  could  be  read  only  as 
taken  by  consent,  to  obviate  the  expense  of  bringing  the  wit- 
nesses to  court;  but  that  the  latter  part  of  the  deposition 
objected  to,  could  not  be  read,  except  by  consent  of  the  par- 
ties ;  consent  being  given,  the  whole  deposition  was  read. 

Allen's  deposition  being  read,  proved  his  agency,  and  that 
he  purchased  the  hogs  with  the  money  of  the  plstintiff,  in 
England.    The  notes  given  were  transferred  to  the  plaintiff. 

The  court  instructed  the  jury  that  fraud  could  not  be  pre- 
sumed, but  that  it  might  be  proved  by  circumstances.  That 
to  disaffirm  the  contract,  it  was  necessary  for  the  defendants 
to  return  the  property  to  the  vendor,  or  offer  to  return  it. 
But  where  this  is  not  done,  and  fraud  exists,  the  plaintiff  can 
only  recover  what  the  property  is  worth. 

The  prices  appeared  to  be  extravagant,  but  it  was  for  the 
jury  to  say  what  was  the  value  of  the  stock,  as  it  was  gene- 
rally estimated  in  the  country.  That  the  true  inquiry  was, 
what  was  the  stock  really  worth  in  the  market.  It  appears 
that  about  this  time  an  extravagant  estimate  was  placed 
upon  this  description  of  stock,  and  from  the  letters  of  one  of 
the  defendants  read  in  evidence,  his  estimate  of  the  value  of 
the  property,  some  time  after  the  purchase,  was  at  least  equal 
to  the  price  he  agreed  to  pay,  and  that  he  contemplated  a 
large  profit  from  the  contract. 
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The  estimate  is  very  diflferent  now  from  what  it  was  then. 
And  it  will  be  for  the  jury  to  inquire  whether  the  agent  of 
the  plaintiff  conduced  in  any  degree,  by  false  representations 
of  the  value  of  the  stock,  to  mislead  the  defendants.  Where 
no  fraud  or  misrepresentation  has  been  used  in  the  sale  of 
an  article,  the  price  agreed  upon  must  be  paid,  if  no  unfair 
means  were  resorted  to,  to  produce  such  a  result. 

The  jury  returned  a  verdict  for  the  plaintiff. 

A  motion  for  a  new  trial  was  made  on  several  grounds ; 
among  others,  that  the  defendants  were  surprised  at  the  in- 
troduction of  the  letters  of  the  defendants,  speaking  of  the 
hogs  as  of  great  value,  and  recommending  them  to  others,  &c. 
But  the  court  overruled  the  motion,  on  the  ground  that  there 
could  be  no  surprise  from  the  letters  written  by  one  of  the 
defendants.  And  that  the  verdict  could  not  be  said  to  be 
against  the  evidence. 

Judgment  on  the  verdict. 


Zerah  Todd  v.  Stephen  Csumb. 

The  statute  of  limitations  of  Ohio  does  not  bar  an  action  on  a  judgment. 

A  judgment  is  not  an  agreement,  contract,  or  promise  in  writing,  nor  is  it  in 
a  legal  sense  a  specialty. 

Nor  is  a  judgment  barred  by  the  proTision,  that  four  years  shall  be  a  bar  to 
all  actions  not  enumerated  in  the  statute. 

It  would  be  inconsistent  with  the  policy  of  the  statute,  to  bar  a  judgment  in 
four  years,  while  fifteen  years  are  required  to  bar  a  promise  in  writing.     . 

To  an  action  on  a  judgment,  the  defendant  cannot,  in  his  plea,  contradict  the 
record. 

Mr.  Parsons  for  plaintiff. 

Mr.  for  defendants. 
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This  suit  is  brought  on  a  judgment  rendered  in  the  State 
of  New  York.    The  defendant  filed  four  pleas  : 

1.  Nul  tiel  record. 

2.  Satisfaction. 

3.  Statute  of  limitations  of  fifteen  years. 

4.  The  limitation  of  four  years. 

To  the  3d  and  4th  pleas  the  plaintiff*  has  demurred,  and 
the  case  on  the  demurrer  is  now  submitted. 

This  question  arises  on  a  construction  of  the  statute  of  lim- 
itations of  this  State,  and  it  appears  the  point  has  never  been 
ruled  by  any  of  the  courts  of  the  State. 

The  statute  provides,  ^'  that  all  actions  upon  the  case,  cov- 
enant, and  debt  founded  upon  a  specialty,  or  any  agreement, 
contract,  or  promise  in  writing,  must  be  brought  within  fif- 
teen years."  And  in  the  same  section  it  is  provided,  that 
"  all  other  actions  not  herein  enumerated,  must  be  brought 
within  four  years  after  such  right  of  action  shall  have  ac- 
crued." 

As  the  action  before  us  is  founded  upon  a  judgment,  it 
becomes  a  question  whether  it  is  barred  by  the  statute. 

It  must  be  observed  that  the  actions  by  name  are  not  bar- 
red, without  reference  to  the  causes  on  which  they  are 
founded.  An  action,  whether  it  be  upon  the  case,  covenant, 
or  debt,  is  barred  in  fifteen  years,  if  it  be  founded  upon  an 
obligation  in  writing,  and  not  otherwise.  This  cannot  apply 
to  an  action  brought  on  a  judgment,  as  that  is  not  an  agree- 
ment in  writing,  nor  is  it  a  specialty  in  the  legal  sense  of  that 
term. 

Can  the  other  provision  of  the  act  apply :  "  all  other  ac- 
tions not  herein  enumerated,  must  be  brought  within 
four  years  after  such  right  of  fwtion  shall  have  accrued"  ? 
This  evidently  applies  to  a  contract,  written  or  parol,  where 
the  time  of  action  accrues.    This  cannot  be  said  of  a  judg- 
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ment  strictly,  as  it  has  reduced  the  right  of  action  to  judg- 
ment. Besides,  it  would  seem  to  be  inconsbtent  with  the 
policy  of  the  act,  to  require  a  suit  to  be  brought  in  four  years 
from  the  rendition  of  a  judgment,  when  fifteen  years  is  the 
limit  to  an  action  on  a  note  of  hand  or  other  agreement  in 
writing. 

There  being  no  provision  of  the  statute  which  bars  a  judg- 
ment, it  follows  there  is  no  limitation  to  an  action  brought 
upon  it.    The  demurrer  to  the  pleas  therefore  is  sustained. 

The  defendant  made  affidavit  that  he  had  never  been 
served  with  process,  in  the  suit  where  judgment  was  obtain- 
ed against  him ;  and  that  he  never  employed  an  attorney  to 
appear  for  him.  From  the  record  in  New  York  it  appears 
the  declaration  was  filed  against  the  defendant  in  custody, 
&c.  It  has  been  held  in  New  York,  that  to  an  action 
brought  on  a  judgment  the  defendant  may  deny  in  his  plea 
the  service  of  process,  even  in  contradiction  of  the  record. 
But  the  correctness  of  this  ruling  may  well  be  doubted.  If 
the  fact  of  service  of  notice  appeared  from  the  record,  it  would 
seem  that  the  record  can  no  more  be  contradicted,  in  this 
respect,  than  any  other  fact  apparent  on  the  record. 

But  as  this  question  is  a  new  one  in  this  court,  leave  is 
given  the  defendant  to  file  his  plea,  subject  to  exception ;  and 
the  cause  was  continued. 
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The  defendants  are  charged,  in  this  court,  of  counterfeit- 
ing the  coin  of  the  United  States.  They  are  now  in  jail,  on 
a  criminal  charge  under  the  process  of  the  State  court;  and 
a  motion  is  made  in  behalf  of  persons  who  were  bail  for  their 
appearance  at  this  term,  for  a  habeas  corpus  to  bring  the 
defendants  before  this  court,  and  from  the  custody  of  the 
State. 
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The  court  said,  where  a  person  is  in  custody  under  the 
State  authority,  this  court  has  no  power  to  take  the  ac- 
cused from  such  custody ;  nor  has  a  State  court  power  to  re- 
move  by  a  habeas  corpus  a  defendant  from  the  custody  of  a 
court  of  the  United  States. 

A  habeas  corpus  should  be  applied  for  to  the  State  court 
with  the  view  of  bringing  the  defendants,  by  the  order  of  that 
court,  before  this  court,  to  answer  the  charges  against  them 
here ;  after  which  they  can  be  remanded  to  the  State  court. 

Or,  if  the  defendants  shall  be  first  tried  in  the  State  court, 
this  court  can  direct  a  capias  to  the  marshal  to  arrest  them, 
so  soon  as  they  shall  be  discharged  from  their  present  im- 
prisonment. Under  the  circumstances,  no  step  will  be  taken 
against  the  bail  in  this  court.  After  the  release  of  the  de- 
fendants from  State  custody,  the  b€ul  here  will  be  liable  for 
their  appearance.    Their  recognizance  will  be  continued. 


John  P.  Campbell  v.  Samuel  Kdikfatrick. 

The  7th  sec.  of  the  fagitire  act  of  1150,  creates  new  offences  and  penalties. 

Jurisdiction  is  given  to  the  District  Court  of  the  United  States,  both  in  the 
criminal  and  civil  prosecutions  under  the  act. 

As  the  Circuit  Court  has  no  jurisdiction  originally,  in  a  criminal  procedure 
under  the  statute,  it  seems  not  to  come  within  the  provisions  of  the  act  of  1846, 
authorising  transmissions  to  be  made,  of  indictments  froM  the  District  to  the 
Circuit  Court 

The  act  of  1846  does  not  relate  to  civil  prosecutions. 

Mr.  Chambers  for  plaintiff. 

OPINION   OP   THE  COURT. 

A  motion  was  made  to  dismiss  this  cause,  on  the  ground 
that  jurisdiction  is  given  to  the  District  Court. 

The  7th  sec.  of  the  fugitive  act  of  1850,  provides,  that  if 
any  person  shall  knowingly  and  willingly  obstruct,  hinder,  or 
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prevent  a  claimant,  his  agent  or  attorney,  or  any  person  or 
persons  lawfully  assisting  him,  from  arresting  sach  a  fugitive 
fix>m  service  or  labor,  either  with  or  without  process  as  afore- 
said, or  shall  rescue,  or  attempt  to  rescue  such  fugitive,  or 
shall  aid,  abet  or  assist  such  person  so  owing  service  or  labor 
as  aforesaid,  directly  or  indirectly,  to  escape  from  such 
claimant,  his  agent  or  attorney,  or  other  person  or  persons 
legally  authorised  as  aforesaid,  or  shall  harbor  or  conceal 
such  fugitive,  so  as  to  prevent  the  discovery  and  arrest  of 
such  person,  after  notice  or  knowledge  of  the  fact  that  such 
person  was  a  fugitive  from  service  or  labor,  shall,  for  either 
of  said  offenses,  be  subject  to  a  fine  not  exceeding  one  thou- 
sand dollars,  and  imprisonment  not  exceeding  six  months, 
by  indictment  and  conviction  before  the  District  Court  of  the 
United  States,  for  the  District  in  which  such  offense  may 
have  been  committed,  or  before  the  proper  court  of  criminal 
jurisdiction,  if  committed  within  any  of  the  organized  terri- 
tories of  the  United  States ;  and  shall  moreover  forfeit  and 
pay>  by  way  of  civil  damages  to  the  party  injured  by  such 
illegal  conduct,  the  sum  of  one  thousand  dollars,  for  each 
fugitive  BO  lost  as  aforesaid,  to  be  recovered  by  action  of 
debt,  in  any  of  the  District  or  Territorial  Courts  aforesaid, 
within  \«'ho8e  jurisdiction  the  said  offense  may  have  been 
committed.*' 

The  provisions  of  this  statute  are  explicit,  both  as  regards 
the  prosecution  by  indictment  for  the  offense  stated,  and  also 
the  prosecution  of  a  civil  action  for  the  thousand  dollars 
penalty  for  each  slave  that  escapes,  through  the  interference 
of  the  defendant,  as  the  statutory  damages  to  be  recovered. 
The  jurisdiction  is  given  to  the  District  Court  and  not  to  the 
Circuit  Court  The  motion  for  a  dismissal  is,  therefore, 
granted. 

At  the  time  the  above  decision  was  made,  the  court  was 
not  aware  that  a  different  decision  had  been  made  in  the 
New  England  Circuit,  and,  perhaps  also,  in  the  Southern 
District  of  New  York. 
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Those  decisions,  it  is  understood,  were  made  chiefly  under 
an  act  to  regulate  the  proceedings  in  the  Circuit  and  Dis- 
trict Courts  of  the  United  States,  and  for  other  purposes, 
passed  the  8th  of  August,  1846.  The  2d  section  of  that  act 
provides,  that "  whenever  the  District  Attorney  shall  deem  it 
necessary,  it  shall  be  lawful  for  any  Circuit  Court,  in  session, 
by  order  entered  on  its  minutes,  to  remit  to  the  next  term 
or  session  of  the  District  Court  of  the  same  District,  any  in- 
dictment pending  in  the  said  Circuit  Court,  when  the  offense 
or  offenses  therein  charged  may  be  cognizable  by  the  said 
District  Court ;  and  in  like  manner  it  shall  be  lawful  for  any 
District  Court  to  remit  to  the  next  term  or  session  of  the 
said  Circuit  Court  of  the  same  District,  any  indictment  pend- 
ing in  the  Bsid  District  Court;  and  such  remission  shall 
carry  with  it  all  recognizances,  processes,  and  proceedings 
in  the  case  in  the  court  from  which  the  remission  is  made ; 
and  the  court  to  which  such  remission  is  made,  shall,  after  the 
order  of  remission  is  filed  therein,  act  and  proceed  in  the  case, 
as  if  the  indictment,  and  all  other  proceedings  in  the  same, 
had  been  originated  in  said  court." 

The  3d  sec.  provides, ''  that  the  District  Court  may  remit 
to  the  Circuit  Court,  any  indictment  pending  in  said  District 
Court,  when,  in  the  opinion  of  the  court,  difficult  and  import- 
ant questions  of  law  are  involved  in  the  case ;  and  the  pro- 
ceedings thereupon  shall,  thereafter,  be  the  same  in  the  Cir- 
cuit Court,  as  if  such  indictment  had  been  originally  found 
and  presented  therein." 

The  above  provisions  would  seem  to  have  no  application 
to  a  civil  case.  They  apply  to  indictments,  and  to  cases  of 
which  the  Circuit  and  District  Courts  have  concurrent  juris- 
diction. The  third  section  provides  that  the  case  remitted 
from  the  District  to  the  Circuit  Court  shall  be  prosecuted 
**  as  if  such  indictment  had  been  originally  found  and  pre- 
sented therein."  Now  this  could  not  be  said  of  a  case  in 
which  the  Circuit  Court  had  no  original  jurisdiction. 
12 
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By  the  above  statute  the  criminal  jurisdiction  of  the  Dis- 
trict Court  was  enlarged,  so  as  to  make  it  concurrent  with 
the  Circuit  Court ;  and  the  remissions  from  one  Circuit  to 
the  other  were  intended  to  facilitate  the  public  business.  But 
the  statute  applies  only  to  criminal  cases. 

The  fugitive  law  creating  the  offense  stated,  was  passed 
four  years  after  the  law  authorizing  remissions  of  indict- 
ments from  the  one  court  to  the  other,  and  the  jurisdiction  is 
given  to  the  District  Court.  The  Circuit  Court  has  no  jurisdic- 
tion under  the  act  creating  the  offense,  and  it  does  not,  there- 
fore, come  within  the  provisions  of  the  act  of  1846.  That 
act  created  no  new  jurisdiction  in  either  court,  but  merely 
provided  for  an  exchange  of  jurisdictions  which  was  vested 
in  each.  It  therefore  would  seem  to  be  clear  that  an  indict- 
ment under  the  fugitive  law,  of  which  the  District  Court  has 
jurisdiction  expressly  given,  and  of  which  the  Circuit  Court 
has  no  jurisdiction  under  the  act,  cannot  be  transmitted  to 
and  tried  by  the  Circuit  Court.  And  as  the  act  of  1846  is 
limited  to  criminal  cases,  it  can  have  no  application  to  civil 
actions,  brought  for  the  penalty  under  the  blcU 
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The  14th  section  of  the  Act  of  Oongress  of  the  30th  of  April,  1790,  provi- 
ding that  the  forgeiy  of,  or  the  uttering  and  publishing  of,  any  forged  "  certifi- 
cate, Indent,  or  other  public  security,"  shall  be  punished  by  death,  is  repealed 
by  the  I7th  section  of  the  Grimes  Act,  of  the  3d  of  March,  1825,  which 
enumerates  as  the  subjects  of  forgery,  an  **  indent,  certificate  of  public  stock, 
or  debt,  or  treasury  note,  or  other  public  security  of  the  United  States,  or  any 
letters  patent,"  <fec.,  and  declares  that  the  punishment,  on  conviction,  shall  be 
fine  and  imprisonment. 

A  posterior  statute,  inconsistent  with  and  repugnant  to  the  provisions  of  a 
prior  one,  operates  as  a  repeal  of  the  old  statute,  without  any  express  words  to 
that  effect 

A  military  land  warrant  is  neither  an  indent  nor  a  public  security  of  the 
United  States,  within  the  meaning  of  the  act  of  Congress  of  1825. 
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Words  and  phrases  nsed  in  statutes,  must  be  understood  in  the  sense  intend* 
ed  bj  the  law-maker,  where  that  can  be  ascertained  with  reasonable  cer- 
tainty. 

If  general  words  in  a  statute  follow  an  enumeration  of  particular  cases,  they 
are  held  to  apply  only  to  cases  of  the  same  kind  as  those  expressly  men- 
tioned. 

The  forgery  of  a  land  warrant,  not  being  embraced,  either  expressly  or  by 
fair  implication,  in  any  act  of  Congress,  there  is  consequently  no  jurisdiction 
to  punish ;  and  a  motion  to  quash  an  indictment  for  such  forgery  wiU  be  sus- 
tained. 

S.  Masorij  District  Attorney  for  the  United  States. 
H.  Stanbery  and  8.  W.  Andreivs,  for  the  defendant. 

OPINION   BY   JUDGE   LEAVITT. 

This  motion  is  urged  on  the  ground  that  the  instrument  or 
paper  alleged  to  have  been  forged,  is  not  embraced,  either 
expressly  or  by  faur  construction,  in  any  act  of  Congress,  de- 
fining and  punishing  the  crime  of  forgery.  If  this  position 
is  sustainable,  it  is  quite  clear  this  motion  must  prevail. 
This  court  has  no  common  law  jurisdiction  of  crimes,  and 
therefore  no  power  to  adjudge  any  act  criminal,  not  declared 
to  be  so,  by  statutory  enactment. 

This  indictment  contains  four  counts.  The  first  charges 
the  forgery  of  a  Military  Land  Warrant,  averring  it  to  be 
'*  a  public  security  of  the  United  States."  The  second 
charges  the  forgery  of  such  warrant,  with  the  averment,  that 
it  is  <'  a  certificate  of  a  right  to  locate  one  hundred  sixty 
acres  of  the  lands  of  the  United  States."  The  third  and 
fourth  counts  charge  the  uttering  and  publishing  of  the  in- 
strument, as  described  respectively  in  the  first  and  second 
counts. 

It  is  insisted,  in  the  first  place,  in  opposition  to  the  mo- 
tion, that  the  charges  set  forth  in  the  several  counts  of  the 
indictment,  are  within  the  provisions  of  the  14th  section  of 
the  act  of  Congress  of  the  30th  of  April,  1790,  1  vol.  Laws  of 
the  U.  States,  p.  115.    This  section  provides  for,  and  pun- 
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ishes  the  forgery  of  any  "  certificate,  indent,  or  other  public 
security,"  or  the  uttering  and  publishing  any  such  forged 
instrument ;  and  affixes  to  any  of  these  crimes,  the  pen- 
alty of  death. 

There  can  be  no  doubt,  that  if  this  section  is  now  in  force, 
the  forgery  alleged  in  the  indictment,  and  the  uttering  and 
publishing  the  forged  instrument  set  forth,  are  within  its 
terms.  The  term  certificate,  as  used  in  that  section,  is  suffi- 
ciently comprehensive  to  embrace  the  land  warrant  de- 
scribed in  the  several  counts.  This  instrument  is  substan- 
tially a  certificate,  emanating  from  the  proper  officer  of  the 
government,  setting  forth  that  the  person  named  therein,  is 
entitled,  on  the  ground  of  military  service,  to  locate  one  hun- 
dred and  sixty  acres  of  the  lands  of  the  United  States,  sub- 
ject to  entry  at  private  sale. 

But  it  is  contended  that  the  section  referred  to,  is  impliedly 
repealed  by  the  17th  section  of  the  Grimes  Act  of  the  3d  of 
March,  1825,  4  Vol.  Laws  of  the  U.  S.,  p.  119.  And  this 
presents  the  first  question  for  the  decision  of  the  court  in  the 
consideration  of  the  pending  motion. 

The  act  of  1825  contains  no  clause,  expressly  repealing 
any  part  of  the  act  of  1790.  There  is  a  provision  in  the  26th 
section  of  the  former  act,  to  the  efiect  that  all  prior  laws  in- 
consistent with  its  enactments,  are  repealed.  This,  however, 
is  only  declaratory  of  the  principle  long  since  settled,  that  a 
posterior  statute  inconsistent  with,  and  repugnant  to,  the 
provisions  of  a  prior  one,  operates  as  a  virtual  repeal  of  the 
old  law.  The  only  inquiry  arising  here,  is  whether,  under 
the  operation  of  thi^  rule,  the  14th  section  of  the  act  of  1790 
is  abrogated  or  superseded  by  the  act  of  1825. 

By  the  terms  of  the  14th  section  of  the  old  law,  the  instru- 
ments or  papers  of  which  forgery  may  be  committed  are,  a 
"  certificate,  indent,  or  other  public  security."  By  the  17th 
section  of  the  later  act,  the  specification  is  extended,  and 
embraces  any  "  indent,  certificate  of  public  stock,  or  debt. 
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treasury  note,  or  other  public  security  of  the  United  States, 
issued  or  granted  by  the  President  of  the  United  States,  or 
any  bill,  check,  draft  for  money,  &c. 

A  comparison  of  these  two  sections  seems  to  warrant  the 
conclusion,  that  it  was  the  intention  of  Congress,  in  the  enact- 
ment of  the  latter,  to  repeal  the  former.  There  are  several 
considerations  clearly  sustaining  this  inference.  In  the  first 
place,  it  may  be  noticed,  that  the  act  of  1825  contains  in  its 
enumeration  of  instruments  of  which  forgery  may  be  predi- 
cated, the  term  Indent^  precisely  as  used  in  the  act  of  1790, 
and  without  the  semblance  of  reason  that  it  was  intended  to 
be  understood  in  any  different  sense.  Now,  if  it  was  the  in- 
tention of  the  law-making  power,  in  the  passage  of  the  act 
of  1825,  merely  to  add  to,  and  enlarge  the  specifications  of 
the  old  law,  with  the  design  that  both  should  co-exist,  it  is 
not  easy  to  perceive  why  the  term  Indent  should  have  been 
inserted  in  the  last  law.  There  is  certainly  no  foundation 
for  the  inference,  that  Congress  intended  the  forgery  of  this 
instrument  should  be  punishable  under  two  different  statutes, 
in  force  at  the  same  time.  The  same  remarks  apply,  with 
equal  force,  in  relation  to  the  terms,  "  other  public  security." 
These  words  occur  in  the  act  of  1790,  and  are  also  found  in 
that  of  1825.  It  is  clear,  too,  that  the  use  of  the  term  cert^ 
cole,  as  it  appears  in  the  two  acts,  is  pregnant  with  meaning 
as  to  the  intention  of  Congress  in  the  later  enactment.  In 
the  old  law,  the  word  is  used  in  its  most  unlimited  sense,  and 
fairly  embraces  any  instrument  which,  by  the  most  liberal 
interpretation,  could  be  called  a  certificate.  In  the  act  of 
1825,  the  same  term  is  used,  but  with  additions  deemed 
necessary  to  the  clearness  and  precision  demanded  in  all 
statutes  defining  and  punishing  crimes.  Unlike  the  term 
Indent,  which  had  a  specific  meaning,  and  could  extend  only 
to  a  single  instrument  known  to  the  government,  the  term 
certificate  would  include  a  numerous  class  of  public  papers ; 
and  its  use,  without  any  restrictive  additions,  would  leave 
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an  almost  unlimited  scope  for  judicial  construction.  It  was, 
doubtless,  from  considerations  of  this  kind,  that  Congress, 
in  the  act  of  1825,  carefully  restricted  the  term  to  a  *'  certifi- 
cate of  the  public  stock  or  debt ;"  intending  by  the  very  full 
specification  which  follows  of  the  instruments  which  were  to 
be  the  subjects  of  forgery,  to  embrace  all  for  which  provision 
was  deemed  necessary. 

There  is  still  another  consideration,  showing  very  conclu- 
sively, the  intention  of  the  legislature  to  supersede  the  sec- 
tion of  the  act  of  1790,  referred  to,  and  that  the  two  sections 
under  review  cannot  stand  together.  By  the  section  of  the 
former  law,  under  which,  it  is  argued,  this  indictment  may  be 
sustained,  the  penalty,  on  conviction  of  the  crime  of  forgery, 
is  death.  By  the  act  of  1825,  the  milder  punishment  of  fine 
and  imprisonment  is  substituted.  While  it  is  conceded  that 
the  latter  statute  abrogates  the  death  penalty  provided  for 
by  the  old  law,  it  is  insisted  that  this  change  does  not  ope- 
rate as  a  repeal  of  that  part  of  the  section  which  defines  the 
crime.  It  is  doubtless  a  common  exercise  of  legislative 
power  and  discretion,  to  increase  or  lessen  the  punishment 
of  a  crime  provided  for,  and  defined  by  a  previous  statute. 
But,  where  that  object  alone  is  contemplated,  it  is  usual  to 
provide  simply  for  such  a  change  of  penalty,  without  any 
attempt  to  diange  or  interfere  with  the  body  of  the  statute. 
And  this  is  efifected  by  a  clear  and  intelligible  declaration  of 
the  purpose  of  the  legislature,  which  leaves  no  doubt  as  to 
the  object  intended.  In  the  case  now  under  consideration, 
we  find  the  provisions  of  the  former  law  materially  changed 
in  other  respects  than  the  change  of  penalty.  All  the  instru- 
ments, the  forgery  of  which  is  punished  by  the  old  law,  are 
enumerated  in  the  new,  with  many  additions.  This  fact,  in 
connection  with  the  change  in  the  penalty,  points  clearly  to 
the  conclusion,  that  the  act  of  1825  was  designed  as  a  full 
substitution  for  that  of  1790,  and  by  fair  implication,  re- 
peals it. 
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It  is  claimed,  however,  in  the  argument,  that  if  the  act  of 
1700  is  not  in  force,  the  forgery  charged  in  the  indictment  is 
punishable  under  the  act  of  1825.  To  the  examination  of 
this  point,  the  attention  of  the  court  will  now  be  directed. 

The  substance  and  character  of  the  instrument  alleged  to 
have  been  foiled,  have  been  already  noticed.  It  is,  in  brief, 
a  certificate  that  the  person  named  in  it,  is  entitled  to  locate 
160  acres  of  the  public  lands.  Is  this  instrument  within  the 
terms  and  scope  of  the  act  of  1825,  defining  and  punishing 
the  crime  of  forgery  ?  The  enumeration  of  instruments,  the 
forgery  of  which  is  provided  for  by  that  law,  and  within 
which,  it  is  argued,  a  land  warrant  may  be  included,  em- 
braces an  indent  J  cert^ate  of  public  stock  or  debt,  treasury  vMe, 
or  other  public  security,  &c.  Is  a  land  warrant  an  indent  ?  It 
is  insisted  in  the  argument,  that  this  term,  in  its  general  and 
comprehensive  sense,  signifies  any  contract  or  obligation  in 
writing,  and  that  a  land  warrant  may,  by  fair  construction, 
be  embraced  within  its  scope.  It  is  true,  the  word  indent  is 
used  by  English  lexicographers,  in  the  sense  contended  for ; 
but  it  is  clear,  it  was  not  used  in  that  sense,  either  in  the  act 
of  1790  or  1825.  Referring  to  Webster's  Dictionary — cer- 
tainly the  highest  authority  on  questions  of  this  kind — we 
have  an  intelligible  clue  to  the  meaning  of  the  word,  as  used 
and  understood  in  this  country,  by  our  statesmen  and  legis- 
lators. It  is  defined  to  be  a  certificate  issued  by  the  govern- 
ment, at  the  close  of  the  revolutionary  war,  to  the  pubUc 
creditors.  It  is  clear,  a  land  warrant  is  not  within  this  defi- 
nition. And  recognizing  the  soundness  of  the  rule,  that 
terms  and  phrases  employed  in  statutes  must  be  understood 
in  the  sense  intended  by  the  law-maker,  where  that  can  be 
ascertained  with  reasonable  certainty,  the  conclusion  fol- 
lows, that  the  instrument  set  out  in  this  indictment  is  not  an 
indent. 

But  it  is  strenuously  urged,  that  a  land  warrant  is  inclu- 
ded in  the  more  comprehensive  language  of  the  statute, 
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namely,  ^'  other  public  security  of  the  United  Staies,^^  In  one 
sense,  donbtiesa,  any  paper  emanating  from  the  govern- 
ment, creating  on  its  part  an  obligation  to  perform  an  act, 
and  a  corresponding  right  in  behalf  of  an  individual,  may  be 
regarded  as  a  '^  public  security."  But,  in  the  opinion  of  the 
court,  it  would  be  in  violation  of  every  safe  principle  of  con- 
struction, to  give  to  it  this  far-reaching  import.  The  term, 
public  security,  as  used  in  the  legislation  of  Congress,  and 
in  its  popular  acceptation,  has  a  fixed  and  determinate  mean- 
ing. It  is  simply  a  certificate,  or  instrument  issued  by  the 
proper  officer,  under  the  authority  of  law,  evidencing  the 
pecuniary  indebtment  or  liability  of  the  government  to  the 
holder.  Standing  by  itself,  and  without  any  light  thrown 
upon  it  by  its  collocation,  and  association  with  other  terms 
used,  this  must  be  viewed  as  the  utmost  extent  of  its  signifi- 
cation ;  especially,  when  occurring  in  a  penal  statute  re- 
quiring, by  a  long  sanctioned  principle,  great  strictness  of 
construction. 

If,  however,  there  was  room  to  doubt  the  correctness  of 
this  conclusion,  the  sense  in  which  these  terms  were  intend- 
ed to  be  used,  in  the  statute  under  consideration,  is  quite  ob- 
vious from  their  connection  with  those  immediately  prece- 
ding them.  A  class  of  instruments,  the  forgery  of  which  is 
made  punishable,  all  referring  exclusively  to  evidence  of 
pecuniary  indebtment,  or  obligation,  are  grouped  together, 
followed  by  the  comprehensive  words,  "  or  other  public  se- 
curity." The  words  which  immediately  precede  these,  are, 
an  indent,  certificate  of  puMic  stock,  or  debt,  or  treasujy  note. 
Now  it  is  a  well  settled  rule  of  construction,  that  "  where 
general  words  follow  an  enumeration  of  particular  cases, 
such  general  words  are  held  to  apply  only  to  cases  of  the 
same  kind  as  those  which  are  expressly  mentioned."  Smith's 
Com.  sec.  740.  It  would  certainly  violate  the  rule,  to  give 
to  the  words  public  security  a  meaning  so  expansive  as  to  em- 
brace anything  not  kindred  to  the  instruments  immediately 
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preceding,  in  reference  to  which  those  words  are  compre- 
hensively used.  And  that  they  w^e  intended  in  this  re- 
strictive sense,  and  not  as  general  words,  covering  any 
possible  omissions  in  the  specifications  contained  in  the 
whole  section,  is  obvious  from  the  fact,  that  they  are  follow- 
ed by  an  enumeration  of  many  other  instruments,  the  for- 
gery of  which  is  provided  for.  In  any  other  view  of  this  sec- 
tion, the  object  of  the  legislature  in  setting  forth,  with  such 
studied  particularity,  what  were  intended  to  be  subjects  of 
forgery,  would  be  wholly  defeated,  and  a  boundless  field 
opened  for  judicial  construction. 

Upon  the  whole,  the  court  is  led  satisfactorily  to  the  con- 
clusion, that,  in  reference  to  the  paper  described  in  the  in- 
dictment, there  is  an  omission  in  the  legislation  of  Congress, 
which  cannot  be  supplied  by  any  just  exercise  of  judicial 
discretion.  If  the  law  does  not  declare  the  forgery  of  a  land 
warrant  to  be  a  crime,  this  court  cannot  hold  it  to  be  so.  It 
possesses  no  legislative  power ;  and  the  exercise  of  such  a 
power,  under  the  name  of  judicial  construction,  would  be 
nothing  less  than  usurpation.  It  is  required  by  the  theory 
of  our  government,  and  b  essential  to  the  preservation  of 
the  rights  of  the  citizen,  that  the  apportionment  of  power  to 
the  co-ordinate  branches  named  in  the  constitution,  should 
be  rigidly  observed  in  each.  And  it  is  better  that  crime 
should  go  sometimes  unpunished,  than  that  this  cardinal 
principle  should  be  violated. 

The  pending  motion  is  not  based  on  any  technical  excep- 
tion to  the  frame  and  structure  of  the  indictment.  In  such 
cases,  courts  reluctantly  exercise  the  power  of  quashing  an 
indictment,  and  will  not  do  so,  unless  the  defects  alleged  are 
palpable,  and  cannot  be  remedied  by  a  liberal  and  enlight- 
ened application  of  acknowledged  principles  of  law.  But 
the  present  motion  goes  to  the  jurisdiction  of  this  court. 
And  as  there  is  a  defect  of  power  to  punish  in  the  event  of  a 
trial  and  conviction,  its  plain  duty  is,  in  this  incipient  stage 
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of  the  proceeding,  to  quash  the  indictment,  and  thus  relieve 
the  accused  party,  however  guilty  in  fact,  from  the  jeopardy 
in  which  he  is  placed. 


Goodie  et  al.  v.  Moses  R.  Bartlett. 

Where  a  witness  swears  poeitiyely-  to  the  handwriting  of  an  indiyidoal^  it  is 
sufficient. 

The  question  as  to  the  source  of  his  knowledge  must  come  from  the  other 
party. 

If  a  deposition  be  taken  under  the  act  of  Oongress,  in  the  absence  of  the 
party,  he  should  take  the  deposition  again,  if  not  satisfied  with  the  examina- 
tion. 

Where  a  witness  swore  to  certain  items  charged,  of  which  he  had  no  personal 
knowledge,  his  statement  was  overruled. 

Mr.  Staribery  for  plaintiffs. 

Messrs.  Ewing  and  Thurman  for  defendants* 

OMXION   OF   THE   COURT. 

This  is  an  action  of  assumpsit.  The  plaintiffs  being  com- 
mission merchants  in  New  York,  the  defendant,  having  con- 
signed to  them  a  large  amount  of  pork,  drew  several  drafts 
upon  them,  all  of  which  were  accepted  and  paid.  On  the 
final  adjustment  of  the  account,  there  appeared  to  be  a  bal- 
ance due  to  the  plaintiffs  of  twenty-eight  hundred  dollars. 
To  recover  this  balance  this  action  was  brought. 

A  great  number  of  drafts  were  produced  in  evidence,  pur- 
porting to  have  been  drawn  by  Bartlett  and  paid  by  plaintiffs, 
which  were  charged  in  the  accounts.  Robert  Hewett,  a  wit- 
ness, was  sworn,  who  stated  he  was  book-keeper  of  the  firm, 
and  he  swears  that  the  accounts  of  sales  of  provisions  ship- 
ped by  Bartlett  to  the  plaintiffs,  to  be  sold  on  comimission,  is 
an  accurate  account  as  recorded  in  the  books  of  the  com- 
pany ;  and  also  of  the  charges  and  disbursements  which  were 
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all  actually  paid ;  and  also  that  the  charges  of  interest  and 
commissions  were  the  customary  charges,  &c. 

The  drafts  referred  to  were  drawn  by  M.  R.  Bartlett,  one 
by  Joseph  Neville  in  favor  of  said  Bartlett ;  and  are  produced 
by  witness,  and  are  stated  in  the  accounts  from  the  letter  H. 
to  W.  The  handwriting  of  Bartlett  was  admitted  on  all  the 
drafts,  except  the  one  drawn  by  Neville.  To  prove  the  sig- 
nature of  Bartlett  on  that  draft,  the  deposition  of  Hewett 
was  taken,  who  swore  that  the  draft  was  indorsed  by  Bart- 
lett. 

The  defendant  objected  to  this  deposition,  because  the 
witness  does  not  say  that  he  was  acquainted  with  the  hand- 
writing of  Bartlett,  or  had  ever  seen  him  write.  But  the 
court  overruled  the  objection,  observing,  that  the  source  of 
the  knowledge  is  proper  to  be  inquired  into,  but  when  he 
swears  to  the  fact,  it  must  be  received  as  competent.  The 
other  side  may  examine  whether  he  has  ever  seen  the  party 
write,  or  has  corresponded  with  him,  &c.,  but  this  is  not 
necessary  to  be  inquired  into  by  the  person  taking  the  depo- 
sition. 

In  Slaymaker  v.  TTi&on,  1  Penn.  Rep.  216,  "  the  deposition 
of  a  witness  who  swore  positively  to  her  father's  hand,  was 
rejected,  because  she  did  not  say  how  she  knew  it  to  be  his 
hand." 

But  in  Moody  v.  RoivaUy  17  Pick.  490,  such  evidence  was, 
(Mr.  Greenleaf  in  his  Evidence,  1  vol.  p.  612,  note  1,)  "  very 
properly  held  sufficient,  on  the  ground  that  it  was  for  the 
other  party  to  explore  the  sources  of  the  deponent's  know- 
ledge, if  he  was  not  satisfied  that  it  was  sufficient." 

It  is  no  answer  to  this,  that  the  party  who  objects  to  the 
deposition  was  not  present  when  it  was  taken.  If  the  depo- 
sition were  taken  under  the  act  of  Congress,  without  notice, 
the  defendant  might  have  taken  it  again.  That  part  of  the 
statement  of  the  witness  which  relates  to  charges  in  the 
books,  of  which  he  had  no  personal  kowledge,  is  overruled. 
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The  property  was  shipped  by  the  way  of  New  Orleans,  and 
the  commission  merchants,  at  that  place,  drew  on  the  plain- 
tiffs for  warehouse  charges,  which  drafts  were  paid.  These 
charges  were  the  same  in  amount  as  usual  in  such  cases. 
This  evidence  was  objected  to,  unless  the  drafts  were  pro- 
duced, the  charges  were  examined  and  entered  in  the  book. 
The  court  overruled  the  objection  and  admitted  the  evidence. 

The  jury  found  the  balance  for  the  plaintiffs.    Judgment. 
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William  Holden  v.  William  Coluns. 

Certain  stafcates  of  limitation  protected  all  persons  who  were  in  the  actual 
possession  of  land  under  claim  and  color  of  tiUe  made  in  good  faith,  and  who, 
continuing  in  such  possession  for  seven  successire  years,  paid  all  taxes  on  the 
same  during  that  time ;  and  also  protected  all  persons  who  were  in  possession 
for  seyen  years,  by  actual  residence  on  the  land,  and  who  had  a  connected  ti- 
tle in  law  or  equity,  deducible  of  record  from  the  State  or  from  the  XJnited 
States,  or  from  any  public  officer  or  other  person  authorised  to  sell  the  land  for 
the  non-payment  of  taxes,  or  under  any  order,  judgment,  or  decree  of  a  court 
of  record.  A  person  purchased  a  tract  of  land  at  a  tax  sale  in  1839.  The  de- 
fendant claimed,  by  mesne  conveyances  executed  in  1839  and  in  1840,  from  the 
purchaser,  and  had  been  in  actual  possession,  and  had  paid  taxes  for  seven 
successive  years  prior  to  the  commencement  of  the  suit.  But,  though  the  pur- 
chaser at  the  tax  sale  was  entitled  to  a  deed  in  1841,  none  was  actually  made 
by  the  officer  till  the  first  day  of  June,  1850,  after  this  suit  was  brought :  Held, 
that  the  defendant  was  not  within  the  purview  of  the  statutes,  and  was  not  pro- 
tected by  them. 

The  title  deducible  of  record,  and  the  claim  and  color  of  title  contemplated 
by  the  statutes,  was  the  deed  of  June,  1850,  and  that  having  been  made  under 
a  sale  which  the  Supreme  Court  of  Illinois  has  decided  to  be  illegal,  it  could 
not  relate  back  so  as  to  protect  the  possession  of  the  defendant. 

It  9eem$  that  the  rule  would  have  been  different,  if  the  deed  had  been  made 
in  1841  to  the  purchaser  at  the  tax  sale,  and  the  defendant  had  obtained  the 
purchaser's  title,  and  had  been,  for  seven  years,  in  actual  possession  of  the 
land,  made  and  held  in  good  faith  under  that  title,  though  in  point  of  law  the 
sale  was  illegal. 

E.  N.  Pawdl  for  plaintLff. 

H.  O.  Merriman  for  defendant. 
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OPINION   OF  JUDGE  DRUBfMOND. 

This  is  an  action  of  ejectment,  which  has  been  submitted 
upon  an  agreement  as  to  the  facts,  and  a  written  argument 
has  been  filed  by  the  counsel. 

The  plaintiff  claims  title  to  the  land  in  controversy  through 
a  patent  from  the  United  States,  dated  Dec.  2, 1818. 

The  possession  of  the  defendant  at  the  comfnencement  of 
the  suit  is  admitted. 

The  defendant  claims  title  to  one  hundred  and  twenty 
acres,  parcel  of  the  premises  described  in  the  declaration  un- 
der a  sale  made  March  4,  1839,  for  the  taxes  of  1838,  at 
which  sale  one  A.  H.  Fash  was  the  purchaser.  It  is  con- 
ceded that  this  sale  comes  within  the  rule  laid  down  by  the 
Supreme  Court  of  Illinois  in  the  cases  of  Graves  y.  Bruen 
et  al.y  ]  1  Illinois  R.  431,  and  Tibbetts  y.  Job  et  d.,  lb.  4&3,  the 
land  not  having  been  listed  in  conformity  with  law. 

A.  H.  Fash,  the  purchaser,  conveyed  the  land  to  a  third 
person  on  the  18th  of  May,  1839,  who  conveyed  it  to  the  de- 
fendant, March  16, 1840.  But  there  was  no  deed  made  to 
the  purchaser  at  the  tax  sale  till  the  first  day  of  June,  1850. 
It  is  not  stated,  but  it  may  be  presumed,  that  the  claim  of  the 
defendant  was  of  that  kind,  that  the  after  acquired  title  of 
the  original  purchaser  would  enure  to  his  benefit — ^if  of  any 
validity. 

The  defendant  had  been  in  possession  of  the  land  by  ac^ 
tual  residence,  and  had  paid  the  taxes,  for  seven  successive 
years  prior  to  the  commencement  of  the  suit. 

The  question  is,  whether  the  defendant  was  in  possession 
and  had  paid  taxes  under  claim  and  color  of  title,  or  had  a 
connected  title  in  law  or  equity,  deducible  of  record,  or  from 
any  public  officer  of  this  State,  as  contemplated  by  the  acts 
of  ]  839  and  1835.    Rev.  Laws  of  1845, 104,  349, 350. 

When  the  defendant  went  into  possession,  his  title  was  a 
conveyance  by  deed  from  the  purchaser  at  the  tax  sale,  and 
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by  mesne  conveyance  to  himself,  but  there  was  no  deed  from 
the  proper  officer  to  the  original  purchaser.  It  is  clear, 
therefore,  when  he  took  possession,  he  had  no  title  deducible 
of  record  from  this  State  or  the  United  States,  nor  from  any 
officer  or  other  person  apparently  authorized  to  sell  the  land 
for  taxes,  nor  from  any  sheriff  or  other  person  authorized  to 
sell  the  land  on  execution.  That  title  did  not  vest  in  him 
by  operation  of  law  until  the  deed  was  made  to  the  original 
purchaser  on  the  Ist  of  June,  1850,  long  after  this  suit  was 
brought.  And  besides,  the  language  of  the  law  of  1835, 
(Rev.  Statutes  of  1845, 349,  sees.  8, 1 1,)  is  express,  that  when 
the  possessor  shall  acquire  title  after  the  time  of  taking  such 
possession,  the  limitation  shall  begin  to  run,  not  from  the 
time  of  taking  possession,  but  from  the  time  of  acquiring 
title. 

Neither  had  the  defendant  claim  or  color  of  title  as  was  re- 
quired by  the  law  of  1839.  A  construction  of  this  statute, 
and  of  the  meaning  of  these«words,  has  been  given  by  the 
Supreme  Court  of  this  State,  and  that  is  a  rule  of  decision 
for  this  court*  In  Irving  v.  Bunnell ,  11  Illinois  R.  402,  the 
court  say,  by  "  claim  and  color  of  title  made  in  good  faith," 
is  meant  a  title  which,  tested  by  itself,  would  be  good;  such  a 
one  as  would  authorize  the  recovery  of  the  land  when  unat- 
tacked — ^that  is,  bl  prima  facie  title.* 

If  we  apply  this  rule  to  the  facts  of  this  case,  it  will  be 
manifest  that  the  defendant  had  not  such  a  claim  or  color  of 
title.  If  he  had  sought  to  recover  the  land,  his  sole  title  was 
by  a  deed  from  the  purchaser  at  the  tax  sale,  and,  prima 
facicy  he  had  no  title  whatever ;  he  had  at  most  a  right  or 
claim  to  call  for  a  title. 

But  it  is  contended  that  this  deed,  though  not  executed  till 
1850,  operates  back  by  relation  to  the  time  when  it  was  de- 
mandable,  March  4, 1841,  and  by  connecting  it  with  the  pos- 

*  It  is  understood  that  the  Sapreme  Court  of  the  U.  S.  gave  a  similar  con- 
Btractbn  to  the  statutes  in  a  case  to  be  reported  in  10  Howard. 
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session  and  payment  of  taxes  for  seven  years,  a  claim  and 
color  of  title,  and  a  title  deducible  from  a  person  authorized 
to  sell  the  land  for  taxes,  are  made  out.  It  is  said  that  when 
the  land  is  unredeemed  at  the  expiration  of  two  years,  the 
deed  was  demandable  of  right,  and  that  was  the  inception  of 
the  claim,  the  deed  itself  being  the  mere  evidence  of  title. 
In  a  case  decided  at  the  last  June  term  of  the  court,  this 
point  was  discussed,  and  it  was  held  that  the  doctrine  of  re- 
lation did  not  apply  to  such  a  case  as  the  present. 

When  an  attachment  is  levied  on  real  estate,  and  is  follow- 
ed up  by  judgment,  execution  and  deed  of  the  sheriff,  the  title  re- 
lates back  to  the  levy  so  as  to  supersede  all  claims  subsequent 
to  the  levy,  because  the  levy,  if  duly  made,  becomes  a  lien  upon 
the  property.  If  a  judgment  is  rendered  which  becomes  a 
lien  upon  real  property  from  the  last  day  of  the  term,  and 
execution  is  issued  within  a  year,  though  no  sale  may  take 
place,  or  even  levy,  and  other  subsequent  judgments  may  be 
rendered  which  also  become  Hens  upon  the  land,  still,  if  the 
first  judgment  creditor  makes  his  levy,  and  sells  and  obtains 
his  deed,  it  relates  back  so  as  to  cut  off  all  intervening 
judgments.  If  a  mortgage  is  given  on  a  tract  of  land,  and  is 
duly  recorded,  though  other  mortgages  and  judgments  may 
afterwards  bind  the  land,  if  the  first  mortgagee  forecloses 
his  mortgage,  sells  the  land,  and  takes  a  deed,  it  relates  back 
to  the  time  of  the  mortgage.  But  in  none  of  these  familiar 
cases  can  it  be  said  that  they  relate  in  such  a  manner  as 
that  the  statute  of  limitations  will  begin  to  run,  so  that  if  the 
original  title  fails,  a  party  can  plead  that  as  a  defense  to  an 
action  brought  against  him,  unless,  indeed,  the  original  title  is 
iiiat  prima  facie  title  contemplated  by  the  statute.  So  in  this 
case,  a  purchase  at  a  tax  sale,  and  a  deed  by  the  officer,  may 
relate  back  so  as  to  override  certain  intervening  claims 
upon  the  land  sold  ;  but  it  has  not  the  magic  power  of  ma- 
king the  statute  of  limitation  run  by  relation.  Suppose  a 
man  is  a  purchaser  at  a  sale  upon  an  ordinary  execution,  of 


DECEMBER  TERM,  1850.  193 

William  Holden  o.  William  Collins. 

real  property.  He  pays  the  purchase  money,  his  name  is 
indorsed  upon  the  execution,  the  fifteen  months  expire,  he  is 
entitled  to  his  deed,  but  without  it  he  brings  his  action  of 
ejeptment  for  the  recovery  of  possession  of  the  property.  Can 
he  recover  it  in  a  court  of  law?  The  mere  statement  of  the 
case  is  an  answer.  It  is  the  deed  that  conveys  the  property  un- 
der our  law.  That  is  the  title  deducible  of  record  which  our 
courts  recognize.  If  the  doctrine  contended  for  in  this  case 
were  to  prevail,  deeds  at  tax  and  other  sales  would  be  of  no 
further  use  than  as  a  convenient  and  satisfactory  method  of 
showing  that  a  title  had  vested.  And  if  it  should  happen,  in 
a  given  case,  that  none  had  ever  been  executed,  the  omis- 
sion might  be  readily  supplied  in  various  ways  ;  or  it  might 
be  executed  even  after  the  trial  was  begun,  and  the  doctrine 
of  relation  would  cure  all  defects.  It  is  easy  to  see  that  to 
adopt  such  principles  as  these  would  be  attended  with  the 
most  serious  consequences.  It  is  a  refinement  which  is  not 
sanctioned  by  our  statutes  of  limitation ;  they  do  not  recog- 
nize the  subtle  distinction  between  the  title  and  the  evidence 
of  title ;  they  follow,  in  this  respect,  the  ancient  highways  of 
the  law,  and  when  title  is  referred  to,  something  evidenced 
by  a  written  instrument  is  intended,  or,  at  least,  something 
recognized  as  title  by  the  courts  of  the  country. 

It  is  unnecessary  to  advert  to  the  question  as  to  what' 
would  be  the  efiect  of  the  deed  of  1850,  if  objected  to  on  the 
ground  of  its  being  executed  aftier  suit  brought,  because,  even, 
admitting  it,  the  result  would  be  the  same,  and  it  being  con- 
ceded that  it  is  invalid  and  illegal,  in  no  possible  way  can.it. 
avail  the  defendant  in  this  action. 
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Russell  v.  Tofping  et  al. 

A  person  mortgaged  certain  tracts  of  land  to  the  plaintiff,  and  afterwards 
mortgaged  some  of  the  tracts  to  the  State  Bank  of  Illinois.  The  plaintiff  having 
foreclosed  his  mortgage,  the  court  decreed  a  sale  of  the  mortgaged  premises.  At 
the  sale  the  plaintiff  and  the  bank  were  competitors  in  bidding,  but  the  bank 
became  the  purchaser  of  a  lot  not  included  in  its  own  mortgage,  in  order  to 
protect  itself  and  prevent  the  property  from  being  sacrificed.  By  its  charter 
the  bank  was  prohibited  from  purchasing  real  estate,  except  what  was  re- 
quired for  its  business,  or  such  as  was  mortgaged  or  conveyed  for  debts,  or 
such  as  had  been  purchased  by  it  on  judgments,  or  obtained  on  debts  :  Held, 
that  the  bank  had  not  the  legal  capacity  to  acquire  the  title  to  the  lot  at  the 
sale. 

The  plaintiff  received  the  purchase  money,  and  the  mortgagor  being  others 
wise  indebted  to  him,  he  brought  suit  against  him,  recovered  judgment,  is- 
sued execution,  levied  on  and  sold  the  same  lot.  The  plaintiff  purchased  the 
lot  at  this  sale,  and  received  a  deed  from  the  proper  officer.  The  plaintiff,  not- 
withstanding his  receipt  of  the  purchase  money,  has  the  right  to  contest  the 
validity  of  the  sale  to  the  bank. 

The  plaintiff  and  the  bank  being  competitors  at  the  sale,  and  the  plaintiff 
having  in  no  way  induced  the  bank  to  bid  in  the  property,  the  law  of  estop- 
pel in  paU  does  not  apply  to  the  case. 

By  the  common  law  every  corporation  had  the  right  to  purchase,  hold,  and 
convey  real  estate.  This  right  has  been  restricted  in  England  by  the  statutes 
of  mortmain.  In  modern  times,  however,  the  legislature  generdly  predcribes 
in  the  charter  some  limits  to  the  power  of  a  corporation  to  purchase  and  trans- 
fer real  property. 

It  is  a  principle  universally  acknowledged,  that  a  corporation  can  only  act 
in  the  manner  indicated  in  its  charter.  Any  thing  absolutely  prohibited  by 
its  charter,  if  attempted  to  be  done,  is  a  nullity. 

A  title  by  deed  implies  a  contract,  or  at  least,  competent  parties.  A  deed  to 
a  person  having  no  existence,  is  generally  inoperative,  and  passes  no  title 
from  the  grantor.  If  a  man  grant  his  estate  to  an  imaginary  corporation,  no 
title  paj«8es,  and  it  is  precisely  the  same  if  it  is  granted  to  a  real  corpora! ion, 
rendered  incapable  by  its  charter,  of  taking  the  grant.  As  to  that  particular 
faculty,  it  is  not  a  corporation. 

Whatever  may  be  the  rule  in  some  of  the  States,  where  the  doctrine  of  strict 
foreclosure  prevails,  in  Illinois,  the  uniform  practice  both  at  law  and  inequity 
is,  to  order  a  sale  of  the  mortgaged  premises. 

The  modem  authorities  regard  a  mortgage  merely  as  a  security  for  the  debt, 
and  until  a  sale  takes  place  under  an  order  of  the  court,  the  title  to  the  mort- 
gaged property  is  in  the  mortgagor,  subject  to  the  incumbrance. 
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Messrs.  Billings  4*  Parson  for  plaintiff. 
Messrs.  Davis  ^  Edioards  for  defendants. 

OPINION   OF   JUDGE   DRUMMONS. 

This  is  an  action  of  ejectment  brought  for  a  tract  of  land 
in  Madison  county. 

A  question  as  to  the  admissibility  of  certain  depositions 
taken  on  the  part  of  the  defendants,  which  the  plaintiff  seeks 
to  exclude,  has  been  argued  before  me,  and  this,  by  an  under- 
standing between  the  parties,  has  brought  up  directly  for  con- 
sideration all  the  merits  of  the  cause,  most  of  the  facts  upon 
which  the  controversy  is  to  turn,  being  matters  of  agree- 
ment. 

The  opinion  of  the  court  is  desired  upon  the  law  of  the 
case. 

It  appears  that  a  man  by  the  name  of  Howard,  being  in- 
debted to  the  plaintiff,  in  1835  gave  him  a  mortgage  on  some 
real  property  to  secure  the  debt,  which  included  the  tract  in 
question. 

The  plaintiff  in  1841  foreclosed  his  mortgage  by  a  pro- 
ceeding on  the  equity  side  of  this  court.  The  State  Bank  of 
Illinois  was  made  a  party  defendant,  and  filed  an  answer  to 
the  bill,  alleging  that  Howard  was  largely  indebted  to  the 
bank,  for  which  indebtedness  a  mortgage  had  been  given  by 
Howard,  but  subsequent  to  that  of  the  plaintiff,  and  which 
included  several  parcels  of  land  covered  by  the  plaintiff's 
prior  mortgage,  but  not  the  lot  in  controversy.  At  this  time 
Howard  was  insolvent,  and  the  bank  asked  that  the  lands  not 
included  in  their  mortgage  should  first  be  sold  to  pay  the 
plaintiff's  debt,  and  that  the  lands  included  in  the  mortgage 
of  the  bank  (and  which  were  also  in  the  plaintiff 's  mortgage) 
should  be  sold  only  in  the  event  of  the  other  lands  not  being 
sufficient  to  pay  the  plaintiff's  debt.  The  court  decreed  ac- 
cordingly, and  ordered,  that  unless  the  plaintiff's  debt  were 
paid  within  twenty  days,  the  land  should  be  sold  by  a  com- 
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missioner.  It  was  sold  in  pursuance  of  the  decree.  At  the 
sale  the  bank  purchased  the  tract  in  controversy,  and  a  deed 
was  made  to  the  bank  by  the  commissioners.  The  defend- 
ants claim  through  the  bank.  The  plaintiff  received  the  pur- 
chase money  paid  by  the  bank.  Howard  being  liable  to  the 
plaintiff  for  other  indebtedness,  suit  was  brought  against  him 
by  the  plaintiff,  judgment  recovered,  execution  issued,  and 
the  tract  in  question  levied  on  and  sold.  At  that  sale  the 
plaintiff  was  the  purchaser,  and  he  now  holds  a  deed  for  the 
premises.  Both  parties  claiming  through  Howard,  his  title 
is  not  questioned. 

It  is  admitted  that  this  tract  of  land  was  not  required  for 
the  accommodation  of  the  bank  in  the  transaction  of  its 
business,  and  that  the  same  was  not  mortgaged  to  the  bank, 
but  that  the  only  title  held  by  the  bank  was  by  virtue  of  the 
sale  made  under  the  decree  already  mentioned. 

The  possession  of  the  defendants  is  also  admitted. 

The  title  depends  upon  the  validity  of  the  sale  made  to 
the  bank  under  the  decree.  Gould  the  bank  become  the  pur- 
chaser of  the  lot  in  question  at  that  sale  ?  The  bank  was  a 
corporation  created  by  an  act  of  the  legislature  of  Illinois, 
passed  12th  Feb.,  1835,  the  5th  section  of  which  was  as  fol- 
lows :  '<  The  real  estate  which  it  shall  be  lawful  for  said  bank 
to  purchase,  hold,  and  convey,  shall  be  :  1st.  Such  as  shall 
be  required  for  its  immediate  accommodation  in  the  transac- 
tion of  its  business  ;  or  such  as  shall  have  been  mortgaged 
to  it  in  good  faith  by  way  of  security  for  loans  previously 
contracted,  for  money  due;  or,  2d.  Such  as  shall  have  been  con- 
veyed to  it  in  satisfaction  of  debts  previously  contracted  in 
the  course  of  its  dealings ;  or,  3d.  Such  as  shall  have  been 
purchased  at  sales  upon  judgments,  decrees,  or  mortgages 
obtained  or  made  for  such  debts  ;  and  said  bank  shall  not  pur- 
chascy  holdf  or  convey  real  estate  in  any  ot/ier  case,  or  for  any  ot/ier 
purpose"  &c. 
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The  plaintiff  contends  that  the  purchase  by  the  bank  was 
made  in  violation  of  the  express  provisions  of  the  charter, 
and  was  consequently  void. 

It  is  admitted  by  the  defendants,  that  it  was  contrary  to  the 
letter  of  the  law,  but  it  is  insisted  it  comes  within  the  equity 
of  the  statute,  and  even  if  this  be  not  the  case,  the  plaintiff 
is  estopped  from  controverting  the  title  of  the  bank. 

By  the  common  law  every  corporation  had  the  right  to 
purchase,  hold,  and  convey  real  property.  This  right  has 
been  very  much  restricted  in  England  by  various  statutes, 
passed  from  time  to  time,  usually  called  statutes  of  mort- 
main. In  modern  times  the  legislature  generally  prescribes 
some  limits  to  the  power  of  a  corporation  to  purchase  and 
claim  real  property,  by  the  law  of  its  creation.  The  charter 
is  the  source  to  which  we  must  go  to  ascertain  whether  the 
corporation  possesses  a  particular  power. 

It  is  a  principle  universally  acknowledged  by  all  our  courts 
that  a  corporation  can  only  act  in  the  manner  indicated  in 
its  charter.  Anything  absolutely  prohibited  by  its  charter, 
if  attempted  to  be  done,  is  a  nullity.  The  numerous  author- 
ities  cited  on  the  argument  conclusively  show  this.  New  York 
Fire  Insurance  Co.  v.  Elj^,  5  Conn.  R.  560,  566,  574 ;  Head 
and  Emery  v.  Providence  Ins,  Co.,  2  Cranch  127 ;  8  Ohio  288 ; 
11  Ohio  492  ;  9  Porter  467;  2  Kent  Com.  298.  Still,  these 
authorities  do  not  decide  that  we  must  give  a  narrow  or  illib- 
eral construction  to  a  charter ;  on  the  contrary,  we  must  look 
to  the  object  and  intent  of  the  law  in  this  as  in  other  cases, 
and  so  construe  it  as  to  carry  out  the  object  the  legislature 
had  in  view  in  the  enactment.  And  this  very  charter  ex- 
pressly provides  that  it  shall  be  construed  liberally  for  aU 
beneficial  purposes  therein  intended.  But  we  must  take  it  all 
together,  and  give  effect,  if  possible,  to  all  its  parts. 

The  land  purchased  by  the  bank  in  this  case,  was  not  for 
a  debt  contracted,  directly  or  indirectly ;  the  only  ground 
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upon  which  it  has  been  put,  is  that  the  bank  had  a  right  to 
redeem  the  lands  covered  by  its  own  mortgage,  from  the  ope- 
ration of  the  plaintiff's  prior  mortgage ;  that  it  could  nol  re- 
deem a  part  without  paying  the  whole  debt,  and  that  the 
right  to  redeem  implied  the  right  to  appear  at  the  sale  to  pro- 
tect itself,  and  prevent  the  property  from  being  sacrificed ; 
that  being  of  the  greatest  importance  to  the  bank.  The  ob- 
ject of  the  testimony  is  to  show  that  the  bank  had  no  other 
motive  than  to  protect  itself,  and  save  as  much  as  possible 
from  the  wreck  of  Howard's  estate,  and  that  if  the  whole  of 
the  property  were  made  available  to  the  bank,  there  would 
yet  remain  a  large  deficit. 

The  plaintiff*  had  difierent  parcels  of  land  bound  for  his 
debt,  some  of  which  were  included  in  the  bank's  mortgage. 
In  such  cases  it  is  a  rule  well  settled  in  equity,  that  the  party 
who  has  the  double  fund  shall  resort,  in  the  first  instance, 
for  payment,  to  that  parcel  which  is  not  subject  to  the  lien 
of  the  other  party.  The  decree  was  in  accordance  with  this 
rule.  But  did  this  give  the  bank  the  right  to  buy  up  land 
not  included  in  its  mortgage,  for  the  mere  purpose  of  saving 
the  land  which  was  included  ?  We  muat  look  at  the  conse- 
quences of  such  a  principle.  In  every  instance  where  a 
man  was  indebted  to  the  bank,  it  might  be  said,  that  in  one 
sense,  his  ultimate  ability  to  pay  the  debt  would  depend 
upon  his  property  not  being  sacrificed.  Suppose  the  case 
of  an  individual  against  whom  judgment  has  been  recover- 
ed, which  is  a  lien  upon  his  real  estate,  the  bank  holding  a 
subsequent  judgment  binding  the  same  lands.  The  charter 
gives  it  the  power,  in  terms,  to  buy  the  lands  at  judicial  sales 
made  on  its  own  judgment;  but  because  it  is  a  judgment 
creditor,  is  it  permitted  to  become  a  purchaser  at  the  judicial 
sales  had  on  other  judgments,  merely  thereby  to  strengthen 
its  own  fund  ?  The  object  of  the  legislature  in  inserting  such 
a  provision  in  its  charter,  was  to  confine  the  bank  to  its  pro- 
per and  legitimate  business  of  banking,  and  to  prevent  it  from 
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becoming  a  great  land  proprietor.  But  while  this  may  be 
admitted,  it  is  plain  that  to  sanction  the  practice  mentioned, 
would  be  to  allow  the  bank  to  evade  an  express  provision  of 
law,  by  the  questionable  method  of  intention.  In  other  words, 
the  test  would  be  its  intentions,  and  not  its  acts. 

An  authority  has  been  referred  to  by  the  plaintiff's  coun- 
sel, which  is  relied  upon  as  conclusively  settling  the  ques- 
tion against  the  validity  of  the  bank's  purchase — a  recent  case 
decided  by  the  Supreme  Court  of  New  York:  The  Cha- 
tauque  Co,  Bank  v.  Risly^  4  Denio  480.  An  examination  of 
it  will  show  how  near  it  approaches  the  present  case. 

There  were  various  judgments  binding  the  real  estate  of 
one  Sexton.  The  bank  was  a  judgment  creditor.  The  lot 
in  question  was  sold  on  an  execution  issued  on  a  judgment 
of  older  date  than  that  of  the  bank,  and  one  White  became 
the  purchaser.  There  was  a  judgment  between  this  older 
judgment,  and  those  held  by  the  bank.  The  bank  assigned 
their  judgments  to  a  creditor  who  held  a  judgment  subse- 
quent to  that  of  the  bank.  This  judgment  creditor  redeem- 
ed the  land  from  the  first  sale  to  White,  in  his  own  name,  as 
well  as  in  the  name  of  the  bank.  The  creditor  who  held  the 
judgment  prior  to  that  of  the  bank's,  assigned  his  judgment 
to  still  another  judgment  creditor,  whose  lien  was  of  the  same 
date  as  bis  who  had  redeemed.  This  last  judgment  creditor 
also  redeemed  the  land  from  the  first  sale  to  White.  But 
neither  of  these  persons  redeemed  from  each  other.  The  per- 
son who  redeemed  first,  assigned  his  interest  to  the  bank, 
having  acted  as  their  agent.  The  person  who  last  redeem- 
ed also  assigned  his  claim  to  the  bank,  which  thus,  under 
the  law,  was  entitled  to  a  deed.  The  sheriff  executed  a  deed 
to  the  bank,  which  recited  that  the  bank  had  redeemed  the 
land  as  judgment  creditors  of  Sexton.  Under  these  circum- 
stances, the  bank  brought  an  action  of  ejectment  to  recover 
the  possession  of  the  land  described  in  the  sheriff's  deed,  and 
the  question  arose,  whether  the  bank  could  purchase  the  land. 
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The  charter  of  the  bank  contained  a  restriction,  similar,  in 
all  respects,  to  that  in  the  charter  of  the  State  Bank  of  Illi- 
nois, and  the  prohibition  as  to  real  estate,  was  in  the  precise 
words  of  the  charter  of  1835  :  "  The  said  corporation  shall 
not  purchase,  hold,  or  convey  real  estate  in  any  other  case, 
or  for  any  other  purpose."  The  court  decided  that  the  re- 
demption of  the  land  was  only  valid  by  virtue  of  the  bank 
being  the  representative  and  assignee  of  the  judgment  next 
preceding  its  own,  that  being  the  prior  lien.  And,  therefore, 
the  bank  was  in  no  sense  a  redeeming  creditor,  whatever  the 
sheriff's  deed  might  say,  or  whatever  was  the  understanding 
of  the  parties.  The  case  was,  then,  the  same  as  though  the 
bank  was  the  assignee  of  one  who  had  purchased  the  land 
at  sheriff's  sale.  The  court  held  that  the  bank  had  not  the 
legal  capacity  to  acquire  the  title.  For  a  much  stronger 
reason  the  bank  could  not  purchase  directly  at  the  sale  itself. 
The  same  argument  was  used  there  that  has  been  urged 
here,  that  the  bank  having  other  judgments  against  the  land 
which  might  be  lost  unless  saved  by  the  benefit  to  be  ac- 
quired by  the  purchase,  the  case  was  brought  within  the  stat- 
ute ;  but  the  court  ruled  otherwise,  declaring  that  circum- 
stance would  not  bring  it  within  the  terms  or  spirit  of  the 
law.  But  an  intimation  was  thrown  out  that  the  bank  might 
have  had  the  power  to  redeem  within  the  equitable  construc- 
tion of  the  law. 

In  the  case  just  referred  to,  the  bank  was  a  subsequent 
judgment  creditor,  having  a  lien  upon  property  bound  by  a 
prior  lien.  It  did  not  redeem,  but  chose  to  purchase  at  a 
sale  made  or  redemption  had  under  the  prior  lien.  It  is  a 
stronger  case  than  this,  in  favor  of  the  bank's  right  to  pur- 
chase, because  here  the  bank  had  no  lien  upon  the  lot  in 
controversy.  It  had  merely  the  equitable  right  of  compel- 
ling the  plaintiff  to  resort  in  the  first  place  to  the  property  not 
held  by  the  bank. 
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It  is  said,  however,  conceding  that  the  bank  could  not  pur* 
chase,  hold,  or  convey  the  property ;  that  is,  that  the  sale 
was  illegal,  it  will  not  follow,  the  title  of  the  bank  and  of 
its  grantee&  is  invalid,  so  long  as  no  action  is  taken  on  the 
part  of  the  State ;  that  it  may  be  likened  to  the  case  of  an 
alien.  Formerly,  an  alien  could  not  hold  or  inherit  real  pro- 
perty, but  it  has  been  decided  that  an  alien  could  hold  it  till 
a  proceeding  was  instituted  on  the  part  of  the  sovereign 
power  to  deprive  him  of  it.  This  old  rule  of  the  common 
law  is  now,  in  many  of  the  States,  changed  by  legislative 
authority,  and  aliens  can  hold  real  property  as  well  as  citi- 
zens. Several  authorities  have  been  adduced  to  show  that 
the  same  principle  was  applicable  to  corporations,  as  to 
aliens,  and  that  under  such  circumstances,  they,  or  the  third 
person  to  whom  they  may  convey,  hold  a  title  defeasible  by 
the  sovereign  power  alone.  Baird  v.  The  Bank  of  Washing- 
ton,  11  Serg.  &  Rawle  418  ;  The  Banks  v.  Poitian/y  3  Ran- 
dolph Va.  R.  136;  Silver  Lake  Bank  v.  North,  John.  C.  R. 
370. 

But  in  the  case  of  the  alien,^and  in  the  authorities  cited,  it 
was  so  decided  because  the  alien  and  the  corporation  could 
take  or  purchase  real  estate.  In  baird  w.  The  Bank  of  Washing- 
tony  the  prohibition  was  to  purchase  and  hold,  and  the  Supreme 
Court  of  Pennsylvania  decided  that  the  bank  might  purchase, 
but  could  not  hold,  as  against  the  State  alone.  It  was  a  defea- 
sible title.  In  the  case  in  Virginia,  the  prohibition  was  to  hold, 
and  the  Court  of  Appeals  decided  the  banks  might  purchase. 
If,  however,  the  prohibition  is  absolute  as  to  the  taking  or  pur- 
chasing, there  is  an  entire  incapacity  to  acquire  the  title.  In 
this  case  the  bank  could  neither  purchase,  nor  hold,  nor  sell 
real  estate,  except  under  certain  circumstances.  These  cir- 
cumstances do  not  appear  to  have  existed  in  this  case ;  con- 
sequently the  State  Bank  did  not  acquire  any  title  at  the 
sale.  Where,  then,  was  the  title  ?  It  still  remained  in  How- 
ard.   It  had  not  been  divested.    A  title  by  deed  implies  a 
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contract,  or,  at  least,  competent  parties.  A  deed  to  a  per- 
son having  no  existence  is  generally  inoperative,  and  passes 
no  title  from  the  grantor.  Even  in  the  case  of  an  escrow, 
the  title  remains  in  the  grantor  till  the  condition  is  complied 
with,  and  the  deed  delivered,  when  it  will  relate  back  for  cer- 
tain purposes  to  the  time  when  it  was  delivered  by  the 
grantor  as  an  escrow.  If  a  man  grant  his  estate  to  an 
imaginary  corporation  which  exists  only  in  his  own  mind,  no 
title  pabses,  and  it  is  precisely  the  same  if  it  is  granted  to  a 
corporation  rendered  incapable  by  its  charter  of  taking  the 
grant.  As  to  that  particular  faculty  it  is  not  a  corporation. 
But  it  is  contended  that  the  decree  of  foreclosure  divested 
the  title  of  Howard.  The  language  of  the  decree  is  in  the 
form  usually  adopted  in  such  cases — that  the  party  be  for- 
ever barred  from  his  equity  of  redemption.  However  it  may 
be  in  some  of  the  States,  where  the  practice  of  strict  foreclos- 
ure prevails,  that  is,  where  the  mortgagee  takes  the  premises 
without  a  sale,  in  Illinois,  the  uniform  practice,  both  at  law 
and  in  equity,  is  to  order  a  sale.  It  was  the  course  pursued 
in  this  instance.  It  is  said,  if  the  money  had  not  been  paid 
within  the  twenty  days,  it  miglit  have  been  in  the  power  of 
the  morgagee  to  insist  on  a  sale.  But  I  doubt  whether  he 
would  even  have  had  that  right  upon  the  tender  of  the  debt, 
interest,  costs,  &c.,  before  the  sale.  But  there  can  be  no 
doubt,  if  the  money  had  been  paid  by  the  mortgagor,  and 
received  by  the  mortgagee  before  the  sale,  it  would  have  ex- 
tinguis?hed  the  debt  and  the  mortgage,  and  no  conveyance 
would  have  been  necessary  to  vest  the  property  in  Howard. 
To  show  that  this  view  of  the  case  is  correct,  it  is  only  neces- 
sary to  inquire  where  the  title  was  after  the  event  of  fore- 
closure. It  was  certainly  not  in  abeyance,  for  that  is  never 
true  except  in  certain  specified  cases,  as  where  the  title  re- 
mains in  that  condition  till  there  is  a  grantee  capable  of  taking, 
or  where  there  is  to  be  a  grantee,  in  Juturo.  If  the  decree 
vested  the  title  anywhere,  it  must  have  been  in  the  mortga- 
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gee,  and  that  would  not  help  the  defendants.  The  modem 
authorities  regard  a  mortgage  merely  as  a  security  for  the 
debt,  and  with  us,  until  there  is  a  sale  of  the  premises  under 
a  judgment  at  law  or  decree  in  chancery,  the  title  is  in  the 
mortgagor ;  to  say  nothing  of  the  right  of  the  party  to  re- 
deem even  after  sale.  If  the  debt  is  paid,  he  can  maintain 
ejectment ;  he  is  entitled  to  the  rents  and  profits  of  the  estate. 
He  is,  in  a  court  of  law,  even,  to  all  intents  and  purposes,  the 
owner  of  the  land,  subject  to  the  incumbrance.  If  th^  time 
for  the  payment  of  the  money  secured  by  the  mortgage  is 
elapsed,  it  can  hardly  be  pretended,  under  the  law  as  it  now 
stands,  the  mortgagee  can  recover  the  possession  of  the  land 
mortgaged  even  for  the  mortgagor.  He  must,  in  the  first 
place,  resort  to  a  court  of  law  or  equity,  to  foreclose  the  right 
of  redemption,  and  that  is  uniformly  done  by  a  sale.  Be- 
sides, a  court  of  equity  usually  requires  a  return  or  report  to 
be  made  by  the  master  or  commissioner,  of  the  proceedings, 
and  in  some  respects,  the  whole  matter  may  be  considered 
as  in  fieriy  until  the  acts  of  the  master  are  approved  or  con- 
firmed by  the  court.  The  decree  in  this  case  directed  such 
a  report  to  be  made,  and  it  was  made  accordingly.  It  is  the 
sale,  then,  and  subsequent  proceedings,  that  divest  the  title. 
In  this  case  there  was  not,  in  law,  any  sale  of  the  property 
which  is  here  the  subject  of  controversy. 

The  relaxation  which  has  gradually  taken  place  upon  the 
subject  of  mortgages,  under  the  slow  but  sure  progress  caused 
by  an  advance  in  the  arts  of  civilization  and  refinement,  is  a 
striking  illustration  of  the  amelioration  given,  by  modern  de- 
cisions, to  the  stern  and  inflexible  rules  of  the  ancient  com- 
mon law.  The  law  of  mortgages  is  now  administered  in 
our  courts  upon  principles  of  equity  and  justice,  which  com- 
mend themselves  to  all. 

There  being,  then,  no  sale  under  this  decree,  and  the  de- 
cree itself  not  having  divested  the  title,  it  still  remained  in 
Howard. 
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Bat  it  is  insisted,  that  the  plaintiff  cannot  avail  himself  of 
these  principles,  because,  having  received  the  money  from 
the  bank,  sound  policy  requires  that  he  should  not  set  up 
the  illegality  of  the  sale,  and  the  incapacity  of  the  grantor, 
to  defeat  the  title  of  the  bank. 

The  court  has  nothing  to  do  with  the  propriety  or  delicacy 
with  which  parties  may  act.  It  can  only  look  to  their  rights 
and  their  remedies. 

The  question  is.  Is  the  plaintiff  estopped  by  the  mere  re- 
ceipt of  the  money  under  the  circumstances  of  this  case,  from 
contesting  the  sale  to  the  bank  ? 

A  very  brief  examination  of  this  branch  of  the  law  will 
furnish  us  with  an  answer. 

It  is  not  pretended  that  it  is  a  case  of  technical  estoppel  by 
matter  of  record,  or  by  deed ;  but  it  is  said,  it  is  an  instance 
where  the  law  of  equitable  estoppel,  in  pais,  applies.  The 
law  of  this  last  species  of  estoppel  was  fully  investigated  in 
a  recent  case  in  New  York,  Dezell  v.  Adell,  8  Hill's  R.  215. 
The  court  differed  in  opinion  as  to  the  application  of  the 
law  to  that  case,  which  was,  where  a  party  had  given  an  offi- 
cer a  receipt  for  goods  seized  on  execution,  promising  to  de- 
liver them  up  on  a  certain  day,  and  afterwards  claimed  them 
as  his  own  ;  the  majority  of  the  court  held  he  was  estopped 
by  his  receipt.  The  court,  however,  agreed  that  the  defini- 
tion of  an  estoppel,  in  pais,  given  by  Judge  Nelson,  in  the 
case  of  The  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  483, 
was  correct  r  "  A  party  will  not  be  permitted  to  deny  his 
own  acts  or  admissions  which  were  expressly  designed  to  in- 
fluence the  conduct  of  another,  and  did  so  influence  it,  and 
when  such  denial  operates  to  the  injury  of  the  latter."  There 
can  be  no  doubt,  that  while  the  courts  in  recent  times  have 
been  inclined  to  restrict  the  laiv  of  technical  estoppel,  they 
have  much  enlarged  the  limits  of  the  law  of  equitable  estop- 
pel. But  let  us  take  the  most  liberal  view  of  estoppel  in  pais 
possible,  and  apply  it  to  this  case.    What  act  did  the  plain- 


DECEMBER  TERM,  1850.  205 

Rnssell  v.  Topping  et  al. 

tiff  do,  or  what  admiBsion  did  he  make,  which  was  designed  to 
influence  the  conduct  of  the  bank  ?  How  was  it  influenced 
by  the  plaintiff?  Granting  that  the  plaintiff's  denial  of  the 
right  of  the  defendants  to  the  property,  may  operate  to  the 
injury  of  the  bank,  the  other  ingredients,  and  the  essential 
ones,  of  an  estoppel  in  paisy  are  entirely  wanting.  So  far 
from  the  bank  making  the  piu'chase  influenced  by  anything 
on  the  part  of  the  plaintiff,  it  appears  that  they  (the  plain- 
tiff through  his  attorney,  the  plaintiff  himself  not  being  pre- 
sent at  the  sale)  were  competitors  at  the  sale  in  bidding,  and 
it  was  only  because  the  bank  bid  more  than  the  plaintiff's 
attorney,  that  it  became  the  jfurchaser.  Was  the  plaintiff 
bound,  through  his  attorney,  to  inform  the  bank  that  it  could 
not  legally  become  the  purchaser?  Certainly  not.  It  does 
not  appear  that  the  slightest  act  was  done  on  the  part  of  the 
plaintiff  to  induce  the  bank  to  buy.  Admitting  that  a  case 
could  be  so  presented  that  the  doctrine  of  estoppel  in  paiSj 
would  apply,  so  as  to  enable  the  bank  to  hold  land  not  au- 
thorized by  its  charter — as  to  which  I  express  no  opinion — 
it  would  have  been  necessary  for  the  plaintiff  to  design  ex- 
pressly to  influence  the  bank  in  this  pretended  purchase ; 
and  there  cannot  be  the  least  pretext  of  anything  of  the  kind 
on  the  part  of  the  plaintiff.  It  can,  in  no  sense,  be  consider- 
ed the  same  as  if  the  plaintiff  had  himself  sold  land  to  the 
bank. 

It  only  remains  to  consider  whether  the  mere  fact  of  re- 
ceiving the  money  estops  the  plaintiff  from  denying  the  va- 
lidity of  the  sale,  and  of  the  title  of  the  bank ;  and  it  would 
seem  as  though  the  mere  statement  of  such  a  doctrine  were 
enough  to  show  its  unsoundness.  A  has  a  judgment  against 
B.  The  officer  under  the  execution  issued  upon  the  judg' 
ment,  levies  on  and  sells  the  land  of  A,  the  plaintiff.  He 
receives  the  money.  It  is  said  he  is  estopped  from  denying 
the  title  of  the  purchaser,  and  proving  that  it  was  his  own 
land  that  was  sold.    This  would  be  the  result  of  the  doc- 
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trine,  even  if  it  did  not  go  farther,  and  by  implication,  make 
every  plaintiff  in  an  execution,  when  he  receives  the  pur- 
chase money,  a  guarantor  of  the  purchaser's  title.  This  is 
a  construction  of  the  law  of  estoppel  in  pais  which  this  court 
cannot  sanction. 

It  follows,  then,  that  it  is  immaterial  whether'the  deposi- 
tions were  admitted  or  excluded,  as,  upon  the  facts  which 
have  been  submitted  to  the  court  as  agreed  on  between  the 
parties,  the  law  of  the  case  would  be  the  same  in  either 
event. 
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United  States  v.  Jacob  Murray. 

Where  full  reparation  was  made  for  a  trespass  on  the  public  lands,  bj  pur- 
chasing the  laud  in  part,  and  hj  paying  the  purchaser  of  the  other  part,  for 
the  trees  cut  on  it,  a  nominal  fine  only  was  imposed. 

The  trespasser  seemed  to  have  no  intention  of  defrauding  the  public. 

District  Attorney  of  the  United  States. 

OPINION   OF   THE   COURT. 

This  is  an  indictment  for  cutting  oak  and  other  timber  on 
the  land  of  the  United  States. 

The  defendant  confessed  that  he  was  in  the  employment 
of  an  individual,  and  cut,  say,  two  thousand  trees  for  ties  for 
railroad.  That  the  man  who  employed  him  intended  to 
enter  the  land,  and  did  enter  two  quarters  of  it,  but  the  other 
quarter  was  entered  by  another  individual.  That  he  paid 
the  individual  who  entered  the  quarter  section  for  the  trees 
cut  on  it.  And  the  other  entry  covered  the  land  on  which 
the  other  trespass  was  committed. 

The  trespass  was  not  an  aggravated  one,  and,  in  fact,  did 
injury  to  no  one,  that  was  not  satisfactorily  settled.    The 
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land  was  sold  at  the  price  fixed  by  law,  having  been  previ- 
ously offered,  but  not  sold  at  public  sale.  Upon  the  whole, 
the  court  will  impose  a  nominal  fine,  as  there  was  no  inten- 
tion, it  would  seem,  to  defraud  the  public.  The  defendant 
was  fined  five  dollars  and  costs. 


UnrrED  States  v.  Henrt  Kino. 

On  a  charge  of  countexfeiting  coin,  proof  of  the  fact  that  a  quantity  of  spu- 
rious coins,  with  tools  and  instruments  for  the  manufacture  thereof,  was  found 
in  the  defendant's  possession,  will  warrant  the  presumption  of  his  guilty 
agency,  unless  negatived  by  other  facts  in  the  case. 

On  an  indictment  under  the  section  of  the  act  of  Congress,  providing  a  pen- 
alty against  any  one  who  shall  falady  make,  forge,  or  counterfeit  any  silver 
coin,  &c.,  it  must  appear  that  it  was  the  intention  of  the  party,  in  making  such 
coin,  fraudulently  to  pass  them  as  genuine. 

If  it  appear  that  the  counterfeit  coins  were  made  for  any  other  purpose- 
though  that  purpose  may  not  be  defensible  in  a  moral  aspect — ^the  party  is  not 
guilty  of  the  offense  contemplated  by  the  statute. 

Mr.  Mason,  District  Attorney  for  the  United  States. 
Messrs.  Stanbery  and  Norton  for  the  defendant. 

OPINION   OP   JUDGE   LEAVITT. 

The  defendant  is  charged  with  the  oflfense  of  making  cer- 
tain counterfeit  coins  of  the  United  States.  The  law  on 
which  the  indictment  is  framed  provides  a  penalty  against 
any  one  who  shall  falsely  make,  forge,  or  counterfeit,  any 
silver  coin  in  the  resemblance  and  similitude  of  any  silver 
coin  of  the  United  States,  or  any  foreign  silver  coin,  made 
current  by  law. 

It  is  not  necessary  to  detain  the  jury  by  re-stating  the  evi- 
dence at  length.  The  material  facts  are,  briefly,  as  follows  : 
Some  time  in  the  year  1850,  some  of  the  police  officers  of  the 
city  of  Cincinnati,  visited  the  rooms  occupied  by  the  defend- 
ant, in  that  city.     In  one  room  there  was  a  chest,  in  which 
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were  found,  at  the  bottom,  and  interspersed  with  the  sheets 
and  articles  of  clothing  which  it  contained,  a  number  of 
counterfeit  coins,  consisting  of  American  half  dollars  and 
dimes.  Some  moulds  made  of  plaster,  intended  for  the 
manufacture  of  coins,  were  also  found  in  the  chest,  and  in 
the  room ;  but  these  were  not  complete,  and  had  never  been 
used.  The  witnesses  also  discovered,  behind  a  curtain  in 
the  same  room,  a  galvanic  battery,  and  some  other  articles, 
apparently  designed  to  be  used  by  a  showman.  The  half 
dollars,  six  or  eight  in  number,  were  stuck  or  glued  together, 
in  the  manner  in  which  they  are  used  by  exhibitors  of  magi- 
cal performances  ;  and  thus  arranged,  the  mass  is  called  the 
magical  ball  or  ring.  Neither  the  room  or  the  chest  was 
locked  when  the  officers  entered  to  make  the  search.  The  de- 
fendant, and  a  man  whose  name  is  Freely,  were  in  the  room 
when  the  officers  entered,  and  during  the  examination. 
When  the  officers  made  known  the  object  of  their  visit, 
Freely  remarked,  that  there  was  no  counterfeit  coin  there, 
that  he  knew  of ;  and  when  found,  said  the  defendant  had 
nothing  to  do  with  it.  The  trunk  and  its  contents  were 
claimed  by  the  defendant  as  his  property,  who  said,  when  the 
coins  were  found,  that  he  was  getting  up  a  public  exhibition, 
and  that  they  were  intended  for  use  in  that  way.  There  is 
no  proof  that  the  defendant  passed,  or  attempted  to  pass, 
any  counterfeit  coin. 

On  the  part  of  the  defense,  it  is  in  evidence,  that  the  de- 
fendant has  lived  about  three  years  in  Cincinnati,  during  the 
•greater  part  of  which  time  he  was  in  the  employ  of  Mr.  Far- 
num,  who  is  engaged  in  the  manufacture  of  hose.  It  also 
appears  that  the  defendant  was  in  the  habit  of  giving  occa- 
sional public  exhibitions  of  magical  performances.  Three 
witnesses  state,  that  they  have  been  present  at  some  of  the 
defendant's  performances,  in  which  he  used  the  magical  ball 
or  ring,  before  described.  One  witness — a  distinguished 
professor  of  magic — states,  that  it  is  usual  for  those  engaged 
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in  that  business,  to  use  counterfeit  dimes  or  other  coins,  to 
avoid  the  losses  to  which  they  are  liable  from  the  use  of  gen- 
uine coins.  Several  witnesses — some  of  whom  have  been 
well  acquainted  with  the  defendant  for  ten  or  twelve  years — 
testify  to  hb  general  good  character. 

These  being  the  material  facts  in  evidence,  it  will  be  for 
the  jury  to  decide,  whether  the  charge  in  the  indictment  is 
sustained.  To  justify  a  verdict  of  guilty,  the  jury  must  be 
satisfied  that  the  defendant  made,  or  aided  in  making,  one  or 
more,  of  the  counterfeit  coins  described  in  the  indictment 
And  it  may  be  remarked,  that  the  guilty  agency  of  the  per- 
son charged,  in  the  manufacture  of  spurious  coins,  may  be 
satisfactorily  made  out,  without  positive  proof  of  the  fact. 
Circumstances  may  be  adduced,  sufficient  of  themselves,  to 
justify  a  presumption  of  such  agency.  The  possession  of 
a  quantity  of  false  coins,  upon  the  person,  or  the  premises 
of  the  party  implicated,  warrants  the  inference  that  he  made 
them.  And  this  inference  is  greatly  strengthened  by  proof, 
that  instruments  or  tools,  designed  for  the  manufacture  of 
such  coins,  were  found  in  the  possession  of  the  accused  per- 
son. But  this  presumption  of  guilt  may  be  negatived  by 
evidence  showing  that  the  false  coins,  though  manufactured 
by  him,  were  made  for  an  innocent  purpose,  or  a  purpose 
not  rendering  the  act  criminal  under  the  provisions  of  the 
statute  on  which  the  prosecution  is  based.  It  will,  therefore, 
be  a  proper  inquiry  for  the  jury,  if  the  evidence  satisfies  them 
that  the  defendant  made  the  coins  in  question,  whether  there 
was  the  guilty  intent  to  pass  them  as  genuine.  The  intent 
with  which  an  act  is  done,  gives  it  its  true  legal  character, 
and  in  general,  is  a  necessary  element  of  crime. 

In  this  case  it  is  insisted  that  if  the  defendant  made  the 
spurious  coins,  it  was  not  for  the  purpose  of  fraudulent  utter- 
ance, but  to  aid  him  in  his  performances  as  a  professor  of 
magic.  If  the  jury  shall  come  to  the  conclusion,  from  the 
evidence,  that  this  was  the  defendant's  purpose  in  making 
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the  coins,  it  is  very  clear,  their  verdict  most  be  one  of  acquit- 
tal. The  penalty  of  the  statute  on  which  the  indictment  is 
framed,  is  denounced  against  any  person  who  shall  falsely 
make  or  counterfeit  the  coin  of  the  country.  The  use  of  the 
\90Td  falsely  in  the  statute  implies,  that  there  must  be  a  fraud- 
ulent or  criminal  intent  in  the  act.  And  the  statute  contem- 
plates no  other  intent,  in  the  act  of  making,  as  necessary  to 
constitute  the  crime,  but  that  of  disposing  of,  or  passing  the 
spurious  coin,  as  true  and  genuine.  If  made  for  any  other 
purpose — ^though  that  purpose  is  not  a  justifiable  or  defen- 
sible one  in  a  moral  aspect — the  party  does  not  incur  the 
legal  guilt  contemplated  by  the  statute. 

It  is  true  beyond  all  question,  that  the  coin  of  the  country 
should  be  scrupulously  guarded  by  law.  The  social  and 
commercial  interests  of  any  people,  are  involved  in  its  pre- 
servation from  adulteration  and  forgery.  And  it  is  compe- 
tent for  Congress,  by  suitable  enactments,  to  protect  the 
sacredness  of  the  metallic  currency  of  the  country,  by  a  pro- 
vision that  shall  punish  the  act  of  counterfeiting  it,  for  any, 
even  an  innocent  purpose.  But  the  existing  law  checks, 
does  not  reach  such  a  case. 

The  jury  returned  a  verdict  of  not  guilty. 


Hendrickson  v.  Hinklst. 

Where  a  case  y^as  properly  examinable  at  law,  and  a  trial  at  law  has  leen  • 
had,  and  no  exception  to  the  ruling  of  the  court,  chancery  can  give  no  rdkH  ■ 

Ohanceiy  cannot  revise  a  case  at  law,  where  there  was  no  obstmction  t»  a 
full  investigation  of  the  merits. 

Even  if  a  party  neglects  to  make  a  full  defense,  as  might  have  been  done,  it 
is  no  ground  for  the  exercise  of  an  equitable  jurisdiction. 

A  party,  in  such  a  case,  can  obtain  a  remedy  by  a  bill  of  exception  to  the 
ruling  of  the  court,  or  a  motion  for  a  new  trial. 
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Mr.  Probasco  for  complainant. 
Mr.  Mais  for  defendant. 

OPINION   OF  THE   COURT. 

This  is  a  bill  in  chancery,  in  which  the  complainant  asks 
relief  against  a  judgment  at  law  on  two  grounds  : 

1.  That  the  complainant's  claim  be  set  off  against  the 
judgment ;  or, 

2.  That  the  defendant's  judgment  may  be  subjected  to 
the  payment  of  the  complainant's  accounts. 

Some  years  since  a  contract  was  made  between  the  above 
parties,  in  which  Hendrickson,  in  company  with Camp- 
bell, since  dead,  purchased  from  the  agent  of  Hinkley,  a 
certain  number  of  imported  hogs,  for  which  they  agreed  to 
pay  a  high  price,  on  account  of  the  breed  of  the  hogs.  The 
amount  of  the  purchase  was  about  three  thousand  dollars.  A 
part  of  the  consideration  was  paid,  and  the  balance  not  be- 
ing paid,  suit  was  commenced  by  Hinkley.  Notes,  at  the 
time  of  the  contract,  were  given  for  the  hogs. 

The  defendants  set  up  in  defense  of  the  action,  that  they 
had  been  influenced  to  make  the  purchase  by  the  fraudulent 
representations  of  the  agent  of  Hinkley.  That  several  of 
the  hogs,  for  which  they  paid  the  highest  price,  were  worth 
nothing,  and  could  not  be  sold  in  the  market,  at  any  price. 
Also,  it  was  alleged  that  payments  had  been  made,  and  that 
certain  expenses  had  been  incurred  by  the  defendants  in 
keeping  the  hogs,  &c.,  chargeable  to  the  plaintiff. 

At  the  trial  the  jury  found  for  the  plaintiff  the  sum  of 
in  damages. 

A  motion  was  made  for  a  new  trial  on  the  ground  of  sur- 
prise, at  the  trial,  and  for  other  causes.  The  court  overruled 
the  motion,  and  entered  a  judgment  on  the  verdict,  and  the 
present  bill  was  filed  for  relief. 

There  is  no  matter  set  up  in  the  bill  which  might  not  have 
been  considered  in  the  action  at  law.    The  account  set  up 
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was  connected  with  the  purchase  of  the  hogs,  and  every  item 
for  which  a  credit  on  the  judgment  is  claimed  in  the  bill, 
grew  out  of  that  transaction.  All  these  matters  were  ex* 
aminable  at  law.  After  a  full  and  deliberate  trial  at  law,  a 
verdict  found  for  the  plaintiff,  a  motion  for  a  new  trial  was 
submitted  on  grounds  stated.  The  court  overruled  the  mo- 
tion. No  exception  was  taken  to  the  ruling  of  the  court  on 
the  trial.  Under  such  circumstances  a  court  of  equity  can 
give  no  relief.  A  court  of  equity  will  not  revise  a  proceed- 
ing at  law,  where  the  subject  matter  was  proper  for  a  court 
at  law.    In  such  a  case,  equity  has  no  jurisdiction. 

If  the  defendant  failed  to  set  up  in  his  defense,  what  he 
might  have  done  at  law,  there  is  no  remedy.  The  laches 
of  a  party  lays  no  foundation  for  the  interference  of  a  court 
of  equity.  There  appears  to  be  no  ground  on  which  the  pre- 
sent bill  can  be  sustained,  and  the  relief  prayed  for  given. 
The  bill  is  dismissed  at  the  costs  of  the  complainant. 


Peter  Dreskill  v.  Francis  P.  Parish. 

Mr.  Parish,  in  proper  person,  moved  the  court  in  this  case 
to  retax  the  costs,  on  two  grounds. 

1.  Because  there  was  no  service  of  a  subpcBua  on  Charles 
L.  Mitchell  and  Andrew  J.  Dreskill,  who  appeared  several 
terms,  and  were  examined  as  witnesses. 

2.  Because  several  other  witnesses  were  served  with  pro* 
cess,  more  than  one  hundred  miles  from  the  place  of  holding 
the  court. 

BY   THE   COURT. 

The  second  objection  is  not  sustainable.  A  witness  may 
be  summoned  if  within  one  hundred  miles  of  the  place  of 
holding  the  court,  though  his  residence  be  out  of  the  district 
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in  which  the  court  is  held.  But  the  Bubposna  runs  tlirough- 
out  the  district,  the  same  as  any  other  writ.  The  deposition 
of  a  witness  may  be  taken  who  lives  more  than  one  hundred 
miles  from  the  place  of  holding  the  court. 

The  first  objection,  we  think,  is  sustainable.  The  compen- 
sation to  a  witness  is  allowed.  If  he  attend  voluntarily  or  with- 
out summons,  his  fees  cannot  be  charged  against  the  losing 
party.  The  attendance,  if  not  summoned,  is  voluntary. 
The  indorsement  of  accepted  on  the  subpcsna,  never  placed 
in  the  hands  of  the  marshal  or  his  deputy,  by  a  witness,  is 
not  sufficient.  Such  a  service  would  not  authorize  an  attach- 
ment against  the  witness,  for  non-attendance.  The  service 
must  be  made  by  the  marshal  or  one  of  his  deputies.  As  no 
such  service  was  made  on  the  witnesses  above  named,  their 
per  diem  and  travelling  expenses  cannot  be  charged  to  the 
defendant,  but  must  be  taxed  to  the  party  summoning 
them. 


Jones  v.  Vanzandt. 

Where  the  cause  of  action  is  local,  a  reference  to  the  "  district  aforesaid" 
named  in  anj  preceding  count,  is  a  sufficient  designation  of  the  place. 

Though  a  State  be  named,  -which  is  in  law  a  district,  the  reference  being  to 
the  "  district,"  a  term  used  in  the  law,  the  reference  will  be  held  to  mean  the 
district  before  named,  and  not  the  State  named. 

If  counts  be  abandoned,  they  are  not  for  all  purposes  considered  as  stricken 
from  the  record. 

As  matters  of  reference  in  subsequent  counts,  they  are  held  g^ood. 

Under  the  act  of  1793,  for  the  reclamation  of  fugitives  from  labor,  if  the  ac- 
tion be  for  the  penalty,  the  acts  of  the  offender  must  be  alleged,  contrary  to  the 
statute. 

This  may  not  be  necessaiy  when  the  action  is  brought  to  recover  damages. 

Mr.  Fox  for  the  plaintiff. 
Mr.  Chase  for  the  defendant. 
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This  canse  was  tried  in  December,  1842.  A  verdict  being 
fonnd  for  the  plaintiff,  a  motion  was  made  for  a  new  trial, 
and  also  in  arrest  of  judgment.  The  motion  for  a  new  trial 
was  granted,  at  the  costs  of  the  defendant,  and  an  intimation 
was  given  that  certain  counts  in  the  declaration  were  de- 
fective, but  there  was  no  decision  on  the  motion  in  arrest. 
(2  McLean  626.)  The  case  was  certified  to  the  Supreme 
Court,  on  points  of  division  of  opinion  between  the  judges, 
which,  and  the  death  of  the  defendant,  have  delayed  the  de- 
cision of  the  case  until  this  time.  The  decision  of  the  Su- 
preme Court,  on  the  points  certified,  being  favorable  to  the 
plaintiff,  the  motion  in  arrest  of  judgment  has  agcdn  been 
argued. 

As  before  remarked,  this  court  at  the  former  term,  did  not 
decide  this  motion,  although  its  views  were  expressed  in  re- 
gard to  the  third  and  fourth  counts  in  the  declaration,  which 
are  the  only  ones  that  were  not  abandoned  before  the  verdict 
was  rendered.  It  was  intimated  by  the  court  that  there  was 
a  defect  in  these  counts,  in  stating  the  place  to  which  the 
fugitives  escaped.  The  words  of  the  law  are  :  "  When  a 
person  held  to  labor  in  any  of  the  United  States,  &c.,  imder 
the  laws  thereof,  shall  escape  into  any  other  of  the  said 
States,"  &c.  And  the  court  remarked,  the  allegation  in 
these  counts  is,  *^  that  the  slaves  escaped  from  Boone  county, 
and  the  State  of  Kentucky,  and  came  to  the  defendant,  at 
Hamilton  county,  in  the  State  and  district  aforesaid."  And 
they  say,  "  what  State  and  district  ?  The  grammatical  refer- 
ence is,  to  the  State  and  district  last  above  named  in  the 
count ;  and  the  words,  Hamilton  county,  are  not  a  sufficient 
designation.  The  direct  reference  then,  is,  to  the  State  of 
Kentucky,  which,  by  the  law,  is  a  district ;  and  in  this  view, 
there  is  no  escape  alleged  within  the  statute."  It  is  also 
said  :  "  I  entertain  great  doubts  whether  the  reference  to  the 
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preceding  counts,  as  regards  the  escape,  make  good  the  third 
and  fourth  counts.  At  least  there  is  great  uncertainty  in  the 
reference."  And  in  the  conclusion  of  the  opinion  the  court 
said  :  "  as  a  motion  for  a  new  trial  was  first  in  order,  and  as 
the  third  and  fourth  counts,  on  which  the  jury  found  their 
verdict,  claim  only  compensation  for  the  loss  of  the  services 
of  the  slaves  for  six  days,  and  an  indemnity  for  the  expenses 
to  which  the  plaintifi*  had  been  subjected,''  &c.,  the  new  trial 
was  granted  at  the  costs  of  the  defendants,  which  was  not 
accepted  by  their  counsel. 

A  more  mature  consideration  which  I  have  since  given  to 
the  case  hsts  convinced  me  that,  after  verdict,  the  counts  may 
be  sustained.  In  the  caption  of  the  declaration,  the  district 
of  Ohio  is  stated ;  and  in  the  first  count  the  district  of  Ohio 
is  again  stated  as  the  place  of  venue.  In  the  second  count 
it  is  averred  that  the  slaves,  against  the  will  of  the  plaintiff, 
"  departed  and  went  away  from  the  plaintiff,  and  out  of  his 
service,  at  said  Boone  county,  and  came  to  the  defendant  at 
Hamilton  county,  in  the  State  of  Ohio,  and  the  district  afore- 
said." And  in  the  third  count  it  is  alleged  that "  unlawfully, 
wrongfully,  and  uiyustly,  the  slaves  departed  and  went 
away  from  and  out  of  the  service  of  the  plaintiff  at  Boone 
county,  and  the  State  of  Kentucky,  and  came  to  the  defend- 
ant at  Hamilton  county,  in  the  State  and  district  aforesaid." 
In  the  fourth  count  the  averment  is,  that  the  fugitives  "  came 
to  the  defendant  at  said  Hamilton  county,  in  the  district 
aforesaid." 

The  first  and  second  counts  have  been  abandoned,  and  are 
consequently  inoperative  as  the  foundation  of  a  recovery ; 
yet,  they  are  not,  in  every  sense,  to  be  considered  as  stricken 
from  the  record.  A  reference  in  subsequent  counts  to  the 
venue  as  laid  in  those  counts,  or  to  fix  the  place  where  the 
act  complained  of  was  done,  may  be  held  to  be  sufficient. 
There  is  no  other  district  than  that  of  Ohio  named  in  the 
caption  of  the  declaration,  or  in  the  first  and  second  counts, 
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and  a  reference  in  the  third  and  fourth  counts  to  the  State 
and  district  aforesaid,  must  be  held  to  refer  to  the  State  and 
district  of  Ohio.  Tliis  is  not  a  strained  construction,  and 
is  called  for  by  the  import  of  the  terms  used  in  the  declara- 
tion, especially  after  verdict. 

The  other  defect  noticed  in  the  fourth  count  was  the  want 
of  averment,  that  the  offense  charged  in  the  declaration,  was 
contrary  to  the  statute.  In  considering  this  objection  for- 
merly, the  court  said :  **  that  it  may  not  be  necessary  to 
adopt  the  formal  conclusion,  as  is  held  to  be  necessary  where 
the  action  is  brought  on  a  penalty ;  but  it  seems  to  me  that 
the  declaration  must  refer  to  the  statute  as  an  essential  part 
of  the  plaintiff's  right.  I  have  had  no  time  to  look  into  the 
authorities  extensively  on  this  point,  but,  I  think,  from  anal- 
ogy, and  the  reason  of  things,  the  fourth  count  is  defective  in 
this  particular." 

When  the  case  was  before  the  Supreme  Court  on  certified 
points,  the  court  say,  in  regard  to  the  sufficiency  of  the  decla- 
ration, *'  no  specific  point,  not  otherwise  designated,  has  been 
called  to  our  attention,  except  that  all  the  acts  alleged  in  the 
declaration,  are  not  said  to  be  contrary  to  the  statute.  This 
last  expression,  they  say,  follows  the  concluding  portion  of 
the  count,  and  this  expression  may  be  necessary  in  a  penal 
action."  This  point  was  certified  in  the  action  against  the 
defendant  for  the  penalty,  but  the  action  before  us  is  one  for 
secreting  the  fugitives,  by  reason  of  which  their  services  were 
lost  to  the  plaintiff.  The  remark  of  the  court  would  seem 
to  imply  that  although  the  averment  may  be  necessary  in  a 
penal  action,  it  is  not  necessary  where  the  action  is  not  for 
the  penalty.  In  one  or  two  cases  it  has  since  been  held,  in 
an  action  for  the  value  of  the  fugitives,  that  the  above  aver- 
ment is  not  necessary. 

Had  there  been  no  provision  in  the  constitution  or  act  of 
Congress  on  the  subject,  it  is  clear  there  could  be  no  recla- 
mation of  fugitives  from  a  free  State,  nor  damages  recover- 
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ed  for  secreting  them.  This  right,  as  has  often  been  decided, 
must  depend,  as  between  slave  States  and  free  ones,  upon 
treaty  stipulations,  or  upon  some  general  law  equally  bind- 
ing upon  States,  as  the  Constitution  of  the  United  States,  or 
the  acts  of  Congress.  The  provbo  in  the  act  of  Congress, 
that  a  recovery  of  the  penalty  should  not  bar  an  action  by 
the  master  for  damages,  would  seem  to  recognize  such  a 
remedy  as  existing  at  common  law.  The  form  of  the  action 
is  found  in  the  common  law,  but  the  rig^t  arises  under  the 
constitution  and  act  of  Congress.  As  these  laws  are  gene- 
ral throughout  the  Union,  the  court,  I  suppose,  are  bound  to 
take  notice  of  them  without  any  special  reference  to  them  in 
the  declaration. 

Upon  the  whole,  I  feel  it  to  be  my  duty  to  say  that  the  sug- 
gestions formerly  made,  in  relation  to  the  defectiveness  of 
the  fourth  count,  on  further  examination,  are  not  sustained. 
A  decision  was  not  made,  nor  intended  to  be  made,  on  either 
of  the  above  counts.  The  intimations  were  hastily  thrown 
out  that  the  defects,  if  considered  important,  might  be  reme- 
died at  a  future  stage  of  the  proceeding  by  amendments. 

The  motion  in  arrest  is  overruled,  and  a  judgment  entered 
upon  the  verdict. 


Thomas  S.  Forman  et  al.  v.  E.  J.  Miller  bt  al. 

Persons  undertakuig  to  pack  pork,  are  bound  to  exercise  all  the  skiU  and 
care  which  the  business  requires. 

And  if  any  part  of  the  pork  packed  prove  to  be  unsound,  the  jury  will  as- 
certain whether  the  unsoundness  was  attributable  to  the  manner  in  which  it 
was  put  up. 

The  damages  sustained  by  the  plaintiffs,  for  whom  the  ^ork  was  done,  may 
be  ascertained  bj  comparing  the  sales  of  the  unsound  article,  with  the  market 
price  for  a  good  article. 
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Mr.  Chase  for  plaintiff. 
Mr.  Fox  for  defendant. 

OPINION   OF   THE   COURT. 

This  suit  is  brought  on  a  contract  made  between  the  par- 
ties, in  which  the  defendants  agreed  to  cut  hogs  enough  to 
make  fifteen  thousand  pounds  of  prime  and  mess  pork.  The 
declaration  charges  that  the  pork  was  badly  put  up,  that 
many  of  the  barrels  were  injured,  and  several  of  them  fell 
short  of  the  weight,  and  damage  was  claimed  for  meat  not 
accounted  for. 

The  price  for  packing  per  barrel,  and  finding  the  salt,  was 
fixed  at  one  dollar  and  seventy  cents ;  for  selling  shoulders 
per  hundred  pounds,  sixteen  cents ;  for  selling  hams,  heads, 
and  offal,  two  and  a  half  per  cent.  Hams  to  be  sold  at  four 
and  one- half  cents  per  pound,  and  lard  at  six  and  one- fourth 
cents.  Rendering  lard  at  thirty-three  and  one-third  cents 
per  one  hundred  pounds.  And  the  defendants  agree  to  give 
sixteen  cents  for  each  hog's  head  that  may  not  be  wanted  in 
making  prime  pork.  Six  thousand  shoulders  were  to  be  de- 
livered to  Holmes  &  Co.,  of  Pittsburgh,  they  paying  for  the 
same  $2  70  per  hundred  pounds.  Plaintiff  agreed  to  fur- 
nish the  cash  to  make  purchases.  Defendants  only  to  pack 
the  number  of  barrels  which  the  hogs  purchased  should  fill. 

It  seems  from  a  settlement  that  the  number  of  barrels  pur- 
chased amounted  to  twelve  hundred  and  eighty-six.  And 
the  account  was  balanced.  From  the  evidence  it  appeared 
that  four  hundred  and  seventy-three  barrels  were  injured. 
And  the  court  instructed  the  jury  to  inquire  into  the  extent 
of  the  damages  sustained  by  reason  of  any  want  of  skill  or 
care  of  defendants  in  packing  the  pork. 

The  plaintiff's  partner  was  present  occasionally  and  wit- 
nessed the  progress  of  the  packing,  and  seemed  to  be  well 
satisfied.    And  there  is  some  evidence  conducing  to  show 
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that  the  plaintiff  took  the  responsibility  of  directing  in  what 
manner  the  pork  should  be  put  up.  So  far  as  this  evidence 
may  go,  the  jury  will  consider  it.  If  the  plaintiffs  changed 
the  ordinary  mode  of  packing,  thus  far  the  defendants  are 
not  answerable  for  damages.  But,  it  is  to  be  presumed  that 
the  plaintiffs  relied  on  the  skill  and  knowledge  of  the  defend- 
ants in  the  business  of  packing  pork. 

The  pork  was  packed,  it  appears,  for  the  New  Orleans 
market.  Several  barrels  were  sold  at  Cincinnati  as  bad 
pork.  About  fourteen  thousand  two  hundred  and  thirteen 
pounds  were  sold.  The  defendants  sent  down  to  Louisville, 
as  the  proceeds  of  the  unsound  barrels,  one  hundred  and 
ninety-nine  dollars.  The  shipments  were  made  on  the  or- 
der of  the  plaintiffs.  The  above  sums  the  plaintiffs  refused 
to  receive.  Twenty-six  barrels  were  claimed  as  not  account- 
ed for.  This  was  ascertained  from  the  amount  of  pork  pur- 
chased, and  the  amount  packed. 

The  jury  were  instructed  they  should  ascertain  the  dama- 
ges suffered  by  the  plaintiffs  from  the  sale  of  the  unsound 
pork  at  Cincinnati,  comparing  it  with  the  price  of  good  pork 
at  the  same  market. 

The  sales  of  the  pork  at  New  Orleans  to  be  compared  in 
the  same  manner  with  the  marketable  price  of  a  sound  arti- 
cle. This  will  enable  the  jury  to  come  to  a  satisfactory  con- 
clusion as  to  whether  the  pork  was  well  put  up  at  Cincinnati, 
that  being  the  place  of  delivery,  as  to  the  injury,  if  any,  the 
plaintiffs  sustained.  And  if  it  shall  appear  that  the  loss  was 
caused  by  a  want  of  skill  or  care,  or  both,  by  the  defendants, 
the  plaintiffs  will  be  entitled  to  the  market  price  of  good  pork 
at  Cincinnati,  where  the  plaintiffs  received  the  pork. 

The  defendants  made  no  other  contract  than  that  the 
pork  should  be  well  put  up,  and  it  will  be  for  the  jury 
to  say  whether  there  was  anything  in  the  season,  or  in  the 
transportation  of  it  to  New  Orleans,  which  could  have  injured 
it,  had  it  been  well  packed.    In  holding  themselves  out  to 
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the  public  as  pork  packers,  the  defendants  were  bound  to 
use  the  skill  in  the  business  which  such  a  business  requires. 

The  jury  found  for  the  plaintiffs  $2756  63. 

At  a  subsequent  day  a  motion  for  new  trial  was  made  by 
the  defendants'  counsel,  and  strenuously  urged.  The  ground 
was,  that  the  jury  had  rendered  a  higher  verdict  than  the 
facts  authorized.  It  was  argued  that  the  season  was  very 
unfavorable,  and  that  a  great  deal  of  the  pork  packed  at 
Cincinnati  and  elsewhere  spoiled.  That  it  was  impossible 
to  expel  the  animal  heat  from  the  meat,  before  it  was  neces- 
sary to  salt  it  to  prevent  it  from  spoiling.  That  the  jury  had 
misapprehended  the  facts,  as,  if  they  had  found  for  the  plain- 
tiff at  all,  they  could  not  have  assessed  the  damages  at  the 
sum  returned  in  their  verdict. 

On  the  other  side,  the  plaintiffs'  counsel  contended  that 
the  damages  should,  or  at  least,  they  might  have  been  higher. 
That  they  must  have  omitted  some  of  the  items  claimed. 
And  this  was  attempted  to  be  demonstrated  by  the  items  of 
damages  claimed,  showing  the  price  of  the  pork  sold  as  un- 
sound, and  comparing  it  with  the  price  for  which  a  sound 
article  sold  at  Cincinnati. 

BY   THE  COURT. 

There  is  no  particular  complaint  as  to  the  charge  of  the 
court.  Specific  charges  were  asked,  and  the  court  gave 
general  instructions  to  the  jury,  embracing  the  points  oh 
which  instruction  was  asked.  This  is  a  better  mode,  as  the 
jury  will  see  the  views  of  the  evidence  applying  to  the  case  in 
connection  with  the  'law.  The  charge  being  delivered,  no 
exception  was  taken  to  any  part  of  it,  nor  was  it  intimated 
that  any  one  of  the  points  in  the  instruction  prayed,  had 
been  omitted.  This  was  necessary,  if  there  was  any  objec- 
tion to  the  instruction,  as  the  court,  by  having  its  attention 
directed  to  the  particular  point  noted,  might  correct  or  mod- 
ify the  instruction. 
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Not  long  since,  in  a  similar  case,  the  court  permitted  an 
exception  to  be  taken  which  had  not  been  made  when  the 
charge  was  given ;  and  although  the  decision  of  this  court 
was  affirmed  in  the  Supreme  Court,  yet  it  subjected  the 
plaintiff  to  delay  and  expense.  Being  convinced  that  an 
error  in  law  is  a  matter  of  strict  right,  I  determined  that  a 
strict  practice,  in  justice,  was  required ;  and,  consequently, 
where  the  matter  of  exception  is  not  noted  during  the  trial, 
a  bill  of  exceptions  will  not  be  allowed  afterwards. 

In  regard  to  the  verdict  of  the  jury  in  this  case,  if  the  ver- 
dict had  been  for  a  less  sum,  the  court  would  not  have  set  it 
aside  for  that  cause.  The  jury  were  instructed  that  if  they 
should  find  the  defendants  had  been  negligent  in  putting  up 
the  pork,  the  damage  to  the  plaintiffs  would  be,  the  differ- 
ence in  the  Cincinnati  market  between  sound  articles  and 
those  which  were  sold  in  that  market  as  unsound.  And  that 
the  pork  shipped  to  New  Orleans  could  only  be  examined  at 
that  port  to  ascertain  its  true  condition  when  it  was  deliver- 
ed at  Cincinnati.  That  the  Cincinnati  market  afforded  the 
datum  for  an  estimation  of  the  damages. 

After  a  deliberate  revision  of  the  evidence,  the  charge  of 
the  court,  and  the  verdict,  we  are  not  brought  to  the  conclu- 
sion that  the  verdict  of  the  jury  is  against  evidence. 

The  weather  was,  undoubtedly,  very  unfavorable  for  pork 
packing  the  season  this  pork  was  packed ;  but  the  experi- 
ence and  skill  of  the  defendants  as  packers  were  relied  upon, 
and  they  should  have  acted  under  a  knowledge  of  such  a 
responsibility.  Under  such  circumstances,  the  skill  of  the 
defendants  is  specially  required.  They  should  have  declined 
killing  the  hogs,  if  they  did  not  believe  the  pork  could  be 
saved.  After  this  advice,  had  the  plaintiffs  directed  them  to 
kill  and  pack  the  pork,  they  would  have  been  exonerated 
from  any  liability,  had  they  put  up  the  pork  as  carefully  and 
skilfully  as  could  be  done  by  persons  acquainted  widi  the 
business. 
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We  do  not  feel  ourselves  authorized  to  set  aside  the  ver- 
dict ;  the  motion  for  a  new  trial  is,  therefore,  overruled,  and 
judgment  on  the  verdict. 


JOBN   6.    GOESELE   ET   AL.   V.   JoSEPH   M.   BiMELER  ET   AL. 

A  religious  association,  assuming  the  name  of  the  "  Separatist  Society  of 
Zoar/'  being  unincorporated,  cannot  hold  property  in  the  name  thus  assumed. 

Nor  can  Uie  directors  and  their  successors  in  office,  appointed  by  the  society, 
hold  it,  as  the  law  recognizes  in  them  no  succession. 

But  the  conveyance  of  land  to  an  individual  and  his  heirs,  for  the  use  of  the 
sooiety,  constitutes  him  the  trustee,  and  the  members  the  cestui  que  trusts. 

Where  land  has  been  paid  for  by  the  proceeds  of  the  joint  labor  of  a  com- 
munity, each  indiyidual,  unless  the  contrary  be  made  to  appear,  will  be  pre- 
sumed to  hare  an  equal  interest  in  the  land. 

Under  such  circumstances,  the  cestui  que  trusts  may  enter  into  a  legal  and 
binding  contract  among  themselTes,  to  relinqmsh  their  individual  interests  in 
the  trust,  for  a  common  interest  in  the  whole  property,  so  long  as  they  shall  re- 
main members  of  the  association,  relinquishing  for  themselves  and  their  heirs 
all  right  beyond  that  limitation,  to  the  property,  and  also  all  claim  for  their 
labor,  they  receiving  during  their  membership,  under  the  distribution  of 
agencies  appointed  by  themselves,  provision  for  their  support,  of  clothing,  and 
i n  every  other  particular. 

Such  an  agreement  does  not  require  the  solemnities  of  a  grant,  but  is  a  decla- 
ration of  trust,  which  being  in  writing,  is  valid. 

The  members  of  the  society  reserve  to  themselves  the  power  to  alter  the  con- 
tact at  discretion,  and  through  its  agents  to  sell  the  property,  and  also  to  ad- 
mit new  members  on  the  terms  of  the  original  association ;  under  such  condi- 
tions, the  contract  is  not  void,  as  establishing  a  perpetuity. 

Its  continuance  depends  on  future  vduntazy  contracts,  and  not  on  any  prin- 
ciple in  the  original  instrument 

A  court  of  equity  may  not  decree  a  forfeiture. 

It  will  relieve  against  a  penalty,  but  not  against  stipulated  damages. 

Nor  will  a  court  of  chanceiy  give  relief  against  the  bona  fide  contract  of  a 
party,  entered  into  for  a  valuable  consideration. 

Messrs.  Ghdson  and  Quin  for  complainants. 
Messrs.  T.  Ewing  and  H,  Startbery  for  defendants. 
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The  complainants  in  this  case,  claim  to  be  tenants  in  com- 
mon in  a  large  property  in  Zoar,  purchased  by  a  religious 
society  called  "  Separatists,"  of  which  their  ancestor  was  a 
member.  From  the  facts  stated  in  the  pleading  and  evi- 
dence, it  appears  that  in  1807  the  society  having  suffered 
much  persecution  at  Ball,  in  the  kingdom  of  Wirtemburg, 
Germany,  emigrated  to  the  United  States.  They  arrived  at 
Philadelphia,  in  a  destitute  condition,  where  pecuniary  aid 
was  afforded  them  by  the  friend  Quakers  of  London  and 
Philadelphia.  Whilst  there,  the  society  purchased  five  thou- 
sand five  hundred  acres  of  land  from  one  Godfrey  Hager,  on 
credit,  situated  in  Ohio,  to  which  the  charity  received  ena- 
bled them  to  go,  and  on  which  they  settled,  calling  the  place 
Zoar.  The  purchase  was  made  by  Bimeler,  one  of  the  de- 
fendants, who  took  the  title  in  his  own  name,  holding  the 
land  as  he  has  uniformly  declared,  in  trust  for  the  society. 

At  this  time  the  association  seems  not  to  have  contempla- 
ted a  community  of  property.  The  land  was  paid  for  by  the 
proceeds  of  the  united  labor  of  the  society. 

On  the  15th  of  April,  1819,  the  society  entered  into  articles 
of  association,  prefaced  by  the  following  preamble :  *'  The 
undersigned,  members  of  the  society  of  Separatists  of  Zoar, 
have,  from  a  true  Christian  love  towards  God  and  their  fel- 
low-men, found  themselves  convinced  and  induced  to  unite 
themselves  according  to  the  Christian  Apostolic  sense,  under 
the  following  rules  through  a  communion  of  property ;  and 
they  do  hereby  determine  and  declare  that  from  the  day  of 
this  date,  the  following  rules  shall  be  valid  and  in  effect :" 

1.  "  Each  and  every  member  does  hereby  renounce  all 
and  every  right  of  ownership,  of  their  present  and  future 
movable  and  immovable  property ;  and  leave  the  same  to 
the  disposition  of  the  directors  of  the  society  elected  by  them- 
selves. 
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2.  ^  The  society  elects  out  of  its  own  members,  their  direc- 
tors and  managers,  who  shall  conduct  the  general  business 
transactions,  and  exercise  the  general  duties  of  the  society. 
They  therefore  take  possession  of  all  the  active  and  passive 
property  of  all  the  members,  whose  duty  it  shall  be  at  the 
same  time  to  provide  for  them ;  and  said  directors  are  fur- 
ther bound  to  give  an  account  to  the  society  of  all  their  busi- 
ness transactions.'' 

The  other  articles  relate  to  the  duties  of  the  members  of 
the  society,  the  adjustment  of  difficulties  which  may  arise 
among  them,  and  an  agreement  that  backsliding  members 
cannot,  either  for  property  brought  in,  nor  for  their  labor  in 
the  society,  demand  any  compensation  or  restitution,  except 
under  the  order  of  a  majority  of  the  society. 

These  articles  were  subscribed  by  the  members  of  the  so- 
ciety generally,  and  among  them  is  found  the  name  of  John 
Goesele,  senior,  the  ancestor  of  the  complainants.  Under 
this  association,  the  society  prospered,  made  extensive  im- 
provements, paid  for  its  lands  first  purchased,  bought  other 
tracts  and  paid  for  them,  and  secured  in  a  high  degree  the 
comforts  of  life;  No  change  was  made  in  the  above  articles 
until  the  18th  of  March,  1824.  Under  the  most  solemn  ap- 
peal to  the  Trinity  the  society  then  declares  : 

'^  We,  the  undersigned,  inhabitants  of  Zoar  and  its  vicini- 
ty, etc.,  being  fully  persuaded  and  intending  to  give  more 
full  satisfaction  to  our  consciences,  in  the  fulfillment  of  the 
duties  of  Christianity,  and  to  plant,  establish,  and  confirm 
the  spirit  of  love  as  the  bond  of  peace  and  union  for  ourselves 
and  posterity  forever,  as  a  safe  foundation  of  social  order,  do 
seek  and  desire,  out  of  pure  Christian  love  and  persuasion, 
to  unite  our  several  personal  interests,  into  one  common  in- 
terest, and,  if  possible,  to  avoid  and  prevent  law  suits  and 
contentions,  or  otherwise  to  settle  and  arbitrate  them  under 
the  following  rules,  in  order  to  avoid  the  disagreeable  and 
costly  course  of  the  law,  as  much  as  possible.  Therefore, 
15 
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we  nnite  and  bind  ourselvea  by  and  through  the  common  and 
social  contract  mider  the  name  and  title  of  **  The  Separatiat 
Society  of  Zoar  "  and  we  agree  and  bind  oimelves,  and  pro- 
mise each  to  the  other  and  all  together,  that  we  will  strictly 
hold  to,  observe,  and  support  all  tiie  following  rules  and  reg- 
ulations. New  articles,  amendments,  or  alterations,  in  favor 
of  the  above  expressed  intentions,  to  be  made  with  the  con- 
sent of  the  members. 

ARTICLE  I. 

"  We,  the  undersigned,  members  of  the  second  class  of  the 
society  of  Separatists,  declare,  through  this  first  article,  the 
entire  renunciation  and  resignation  of  all  our  property  of  all 
and  every  dimension,  form,  and  shape,  present,  and  future, 
movable  and  immovable,  or  both,  for  ourselves  and  our  pos- 
terity, with  all  and  every  right  of  ownership,  titles,  claims, 
and  privileges,  to  the  aforesaid  society  of  Separatists,  with 
the  express  condition,  that,  from  the  date  of  the  subscription 
of  each  member,  such  property  shall  be  forever,  and  conse- 
quently also  after  the  death  of  such  member  or  members, 
remain  the  property  of  the  said  Separatist  society." 

Directors  were  to  be  elected  by  the  society,  who  were  au- 
thorized to  take  all  the  property  of  the  individual  members 
and  of  the  society  into  their  disposition,  and  to  hold  and 
manage  the  same  expressly  for  the  general  benefit  of  the  so- 
ciety, according  to  tiie  prescriptions  of  the  articles.  They 
shall  have  power  to  trade,  to  purchase,  and  to  sell,  to  con- 
clude contracts  and  dissolve  them  again,  to  give  orders 
if  all  of  them  agree,  with  the  consent  of  the  cashier,  who  was 
to  be  elected  by  the  society.  They  were  "  to  appoint  agents 
and  to  conduct  the  entire  provision  of  all  and  every  member 
in  boarding,  clothing,  and  other  necessaries  of  life,  in  such 
proportion  as  the  situation,  time,  and  circumstances  may  re- 
quire." And  the  members  bound  themselves  to  obey  the  or- 
ders and  regulations  of  the  directors  and  their  agents.     The 
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children  of  the  members  during  their  minority,  were  to  be 
subject  to  the  control  of  the  directors,  but  without  the  votes 
of  a  majority  of  the  society,  they  cannot  bind  apprentices 
out  of  the  association. 

The  directors  are  required  to  take  charge  of  inheritances 
of  deceased  members  as  universal  heirs,  in  the  name  of  the 
society  ;  to  investigate  and  settle  disputes  among  the  mem- 
bers, an  appeal  being  allowed  to  a  board  of  arbitrators,  which 
was  to  be  elected  and  to  consist  of  from  one  to  three  persons. 
The  arbitrators  were  bound  to  observe  the  economy  of  the 
society,  and  give  orders  and  instructions,  to  investigate  ac- 
counts and  plans  which  may  have  been  made  by  the  direc- 
tors and  their  agents.  All  transactions,  exceeding  in  amount 
fifty  dollars,  to  be  valid,  required  the  sanction  of  the  board 
of  arbitration.  This  board  had  also  the  power  to  excommu- 
nicate arbitrary  and  refractory  members,  and  to  deprive  them 
of  all  future  enjoyments  of  the  society. 

New  members  were  to  be  admitted,  being  of  full  age,  hav- 
ing been  approved  of  by  the  directors  and  boiurd  of  arbitra- 
tion, by  a  vote  of  two-thirds  of  the  society ;  and  on  condi- 
tion that  they  should  resign  all  their  property  to  the  society, 
as  had  been  done  by  the  original  members.  Directors  and 
arbitrators  were  to  be  elected  as  often  as  shall  be  deemed 
necessary  by  the  society.  ''  The  highest  power  shall  be  and 
remain  forever  in  the  hands  and  disposition  of  the  society, 
who  reserves  the  right  at  pleasure  to  remove  and  to  establish 
officers,  or  to  place  others  in  their  stead ;  in  short,  to  make 
any  alteration  which  may  be  deemed  best."  '<  The  cashier 
was  bound  to  keep  all  the  funds  of  the  association,  and  to 
apply  all  moneys  which  may  come  to  his  hands,  by  the  or- 
ders of  the  directors  and  arbitrators  to  the  benefit  of  the  so- 
ciety— to  pay  its  debts  and  to  liquidate  its  general  wants." 

And  it  is  agreed  that  individual  demands  by  backsliding 
members,  or  such  as  have  been  excommunicated,  whether 
such  demands  may  be  for  goods,  or  other  efiects,  or  for  ser- 
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vices  rendered  to  the  society,  are  abolished  and  abrogated 
by  the  members  for  themselves  and  their  posterity.  These 
articles  are  declared  to  be  confirmatory  of  those  of  1819,  and 
extending  to  a  more  detailed  explanation.  The  name  of 
Goesele,  the  complainants'  ancestor,  was  also  subscribed  to 
the  above  articles,  with  the  other  members,  generally,  of  the 
society. 

On  the  6th  of  February,  1832,  an  act  of  the  legislature 
of  Ohio  was  passed,  incorporating  Joseph  M.  Bimeler  and 
others,  by  the  name  of  **  The  Society  of  Sepiuratists  of  Zoar," 
with  perpetual  succession,  with  power  to  hold  property,  pur- 
chase and  sell,  pass  by-laws,  etc.  And  afterwards,  on  the 
21st  of  February,  1846,  an  amendatory  act  was  passed,  mod- 
ifying a  restriction  on  the  income  of  the  society  from  one  to 
ten  thousand  dollars.  In  pursuance  of  the  power  given,  a 
constitution  was  adopted  by  the  society,  and  other  acts  con- 
formably to  the  law  were  done  under  it. 

There  is  satisfactory  proof  that  the  complainants  are  the 
heirs  at  law  of  John  Goesele,  as  represented  in  their  bill,  who 
came  to  this  country  as  a  member  of  the  Separatist  society, 
and  who  continued  a  member  until  his  death  in  1827.  It  also 
is  shown  that  the  lands  purchased  were  paid  for  with  the 
proceeds  of  the  labor  of  the  society ;  consequently,  all  who 
contributed,  by  their  labor,  to  these  payments,  have  an  in- 
terest in  the  lands,  unless  such  interest  has  been  relinquish- 
ed or  abandoned.  If  such  right  remain  and  descended  to 
the  complainants,  the  court  would  presume  that  the  individ- 
ual claims  of  the  members  were  equal,  unless  the  contrary 
were  clearly  shown. 

There  was  some  evidence  that  Goesele,  in  Germany,  was 
considered  a  man  of  wealth ;  and  that  his  real  estate  was 
worth  a  large  sum.  Some  of  the  witnesses  state  that  his  pro- 
perty was  sold,  and  from  which  an  inference  is  drawn  that 
Bimeler  received  the  money.  But  no  facts  are  proved  which 
authorize  this  conclusion.     On  the  contrary,  it  appears  that 
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the  only  money  paid  for  the  lands  shortly  after  their  arrival 
at  Zoar,  was  a  pittance  which  some  of  them  had  saved  of  the 
eighteen  dollars  which  they  had  each  received,  as  a  charity, 
in  Philadelphia. 

The  legal  questions  in  this  case  principally  arise  oat  of  the 
articles  of  1819  and  of  1824.  The  latter  articles  include, 
substantially,  those  of  the  former,  with  some  additional  pro- 
visions and  a  more  detailed  regulation,  in  regard  to  the  gene- 
ral government  of  the  society.  The  right  set  up  in  the  de- 
fense must  rest  on  those  articles,  as  the  act  of  incorpora- 
tion was  not  passed  until  several  years  after  the  death  of 
Goesele. 

Against  the  validity  of  the  defense,  two  grounds  are  as- 
sumed by  the  complainants'  counsel.  First,  it  is  objected 
that  there  is  no  grantee ;  and,  secondly,  that  if  there  were  a 
grantee,  the  grant  would  be  void  as  a  perpetuity. 

That  the  lands  were  purchased  by  Bimeler  for  the  society, 
were  paid  for  by  it,  and  are  now  held  in  trust  by  him,  is  not 
controverted.  The  fee  is  in  him,  and  the  members  of  the 
society  are  the  cestui  que  trusts. 

It  must  be  admitted  that  an  unincorporated  community 
cannot,  in  its  aggregate  capacity,  take  lands  in  grant ;  nor 
can  its  directors  and  their  successors  in  office  take  them,  as 
the  law,  under  such  circumstances,  recognizes  no  succession. 
A  valid  grant  to  such  a  community,  can  only  be  made  to  the 
individuals  composing  it,  or  to  an  individual  and  his  heirs,  in 
trust  for  its  use. 

The  articles  of  association  constitute  a  declaration  of  trust, 
which  Bimeler,  the  trustee,  recognizes  as  binding  upon  him, 
though  he  did  not  sign  either  of  the  articles.  This  declaration 
did  not  require  the  formalities  of  a  grant ;  it  was  in  writing, 
and  the  application  of  the  trust  being  distinctly  stated,  it  was 
not  affected  by  the  statute  of  frauds  and  peijuries.  The 
members  of  the  society  agree  with  each  other  that  their  pro- 
perty of  every  description  should  be  held  and  used  as  a  com- 
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mon  fund  for  their  general  benefit,  and  they  appointed  cer- 
tain agents  to  manage  their  concems  and  provide  for  their 
snpport.  It  is  true,  they  relinquished  to  the  society  their  en- 
tire property,  but  this  was  done,  that,  as  a  community,  they 
might  enjoy  the  benefits  of  the  whole.  The  agencies  which 
they  established  relieved  the  members  generally  from  per- 
sonal care,  but  the  sum  of  their  enjoyment  was  not  lessened. 
The  want  of  capacity  in  the  society,  as  such,  to  take  by 
grant,  does  not  invalidate  this  procedure.  The  agreement 
was  that  the  equitable  individual  right  to  the  trust  should  be 
relinquished  for  a  common  right  with  the  other  members,  to 
the  entire  property.  In  effect,  it  was  constituting  a  univer- 
sal partnership,  known  to  the  common  law,  and  which  is  not 
in  violation  of  any  of  its  principles.  The  members  of  the 
society,  in  their  own  language, "  unite  and  bind  themselves 
by  and  through  this  common  and  social  contract,  under  the 
name  and  title  of  the  'Separatist  Society  of  Zoar,'  and  they 
agree  and  bind  themselves,  and  promise  [each  to  the  other, 
and  all  together,  that  they  will  strictly  hold  to,  observe,  and 
support  all  the  following  rules  and  regulations,'  etc.  The 
name  of  the  society  was  used  as  a  designation  of  the  whole 
body,  the  same  as  the  assumed  name  of  a  firm  to  designate 
its  partners.  Individuality  of  ownership  of  the  property 
then  possessed  by  the  members  of  the  association  was  abol- 
ished, and  also  future  acquisitions,  for  the  common  right  of 
an  interest  in  the  whole.  This  common  right  was  limited  to 
the  members  of  the  association ;  consequently  those  who  left 
it,  or  were  expelled,  forfeited  such  right.  This  was  a  condi- 
tion voluntarily  adopted  in  the  articles  of  association,  and 
there  is  no  evidence  showing  unfairness,  deception,  or  fraud 
in  the  agreement.  And  the  biembers  emphatically  declare, 
thaf  the  officers  shall  be  elected  and  established  by  a  ma- 
jority of  the  votes ;  consequently,  the  highest  power  shall  be 
and  remain  forever  in  the  hands  and  disposition  of  the  so- 
ciety, who  does  hereby  reserve  the  right,  at  pleasure,  to  re- 
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move  and  to  estabUflh  officers,  or  to  place  others  in  their 
stead ;  in  short,  to  make  any  alteration  which  may  be  deem- 
ed best." 

It  would  be  a  novel  condition  in  a  grant,  that  the  grantor 
should  exercise  a  discretionary  power  over  the  thing  grant- 
ed, and  enjoy  all  the  benefits  resulting  from  it.  But,  it  would 
not  be  more  novel,  than  that  one  or  more  individuals  should 
make  a  grant  to  themselves.  And  if  this  be  a  grant,  what 
other  character  can  be  given  to  it  ?  The  relinquishment  of 
individual  right,  present  and  future,  was  to  the  society — in 
others  words,  to  themselves — a  giving  up  and  surrendering 
an  individual  interest  in  a  part  of  the  property,  for  a  common 
interest  in  the  whole  of  it.  By  this  arrangement,  the  mem- 
bers of  the  association  were  placed  on  an  equality,  as  to 
their  interests  in  the  property,  and  their  eiqoyment  of  it. 
Their  minutest  wants  were  alike  provided  for,  through  the 
agencies  established ;  and  this  was  the  consideration  on 
which  the  contract  was  founded.  That,  in  the  absence  of  all 
fraud  and  unfairness,  this  was  a  bona  fide  and  legal  con- 
tract, cannot  be  doubted.  An  important  part  of  this  contract 
was,  that  the  property  thus  surrendered  should  belong  only 
to  the  members  of  the  association ;  consequently  the  heirs 
of  the  members  could  not  claim  an  interest  in  the  property 
as  heirs,  but  only  as  members.  Against  such  a  disposition 
of  property,  I  know  of  no  principle  of  law  or  morals.  Any 
individual  has  the  power  to  divest  himself  of  his  property, 
real  and  personal,  for  a  veduable  consideration. 

But  it  is  said  if  the  articles  be  considered  a  contract,  a  court 
of  chancery  would  not  decree  a  specific  execution  of  it.  And 
reference  is  made  to  the  personal  services  to  be  rendered  by 
the  members,  and  the  guardianship  of  their  children  in  a 
state  of  minority.  And  it  is  also  contended  that  a  court  of 
chancery  will  never  decree  a  forfeiture. 

The  form  in  which  the  question  is  put  is  no  test  of  the 
principle.     Admit  that  a  contract  for  personal  services  will 
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not  be  specifically  decreed,  as  there  is  an  adequate  remedy 
at  law ;  yet  it  does  not  follow  that  an  individual  who  has 
performed  labor,  under  a  bona  fide  contract  for  a  fixed  com- 
pensation, may  invoke  the  aid  of  a  court  of  chancery  to  pay 
him  again  for  the  same  services.  And  this,  too,  without  any 
allegation  or  proof  of  fraud  in  the  contract.  Chancery  may 
not  technically  decree  a  forfeiture,  but  no  court  of  chancery 
will  give  relief  to  an  individual,  against  his  own  contract, 
entered  into  in  good  faith,  without  mistake,  and  for  a  valua- 
ble consideration.  It  will  give  relief  against  a  mere  penalty, 
but  not  against  a  sum  named  as  stipulated  damages.  Goe- 
sele and  the  other  members,  when  they  relinquished  their 
individual  property  for  a  common  interest  in  the  whole,  and 
appointed  agents  to  manage  the  concern,  expressly  agreed 
to  receive  as  a  consideration  for  their  property  and  labor,  a 
support  for  themselves  and  their  families,  including  cloth- 
ing and  every  other  provision  necessary  for  their  comfort. 
The  acquisitions  would  necessarily  increase  their  comforts, 
by  enlarging  their  means  of  subsistence  ;  but  the  property 
was  only  to  be  enjoyed  while  they  continued  members.  This 
was  the  substance  of  the  contract,  fairly  entered  into  and 
ratified  under  the  most  solemn  sanctions,  after  five  years* 
experience.  There  was  no  grantor  or  assignee,  and  none 
was  necessary.  It  was  a  partnership  agreement  among 
themselves,  and  was  binding  upon  each  individual  who  en- 
tered into  it. 

If  there  be  no  principle  of  law  opposed  to  such  a  commu- 
nity of  property,  it  must  be  held  valid,  on  the  rules  which 
apply  to  partnerships.  There  are  no  moral  considerations 
opposed  to  it.  In  adopting  it,  the  Separatist  society  follow- 
ed the  example  found  in  the  early  history  of  the  Apostles, 
and  which  received  an  awful  sanction  of  heaven. 

But  it  is  said,  that  this  association  contemplates  an  enjoy- 
ment of  the  property  in  perpetuity,  that  those  who  shall  be- 
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come  members  of  it,  through  all  time,  shall  enjoy  it,  and  that 
this  the  law  will  not  permit. 

The  common  law  is  said  to  abhor  perpetuities.  The  strong 
national  feeling  in  England  against  the  entailment  of  es- 
tates, as  being  inconsistent  with  the  free  enjoyment  of  pro- 
perty, influenced  the  courts  to  establish  the  rule  that  no  con- 
veyance  should  be  valid,  by  executory  devise  or  otherwise, 
which  did  not  vest  in  twenty-one  years  after  the  termination 
of  lives  then  in  being.  And  this  is  an  established  principle 
of  the  common  law,  modified  so  as  to  extend  to  the  fraction 
of  a  year  beyond  twenty- one,  to  embrace  the  case  of  a  post- 
humous child. 

The  title  is  vested  in  Bimeler  and  his  heirs  without  limita- 
tion upon  its  face  ;  but  the  use  is  in  the  members  of  the  so- 
ciety, present  and  future,  so  long  as  they  shall  remain  mem- 
bers ;  with  power  in  the  directors  generally,  to  sell  or  pur- 
chase property,  for  the  use  of  the  society ;  and  this  regula- 
tion, if  not  changed,  may  be  perpetual.  The  persons  through 
all  time,  who  shall  become  members  of  the  society,  are  to 
participate  in  the  trust,  and  this  is  supposed  to  violate  the 
above  rule  of  law  against  perpetuities. 

It  must  be  observed  that  the  title  vested  in  the  trustee  from 
the  date  of  the  deed ;  and  the  common  use,  in  the  society,  as 
fully  when  the  articles  were  agreed  to,  as  was  contemplated 
at  any  fhture  period.  It  is  true,  that  the  association  could 
only  be  perpetuated  by  the  admission  of  new  members.  But 
such  admission  is  not  obligatory  on  the  society.  An  appli- 
cant to  become  a  member  must  first  apply  to  the  directors, 
who  bring  his  case  before  the  board  of  arbitration,  and  if  he 
pass  their  examination,  he  can  only  be  admitted  by  a  vote 
of  two-thirds  of  the  society.  If  admitted,  it  must  be  on  the 
condition  that  he  shall  relinquish  his  individual  property  to 
the  members  of  the  association,  and  with  them  enjoy  a  com- 
mon benefit  in  the  whole.  This  is  matter  of  contract  at  the 
time,  as  it  was  at  the  formation  of  the  society.    The  perpe- 
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txdty  then,  is  not  created  by  the  first  contract,  but  depends 
upon  subsequent  contracts,  which  may  or  may  not  be  enter- 
ed into.  No  right  is  derived  or  can  be  claimed  under  the 
articles  of  association,  until  the  individual  shall  have  com- 
plied with  the  conditions  of  his  admission.  He  then  becomes 
a  partner  in  the  association,  and  is  subjected  to  the  <»iginal 
articles,  not  from  any  intrinsic  force  in  them,  but  because  he 
has  adopted  them  by  contract.  Here  is  the  origin  of  his 
right,  and  of  his  obligation,  and  the  question  may  well  be 
asked.  Is  this  a  perpetuity  ?  If  it  be  a  perpetuity,  it  is  a  per- 
petuity that  can  extend  beyond  lives  in  being,  only  by  vol- 
untary contracts.  And  where  are  the  fetters  of  such  a  per^ 
petuity  ? 

But  the  most  decisive  objection  against  this  assumed  per- 
petuity is,  that  the  cestui  que  trusts,  in  agreeing  that  their 
interest  in  the  entire  property  should  be  common,  reserved 
to  themselves  the  right  **  to  make  any  alteration"  in  the  arti- 
cles of  association, "  which  may  be  deemed  best."  Can  a 
perpetuity  be  subject  to  the  exercise  of  such  a  power  ?  A 
perpetuity  must  appear  upon  the  face  of  a  grant  or  will.  It 
may  depend  upon  a  contingency,  as  the  birth  of  a  child,  after 
the  limitation  allowed;  but  there  can  be  no  uncertainty, as  to 
the  event  on  which  the  right  is  to  attach.  And  this  is  made 
certain  by  the  instrument  which  creates  the  estate. 

This  association,  in  principle,  does  not  difier  from  any 
other  partnership,  where  the  members  create  the  capital  by 
giving  up  their  property  to  the  concern,  living  upon  their 
profits,  applying  their  surplus  to  an  increase  of  capital,  and 
receiving  new  members  on  the  terms  of  the  original  associa- 
tion. This,  if  carried  out,  may  endure  for  many  genera- 
tions, but  it  is  not  a  perpetuity,  which  the  law  prohibits. 
The  epjoyment  of  the  right,  on  condition  of  continued  mem- 
bership, has  no  necessary  connection  with  a  perpetuity.  If 
the  condition  be  broken  by  a  member,  it  depends  upon  the 
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individaals  and  the  society  whether  he  shall  be  restored  or 
not. 

There  is  no  line  of  succession  marked  out  by  this  associa- 
tion, no  postponement  beyond  the  time  limited  by  law,  when 
the  right  shall  vest,  no  family  aggrandizement  contemplated^ 
no  fetters  imposed  upon  the  enjoyment  of  the  common  pro- 
perty, except  the  consent  of  the  society,  and  that  the  appli- 
cant shall  come  in  on  equal  terms  with  other  members. 

The  society  is  peculiar  in  its  organization.  Its  members 
seem  to  have  been  influenced  by  a  high  sense  of  religious 
duty — and  they  evince  a  determination  to  reach  '^  a  better 
inheritance.'' 

The  attempt  made  to  impeach  the  character  of  Bimeler, 
by  taking  the  title  to  the  real  estate  in  his  own  name,  and  in 
the  management  of  the  general  concerns  of  the  society,  is 
not,  in  my  judgment,  sustained  by  the  evidence ;  much  less 
is  the  imputation  against  him  of  immoral  conduct  sustained. 
No  one  acquainted  with  the  imperfections  of  our  nature 
could  expect,  from  an  association  like  that  of  2iOar,  for  any 
great  length  of  time,  an  entirely  harmonious  action.  Dis- 
satisfactions under  such  a  system  will  more  or  less  arise  from 
the  contributions  of  labor  required,  or  the  distribution  of  the 
fruits  of  such  labor.  The  jealousy  of  the  human  heart  often 
finds  sources  of  discontent  in  the  ordinary  intercourse  of 
life.  Words  are  misconstrued,  a  look  or  an  act  is  misunder- 
stood, and  many  other  things  are  considered  as  evidence  of 
neglect  or  intentional  offense,  when  the  person  charged  is 
entirely  innocent  of  the  motive  attributed  to  him.  And  not 
unfrequently  are  such  sentiments  cherished  by  persons  who 
are  influenced  by  the  base  or  unworthy  motives  which  they 
attribute  to  others.  This  is  generally  the  conduct  of  narrow 
minds,  and  it  may  sometimes  be  found  in  persons  of  more 
enlarged  capacity.  There  is  nothing  in  the  evidence,  con- 
ducing to  impeach  the  conduct  of  Bimeler,  that  may  not  be 
accounted  for  on  the  above  principles. 
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Upon  a  deliberate  consideration  of  this  case,  I  am  brought 
to  the  conclusion ,  that  the  complainants  are  not  entitled  to 
relief  against  the  contract  of  their  ancestor,  entered  into  bona 
fide  and  for  a  valuable  consideration.  For  the  reasons  sta- 
ted, I  think  the  agreement  entered  into  by  the  members,  giv- 
ing up  their  individual  interest  in  the  property  for  a  com- 
mon interest  in  the  whole  of  it,  so  long  as  they  shall  remain 
members,  is  not  void  in  law ;  and  consequently  the  bill  of 
the  complainants  must  be  dismissed. 


Bicknell  &  Jenkins  v.  Todd  et  al. 

The  right  to  constmct  a  patented  machine  is  distinct  from  the  right  to  nse  it. 

The  right  to  use  necessarily  implies  the  right  to  repair,  and  also  a  right  to 
purchase  a  machine,  when  the  one  in  use  is  destroyed,  or  too  much  worn  for 
use. 

A  patentee  maj  reserre  to  himself  the  right  to  prosecute  for  piracies,  within 
a  district  where  the  right  of  use  is  conveyed ;  but,  if  he  shall  afterwards 
clearly  divest  himself  of  that  right,  by  conveying  all  his  interest  in  the  patent, 
within  the  particular  district,  the  person  who  owns  the  right  within  the  dis- 
trict may  prosecute  for  piracies. 

It  would  be  unreasonable,  under  such  circumstances,  to  call  upon  the  pat- 
entee to  prosecute. 

If,  in  the  various  transfers  made,  it  may  be  doubtful  whether  an  action  at 
law  can  be  maintained,  it  affords  a  ground  for  the  exercise  of  a  chancery  juris- 
diction. 

Mr.  Coffin  for  complainants. 
Mr.  Norton  for  defendants. 

OPINION   OF   THE   COURT. 

Thid  is  an  application  for  an  injunction.  On  the  21st 
April,  1846,  Wilson,  the  assignee  of  Wood  worth's  patent  for 
a  planing  machine,  entered  into  a  contract  with  Bicknell  & 
Jenkins,  and  on  certain  conditions  expressed,  conveyed  to 
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them  the  *'  exclasive  right  to  make,  use,  and  vend  to  others 
to  constract  and  use,  during  the  fall  term  of  said  letters  pat- 
ent, from  this  day  until  the  27th  day  of  December,  1856,  ma- 
chines for  planing,  tongueing,  and  grooving  boards,  upon  the 
principle,  plan,  and  description  of  the  said  renewed  patent 
and  amended  specifications,  within  the  territory  of  Hamil- 
ton county,  in  the  State  of  Ohio,  and  so  much  of  the  adjacent 
territory  in  the  State  of  Kentucky,  as  lies  along  and  adjoin- 
ing said  Hamilton  county,  and  within  five  miles  of  the  Ohio 
river,"  subject  to  the  following  restrictions  :  First.  Hudson 
and  Hughes  had  purchased  a  right  of  Wilson  to  make  and 
vend  to  others  one  machine  only,  within  the  city  of  Cincin- 
nati. Second.  That  he  had  executed  several  licenses  to  per- 
sons to  use  machines  within  the  county  of  Hamilton,  on  con- 
dition that  the  licensees  shall  pay  fifty  cents  per  one  thousand 
feet,  to  be  renewed  in  a  certain  event,  securing  one  dollar 
and  twenty-five  cents  for  every  thousand  feet  of  lumber  pass- 
ing through  the  machine,  &c. ;  and  the  said  Wilson  retains 
the  right  to  license  other  machines  within  the  territory,  so 
that  the  aggregate  machines  within  the  territory  do  not  ex- 
ceed thirteen.  Third.  That  the  said  Bicknell  &  Jenkins 
shall  not  erect  for  use,  use  or  directly  or  indirectly  authorize 
to  be  used  within  the  said  territory  any  machines  until  the 
number  is  or  shall  be  reduced  to  eight ;  and  when  any  right 
of  any  person  to  use  any  of  the  said  thirteen  machines  shall 
cease,  Bicknell  &  Jenkins  shall  not  put  in  operation  a  ma- 
chine or  machines  in  lieu  thereof  until  the  whole  number  of 
machines  in  operation  in  said  territory  shall  be  reduced  be- 
low eight ;  and  when  so  reduced,  the  number  of  machines 
shall  be  kept  at  eight." 

Sixthly.  Wilson  agrees,  on  due  notice,  to  institute  and 
prosecute  all  actions  necessary  to  secure  the  monopoly 
granted  by  the  said  patent,  within  the  said  territory,  at  his 
own  expense  :  and  expressly  reserves  to  himself  all  damages 
which  may  occur  within  said  territory ;  and  also  an  exclu- 
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•ive  right  to  proseeate  for  piracies  therein,  and  if  the  bad- 
ness shall  be  so  interfered  with  by  piracies  as  to  affect  seri- 
ously the  benefit  of  the  business,  then  a  reasonable  deduction 
from  the  amount  to  be  paid  shall  be  deducted  on  that  account 
and  allowed  to  the  proper  parties/' 

These  are  the  only  conditions  necessary  to  be  considered, 
in  deciding  the  present  application. 

Under  this  contract,  Bicknell  &  Jenkins  have  a  right  to 
make  for  use,  within  the  district  specified,  the  planing  ma- 
chine, under  the  restrictions  named ;  and  they  have  also  a 
right  to  all  the  receipts  under  the  thirteen  licenses  granted, 
they  paying  to  Wilson  the  sum  stipulated. 

The  right  to  make  a  machine  is  distinct  from  that  of  using 
it ;  and  these  rights  have  been  treated  as  distinct  by  the 
parties  to  the  contract.  Thb  is  clear  from  the  words  of  the 
contract,  and  especially  from  that  part  of  it  which  reserves 
the  right  to  Hudson  and  Hughes  to  make  a  machine,  which 
had  been  granted  to  them  by  Wilson. 

Bicknell  &  Jenkins  were  bound  not  to  make  machines  for 
use  in  the  territory  designated,  until  the  whole  number  was 
reduced  to  eight ;  and  when  so  reduced,  the  number  was  not 
to  be  increased.  But  how  were  they  to  be  reduced  ?  The 
contract  declares  that "  when  any  right  of  any  person  to  use 
any  of  the  thirteen  machines  shidl  cease,  Bicknell  &  Jenkins 
shall  not  put  in  operation  a  machine  or  machines  in  lieu 
thereof,  until  the  whole  number  shall  be  reduced  to  eight." 
Now  the  right  to  use  such  machines  could  only  cease  in  one 
of  two  ways.  First,  by  a  voluntary  abandonment ;  or,  sec- 
ondly, by  a  refusal  to  render  an  account  of  the  work  done, 
and  a  failure  to  pay  over  the  compensation  or  rents  as  they 
became  due.  There  is  no  statement  in  the  bill  that  either  of 
these  contingencies  has  occurred,  in  regard  to  any  of  the 
thirteen  licenses.  It  is  clear,  then,  the  right  to  make  for  use 
within  the  district  is  vested  in  Bicknell  &  Jenkins,  with  the 
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exception  only  in  behalf  of  Hudson  and  Hagfaee  who  have 
the  right  to  constraot  one  machine. 

Many,  if  not  all  of  the  thirteen  machines  might  become 
useless,  and  who  has  the  power  to  replace  them  ?  It  may 
be  admitted  that  a  licensee  may  repair  his  machine,  but  he 
cannot  construct  one.  He  may  have  a  right  to  purchase 
one,  for  the  right  of  use  necessarily  implies  the  right  of  pur- 
dliase ;  but  the  right  to  construct,  as  before  remarked,  is  dis- 
tinct from  the  right  of  use. 

The  complsdnants  allege  that  Hinkle,  one  of  the  defend- 
ants, claims  to  have  a  license  from  Wilson,  by  which  he  as- 
serts a  right  to  make  said  machines  within  the  territory  de* 
scribed,  and  that  the  other  defendants  protect  themselves 
under  the  same  license.  And  the  complainants  aver  that 
the  license  of  Hinkle  is  subservient  to  their  contract,  and  is, 
consequendy,  subject  to  their  right.  That  the  defendants 
have  no  right  under  the  license  to  construct  a  planing  ma- 
chine, and  are  limited  to  the  right  to  use  such  machine.  And 
an  injunction  is  prayed. 

The  license  of  Hinkle  is  dated  some  days  after  the  date  of 
the  contract  between  the  complainants  and  Wilson.  The 
latter  having  conveyed  to  the  complainants  the  right  to  con- 
struct machines  for  use  in  the  district  specified,  he  could  con- 
vey no  right  subsequentiy  to  Hinkle  to  do  the  same  thing. 
In  the  contract  there  was  no  reservation  in  behalf  of  Hinkle, 
as  in  the  case  of  Hudson  and  Hughes  ;  although  their  right 
to  build  a  machine  was  prior  to  the  contract. 

An  objection  is  made  that  the  complainants  have  no  right 
to  maintain  a  suit  against  the  defendants  for  piracy,  Wilson 
having  reserved  in  the  contract  an  exclusive  right  to  prosecute 
for  piracies,  on  notice,  &c. 

On  the  2d  of  July,  1849,  Wilson,  for  a  valuable  considera- 
tion, "  assigned  to  Elisha  Bloomer,  all  his  right,  titie,  and  in- 
terest, in  said  patent,  within  the  district  described."  Prior  to 
thb,  Bicknell  had  assigned  to  Bloomer  one  half  of  his  con- 
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tract  made  with  Wilson,  in  coi\junction  with  Jenkins.  But 
afterwards,  on  the  Ist  September,  1849,  Bloomer  assigns  to 
Bicknell,  in  consideration  of  the  sum  of  three  thousand  dol- 
lars, "  all  his  remaining  exclusive  right  to  build  the  Wood- 
worth  planing  machine,  within  the  territory  conveyed  to  the 
said  Elisha  Bloomer  by  Wilson,"  &c. 

From  the  above,  it  appears  that  Wilson  has  become  divest- 
ed of  all  interest  in  the  patent,  within  the  territory  described ; 
and  that  Bicknell,  in  relation  to  the  contract  with  Wilson,  by 
himself  and  Jenkins,  has  a  right  to  claim  his  equal  share  of 
the  benefits  arising  under  that  contract.  Under  such  circum- 
stances, it  would  be  useless  to  give  notice  to  Wilson  to  bring 
suit  under  the  contract.  He  has  now  no  interest  in  the  mat- 
ter, and  of  course  should  not  prosecute.  It  is  not  doubted 
that  a  patentee  or  his  assignee,  in  transferring  a  part  of  the 
patent,  may  reserve  the  right  to  prosecute  for  piracies.  He 
is  interested  in  the  entire  patent,  and  any  suit  for  a  violation 
of  it  may  involve  the  validity  of  the  right  claimed.  But  this 
question  arises  under  the  contracts  referred  to. 

The  bill  in  this  case  applies  for  an  injunction,  on  the  ground 
that  the  defendants  have  no  pretense  of  right  to  construct  the 
machine,  and  consequently  that  the  act  complained  of  viola- 
ted that  part  of  the  patent  right  which  was  conveyed  to  plain- 
tiff's. This  is  the  only  ground  on  which  the  jurisdiction  of  this 
court  can  be  sustained.  I  have  entertained  great  doubts 
whether  the  plaintifis  have  not  an  adequate  remedy  at  law, 
and  if  so,  relief  in  chancery  should  not  be  given.  And  I  am 
induced  to  sustain  the  jurisdiction  principally  <m  the  ground 
that  from  the  assignments  and  re-assignments,  it  maybe 
doubtful  whether  an  action  at  law  can  be  brought  so  as  to 
obtain  relief  for  the  injury  complained  of.  The  right,  I  think, 
is  clearly  in  the  complainant  to  construct  the  machines  for 
planing  plank,  within  the  district  specified,  and  the  right  is 
infringed  by  either  of  the  lessees  making  for  themselves  or 
others  a  machine.  An  injunction  is  allowed  as  prayed  in 
the  bill. 
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Dreskill  v.  Parish. 

A  subpoena  runs  like  all  other  process,  throaghoat  the  district,  and  also  a 
hundred  miles  from  Uie  place  of  holding  court 

A  deposition  maj  be  taken  of  a  ▼itness  who  liyes  more  than  one  hundred 
miles  from  the  place  where  ihe  court  is  held. 

A  witness  who  attends  voluntarilj,  is  entitled  to  his  fees,  from  the  party  at 
whose  instance  he  attends. 

But  the  losing  party  cannot  be  taxed  with  the  fee  of  the  witness  unless  he 
be  regularlj  summoned,  bj  the  marshal  or  his  deputy. 

Mr.  Stanbery  for  plaintiff. 

OPOnOK   OF   THE  COURT. 

Mr.  Parish,  the  defendant,  moved  the  court  to  retaz  the 
cost  bill  on  two  grounds  : 

1 .  Because  there  was  no  service  of  a  subpoena  on  Charles 
S.  Mitchell  and  Andrew  J.  Dreskill,  who  appeared  several 
terms  and  were  examined  as  witnesses. 

2.  Because  several  other  witnesses  were  summoned  who 
lived  more  than  one  hundred  miles  from  the  place  of  holding 
tbe  court. 

The  court  said,  the  second  ground  is  not  sustainable.  A 
witness  may  be  summoned  if  he  live  within  one  hundred 
miles  of  the  place  where  the  court  is  held,  though  his  resi- 
dence may  be  out  of  the  district  in  which  the  court  is  held. 
But  a  subpoena  runs  throughout  the  district,  without  regard 
to  the  distance,  the  same  as  any  other  writ.  The  deposition 
of  a  witness  may  be  taken  who  lives  more  than  one  hundred 
miles  from  the  place  of  holding  the  court. 

The  first  ground  is  sustainable.  The  compensation  to  a 
witness  summoned  is  allowed.  If  he  attend  voluntarily  or 
without  summons,  his  fees  cannot  be  charged  against  the 
losing  party.  The  attendance  of  the  witness  is  voluntary  if 
he  be  not  summoned.     The  indorsement  of  accepted,  as  in 
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this  case,  by  the  witness  on  the  subpoena,  which  was  never 
placed  in  the  hand  of  the  marshal,  is  not  sufficient.  No  at- 
tachment can  issue  to  compel  the  attendance  of  a  witness, 
under  such  a  service. 

In  the  case  of  the  U.  Stales  v.  Burr^  365,  the  court  say,  an 
attachment  against  a  witness  for  non-attendance,  pursuant 
to  a  subpoena,  must  be  served  by  the  marshal.  And  in  the 
case  of  the  27.  States  v.  CddweUy  2  Dall.  333,  an  attach- 
ment was  refused  against  a  material  witness  who  had  not 
been  regularly  summoned. 

The  6th  sec.  of  the  act  of  28th  February,  1799,  provides 
that  the  compensation  to  a  witness  summoned  shall  be,  &;c. 
A  witness  not  summoned,  of  course,  can  receive  no  compen- 
sation. 

The  court  ordered  the  allowance  made  to  Mitchell  and 
Dreskill  shall  be  stricken  out  of  the  cost  bill  taxed  against 
the  defendant,  and  that  their  attendance  be  charged  to  the 
party  summoning  them. 


The  United  States  v.  John  B.  Taylor. 

Any  officer  of  a  steamboat  through  whose  negligence  or  ignorance,  an  ex- 
plosion takes  place  which  is  destractive  of  life,  is  guilty  of  manslaughter. 

An  officer  assuming  to  act  as  engineer,  is  presumed  to  be  well  acquainted 
with  the  duties  he  assumes  to  discharge,  and  ignorance  is  no  excuse. 

In  such  cases  the  strictest  attention,  and  a  perfect  knowledge  of  iiM  business, 
are  necessary  to  the  discharge  of  the  duty. 

A  steam  agency  is  attended  with  dangers. 

District  Attorney  of  the  U.  States  for  Ohio. 

OPINION   OF   THE   COURT. 

This  is  an  indictment  which  charges  the  defendant  with 
negligence,  as  an  engineer  on  board  of  the  Virginia,  a  steam- 
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boat  plying  between  SteubenviUe  in  Ohio  and  Wheeling  in 
Virginia,  through  which  an  individual  by  the  name  of  Rose, 
and  other  persons  whose  names  are  unknown,  were  killed 
by  the  explosion  of  the  steamboat  boiler. 

A  jury  being  sworn,  Mr.  Bowls  was  called  as  a  witness  by 
the  prosecution,  who  stated,  that  for  twenty  years  he  had 
been  employed  on  steamboats.  He  was  first  cabin-boy,  then 
steward,  cook,  second  mate ;  acted  as  pilot  two  years.  The 
Virginia  was  finished  the  2d  May,  1848.  He  had  charge  of 
the  boat  on  the  day  of  the  explosion,  the  —  March,  1849. 

The  boat  started  from  SteubenviUe,  her  downward  trip, 
stopped  first  at  Wellsville,  where  some  passengers  were  put 
out,  and  freight.  Then  proceeded  down  the  river,  next 
place  at  Warren,  then  Wheeling. 

On  the  return  trip,  stopped  at  the  Gas  Works,  took  in  a 
passenger  at  the  ship  yard,  a  carpenter ;  had  a  flat  boat  in 
tow  from  Wheeling.  Stopped  at  Litton's  landing  on  the 
Ohio  side ;  not  certain  whether  the  boat  was  made  fast ; 
some  passengers  and  freight  were  discharged  there ;  did  not 
remain  more  than  five  minutes.  About  the  time  the  boat 
was  ready  to  start,  rang  the  alarm  bell  for  the  engineer  to 
ship  the  engine,  that  is,  to  get  ready.  This  the  last  witness 
recollects.  A  dead  sound  or  crash  followed,  but  he  was  not 
conscious.  After  he  become  conscious  he  looked  for  his 
wife ;  found  a  woman  in  the  water,  wounded ;  tried  to  lift 
her  out,  but  was  not  able.  He  saw  on  the  wreck  a  man  and 
his  wife,  wounded.  Saw  the  clerk  of  the  boat  in  the  water, 
from  which  he  was  rescued. 

The  boat  remained  at  the  landing  five  minutes ;  no  steam 
was  let  ofi*.  Does  not  recollect  whether  the  steam  was  high ; 
the  engine  was  not  worked  at  the  landing.  About  an  hour 
before  the  explosion,  saw  the  engineer  sitting  near  the  en- 
gine. Witness  said  to  him,  we  are  getting  up  the  river 
faster  than  usual,  but  does  not  recollect  what  reply  was 
made.    The  engineer  still  continued  reading. 
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Witness  does  not  know  that  there  was  a  supply  of  water 
in  the  boiler.  He  thinks  there  was  more  weight  on  the  safety 
valve  than  usaal.  The  explosion  took  place  about  five 
o'clock  in  the  evening.  When  the  boat  lands,  the  steam 
shouM  be  worked  ofi",  or  be  permitted  to  escape.  The  weights 
on  the  safety  valve  were  not  usually  hung  there. 

William  Burke  was  acquainted  with  the  machinery.  Wit- 
ness built  small  engines.  He  has  acted  as  engineer.  Made 
two  or  three  trips  on  the  Virginia.  The  last  trip  he  made 
on  her  was  about  a  month  before  the  explosion.  The  boil- 
ers were  said  to  be  new,  and  they  had  that  appearance. 
And  the  engine  seemed  to  be  in  a  good  condition.  Six  weeks 
or  two  months  before  the  explosion,  witness  thought  the 
boilers  were  number  one ;  bore  one  hundred  and  twenty- 
seven  pounds  to  a  square  inch.  This  without  the  extra 
weight.  Want  of  water  in  the  boiler  produces  explosion.  It 
is  the  business  of  the  engineer  to  see  that  there  is  a  suffi- 
ciency of  water  in  the  boiler. 

Mr.  Litton  stated  the  explosion  took  place  at  his  wharf. 
He  was  in  his  warehouse  when  it  took  place.  Four  or  five 
persons  were  taken  out  of  the  river.  Three  dead  bodies  were 
recovered  from  the  river. 

Mr.  McCuUy  says  the  cause  of  the  explosion  was  a  want 
of  water  in  the  boiler. 

On  the  part  of  the  defendant,  the  following  witnesses  were 
examined : 

Capt.  Dormon  :  Says  for  the  last  three  years  he  has  been 
running  a  boat  as  captain,  between  Wheeling  and  Steuben- 
ville.  Was  a  passenger  on  board  the  Virginia.  He  handled 
the  pump  as  other  men.  The  ice  was  running — defendant 
was  engineer,  and  did  well.  Witness  has  been  steamboat- 
ing  thirty-five  yean* 

Capt.  Wosley :  Was  captain  on  the  boat ;  defendant  en- 
gaged as  engineer  eighteen  months  or  two  years.  He  con- 
sidered the  defendant  a  careful  man. 
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Mr.  Fox :  Has  been  an  engineer  ten  years ;  has  known 
defendant  six  years  as  an  engineer,  and  he  considers  him  a 
careful  man.  Some  of  the  pieces  of  the  boiler  which  wit- 
ness examined,  appeared  to  have  been  defective. 

In  their  instractions  to  the  jury,  the  court  said,  this  prose- 
cution is  brought  under  the  12th  section  of  the  act  of  7th 
July,  1838,  which  provides  *'  that  any  captain,  engineer, 
pilot,  or  other  person  employed  on  board  of  any  steamboat 
or  vessel  propelled  in  whole  or  in  part  by  steam,  by  whose 
misconduct,  or  negligence,  or  inattention  to  his  or  their  re- 
spective duties,  the  life  or  lives  of  any  person  or  persons 
on  board  said  vessel  may  be  destroyed,  shall  'Jbe  deemed 
guilty  of  manslaughter,  and  upon  conviction  thereof  before 
any  Circuit  Court  in  the  United  States,  shall  be  sentenced  to 
confinement  at  hard  labor  for  a  period  not  more  than  ten 
years." 

The  numerous  disasters  which  have  occurred  to  steam- 
boats on  our  lakes  and  rivers,  destructive  to  the  lives  of  pas- 
sengers, became  so  frequent,  as  to  call  for  legislation  by 
Congress,  in  whom  is  vested  the  commercial  power  in  re- 
gard to  our  commerce  with  foreign  nations,  and  among  the 
several  States.  Many  of  these  occurrences  were  believed  to 
happen  through  the  ignorance  or  want  of  attention  of  the  of- 
ficers on  board  the  vessel.  And  the  above  act  was  passed 
to  punish  any  misconduct,  negligence,  or  inattention  of  the 
officers  on  board  of  any  steamboat  or  other  boat  propelled 
by  steam,  through  which  life  was  destroyed. 

The  first  thing  to  be  observed  in  regard  to  this  law  is,  that 
every  one  who  assumes  to  perform  certain  duties,  as  captain, 
pUot,  or  other  responsible  duty  on  board  a  steamboat,  is  made 
responsible  for  any  act  done,  through  ignorance  or  negli- 
gence, without  reference  to  his  fitness  for  such  duty.  Tlus 
is  proper.  Any  individual  who  is  incompetent  to  the  dis 
charge  of  the  duties  of  engineer,  is  guilty,  though  the  act 
which  destroys  life  was  done  through  ignorance.  It  is  no  mit- 
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igation  of  the  offense  that  the  engineer  erred  through  a 
want  of  knowledge.  He  should  not  have  engaged  in  a  duty 
so  perilous  as  that  of  an  engineer,  when  he  was  conscious 
that  he  was  incompetent. 

The  explosion  which  took  place  in  the  case  before  us  was 
perhaps,  more  destructive  of  life  than  any  other  which  has 
occurred,  when  the  small  number  of  passengers  on  board  the 
Virginia  is  compared  to  other  explosions.  The  question  you 
are  to  try  is,  Did  it  occur  through  the  ignorance  or  careless- 
ness of  die  engineer !  No  other  person  on  board  the  boat  b 
implicated. 

From  the  evidence  it  appears  that  there  was  an  unusual 
pressure  of  steam,  on  ascending  the  river  from  Wheeling. 
Weights  were  hung  on  the  safety  valve.  This  was  unusual. 
One  of  the  witnesses  being  near  the  engine,  saw  the  engi- 
neer sitting  in  a  chair,  reading.  He  observed  to  him  that 
the  boat  was  running  more  rapidly  than  usual.  No  reply 
was  made.  On  the  trip  up  the  river,  stopped  frequently. 
About  one  hundred  and  fifty  yards  below  the  place  of  explo- 
sion, the  boat  rounded  to  the  shore,  where  it  remained  about 
five  minutes  ;  the  steam  was  not  worked  off  at  that  place, 
nor  was  it  permitted  to  escape.  At  Litton's  wharf,  the  boat 
remained  about  five  minutes  ;  no  steam  was  let  off.  The 
boat,  on  landing,  it  is  said,  by  one  of  the  witnesses,  ran  on 
the  ground,  which  caused  her  to  careen,  the  side  of  the  boat 
aground  being  higher  than  the  other  side.  This  necessarily 
threw  the  water  in  the  boilers  to  the  lower  side.  The  fires 
were  continued,  no  steam  escaped,  and  when  the  wheel  made 
a  few  strokes  of  backwater,  which  drew  the  boat  from  the 
ground,  it  assumed  a  level  position,  and  the  explosion  in- 
stantly took  place.  Several  of  the  witnesses  said  the  explo- 
sion occurred  because  there  was  not  a  sufficient  quantity  of 
water  in  the  boilers.  When  the  boilers  have  their  full  com- 
plement of  water,  a  boiler  very  rarely,  it  is  supposed,  bursts. 
Sut  when  there  is  a  deficiency  of  water,  and  the  vessel  is 
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careened,  the  upper  side  of  the  boiler  must  soon  become 
heated  to  the  utmost  extent,  and  when  water  is  suddenly 
thrown  against  the  red  heat  of  the  boiler,  as  it  must  be,  when 
the  vessel  is  afloat,  there  is  great  danger  of  an  explosion,  as 
the  water,  in  coming  in  contact  with  the  red  heat  of  the 
boiler,  is  immediately  converted  into  gas,  and  an  explosion 
generally  follows. 

Now,  gentlemen,  it  is  for  you  to  say,  whether  the  engineer 
was  not  bound  to  ascertain  the  quantity  of  water  in  the 
boilers ;  and,  especially,  whether  it  was  not  his  duty  to  let 
off  the  steam,  whenever  the  boat  lands  or  stops,  and  espe- 
cially, when  the  steam  is  high.  If,  in  this  respect,  or  in  any 
other,  the  engineer  was  guilty  of  negligence,  your  verdict 
will  be,  guilt}'.  It  is  true,  the  punishment  of  engineer,  if 
guilty,  will  not  restore  the  dead,  or  mitigate  the  sufferings  of 
the  wounded.  But  the  example  will  be  salutary  to  prevent 
like  occurrences  in  future.  This  is  one  of  the  great  objects 
of  punishment. 

I  am  disposed  to  think  that  very  few  persons  consider  the 
dangers  of  steamboat  travelling.  Every  passenger  sleeps 
and  treads  upon  a  fiery  volcano,  governed  by  the  fixed  laws 
of  the  most  dangerous  and  powerful  agent  in  nature.  And 
if  he,  under  whose  superintendence  this  fiery  agent  shall  be 
placed,  is  ignorant  of  its  laws,  or  does  not  strictly  attend  to 
them,  an  explosion  is  certain,  and  a  destruction  of  life  more 
than  probable.  Custom  often  familiarises  us  with  dangers, 
until  they  are  but  little  regarded.  But  when  the  agent  is 
charged  and  restrained  beyond  the  point  of  endurance,  its 
bonds  are  broken,  and  destruction  follows. 

It  is  your  province,  gentlemen  of  the  jury,  to  weigh  the 
evidence,  and  decide  on  the  probabilities  of  guilt.  Guilt  in 
such  cases  as  this,  is  seldom  susceptible  of  clear  demonstra- 
tion. We  have  to  act  on  the  highest  degree  of  moral  cer- 
tainty.   If  you  are  satisfied,  in  such  a  view,  of  the  guilt  of 
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the  defendant,  you  will  bo  find ;  but  if  your  minds  are  not 
led  to  this  result,  you  will  find  the  defendant  not  guilty. 

After  being  out  a  considerable  time,  the  jury  returned  a 
verdict  of  not  guilty. 


CIRCTJIT  COURT  OF  THE  UNITED  STATES. 

DTDIAFA— MAT  TERM,  1851. 


Extract  from  tbe  Charge  to  the  Gramd  Jury  of  the  United 
States  Circuit  Court. 

.  After  adverting  to  varioas  offenses  within  the  jurisdiction 
of  the  Grand  Jury,  and  which  it  would  be  called  to  investi* 
gate,  the  Judge  referred  to  the  contemplated  invasion  of  the 
Island  of  Cuba  as  a  subject  of  national  concern.  He  ob- 
served, the  newspaper  rumors,  and  the  proclamation  lately 
issued  by  the  President,  authorize,  if  they  do  not  require,  the 
subject  to  be  brought  before  the  Grand  Jury.  It  seems  this 
nefarious  plan  is  not  of  recent  origin.  The  late  chief  Mag- 
istrate, as  well  as  the  present,  not  only  issued  a  proclama- 
tion, but  found  it  necessary  to  put  in  requisition  a  part  of 
the  army  and  navy,  to  preserve  the  peace  and  honor  of  the 
country. 

Doubts  have  been  suggested  whether  the  judicial  power 
had  been  suflicientiy  active  in  bringing  to  punishment  these 
marauders,  who,  under  the  pretence  of  liberating  the  op- 
pressed, stand  ready  to  engage  in  a  career  of  plunder  and 
murder.  Whatever  motives  they  may  avow,  this  would  be 
the  result  of  their  successful  action.     Such  individuals,  with 
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the  prospect  of  Buccess,  could  easily  be  induced  to  turn  their 
arms  against  their  own  country.  They  are  reckless  of  con- 
sequences.  By  the  laws  of  nations,  they  are  justly  held  to 
be  outlaws  and  pirates. 

The  act  of  Congress  of  the  20th  of  April,  1818,  entitled, 
"  an  act  for  the  punishment  of  certain  crimes  against  the 
United  States,"  &c.,  applies  to  these  individuals.  The  first 
section  provides,  ''if  within  the  jurisdiction  of  the  United 
States,  any  citizen  shall  accept  and  exercise  a  commission  to 
serve  a  foreign  Prince,  State,  Colony,  District,  or  People,  in 
war,  by  land  or  by  sea,  against  any  Prince,  State,  Colony,  or 
People,  with  whom  the  United  States  are  at  peace,  shall,  on 
conviction,  be  punished,"  &c. 

The  6th  sec.  provides, ''  that  if  any  person  shall,  within  the 
territory  or  jurisdiction  of  the  United  States,  begin  or  set  on 
foot,  or  provide,  or  prepare,  the  means  for  any  military  ex- 
pedition, or  enterprise,  to  be  carried  on  firom  thence  against 
the  territory  or  dominions  of  any  foreign  Prince  or  State,  or 
of  any  Colony,  District,  or  People,  with  whom  the  United 
States  are  at  peace,  every  person  so  ofiending,  shall  be  pun- 
ished," &c. 

You  will  observe,  gentlemen  of  the  jury,  that  if  any  one 
''  shall  begin  or  set  on  foot,  or  prepare  the  means  for  .such 
enterprise,"  he  is  within  the  statute.  The  overt  act  b  not 
an  invasion  of  the  country,  but  taking  the  incipient  steps  in 
the  enterprise.  To  provide  the  means  for  the  expedition,  as 
the  enlistment  of  men,  the  munitions  of  war,  money,  in  short, 
any  thing  and  every  thing  that  is  necessaty  to  the  commence* 
ment  and  prosecution  of  the  enterprise. 

In  the  ages  of  barbarism,  private  war  was  tolerated.  Phy- 
sical power  was  then  the  arbiter  of  right,  and  a  dexterous 
use  of  the  instruments  of  death,  was  the  prevailing  logic. 
But  this  has  been  long  since  exploded  among  civilized  na- 
tions. The  christian  system  has  engrafted  on  the  laws  of 
nations  a  better  logic — a  logic  addressed  to  the  mind  and 
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conscience,  and  which  conforms  more  to  the  principles  of 
humanity. 

Every  government  is  responsible  for  the  acts  of  its  citizens. 
They  must  be  restrained  from  violating  the  rights  of  other 
nations  ;  and  any  government  which  has  not  the  power  or 
disposition  to  do  this,  subjects  itself  to  a  declaration  of  war 
by  the  injured  party. 

Our  physical  resources,  gentlemen,  are  in  a  rapid  course 
of  development.  In  this  respect  our  country  has  surpassed 
the  most  ardent  anticipation  of  its  friends.  But  I  wish  to 
impress  upon  your  minds,  that  this  is  not  the  most  satisfac- 
tory evidence  of  our  national  prosperity.  How  have  we 
made  this  wonderful  advance  ?  Is  it  not  mainly  attributa- 
ble to  that  great  and  fundamental  law  which  made  us  a  na- 
tion, and  to  an  observance  of  the  laws,  State  and  Federal  ? 
These  laws  emanate  from  the  people,  through  their  repre* 
sentatives,  and  bear  the  impress  of  their  will.  A  persever- 
ance in  this  course  will  lead  us  on  to  a  still  higher  and  no- 
bler destiny. 

But,  gentlemen,  no  free  government  can  be  maintained 
without  moral  power.  If  this  be  broken  down,  physical  power 
must  be  substituted  in  its  place.  As  in  France,  we  may  still 
have  a  republic  in  name,  but  it  will  be  a  republic  sustained 
by  bayonets.  A  government  of  laws,  sanctioned  and  sus- 
tained by  the  people,  is  the  only  guaranty  for  public  and  pri- 
vate rights.  Whenever  the  law  shall  be  trampled  under  foot 
and  contemned,  with  impunity,  there  is  no  hope  in  the  future. 
And  may  I  not  ask  the  question,  whether  there  is  not  in  the 
general  aspect  of  our  affairs  enough  to  excite  a  deep  solici- 
tude on  this  subject  ? 

We  see  associations  of  lawless  individuals  in  different 
parts  of  the  Union,  in  contempt  of  the  law,  and  the  honor 
and  peace  of  the  country,  ready  to  embark  in  a  piratical 
war  against  a  people,  with  whose  government  we  are  at 
peace.    Other  combinations  have  been  formed  to  subvert  the 
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government,  and  others  to  resist,  in  an  unconstitutional  man- 
ner, enactments  made  by  the  highest  authority.  These  indi- 
cations are  ominous.  At  an  earlier  period  in  the  history  of 
our  government,  an  individual  of  the  highest  talent,  and 
who  had  held  the  second  office  in  the  government,  was  over- 
whelmed with  infamy,  and  was  criminally  prosecuted,  on  the 
ground  that  he  had  set  on  foot  a  treasonable  conspiracy 
against  the  government,  by  an  attempt  to  divide  the  Union, 
and  erect  an  independent  western  republic.  But  what  do  we 
now  see  ?    How  painful  is  the  contrast. 

Is  this  state  of  our  affairs  a  matter  of  indifference  to  any 
one  ?  What  must  be  its  effect  on  foreign  nations  ?  Will  it 
not  shake  their  confidence  in  the  permanency  of  our  institu- 
tions, and  weaken  the  moral  force  of  our  government  at  home 
and  abroad  ?  Who  does  not  feel  proud  of  the  high  position 
occupied  by  our  nation,  among  the  nations  of  the  earth  ? 
And  who  does  not  desire  to  increase  the  glory  of  his  coun- 
try ?  This  can  be  done  only  by  a  devotion  to  the  constitu- 
tion and  laws  of  our  country — laws  enacted  by  the  people, 
through  their  representatives  ;  and  which  may  be  modified 
at  their  will.  Every  good  citizen  will  throw  his  influence  in 
this  direction.  It  will  discourage  all  unlawful  combinations, 
and  restore  to  this  glorious  government  that  harmony  and 
moral  power,  which  shall  distinguish  it  among  other  nations. 
Make  this  government  what,  in  its  formation,  it  was  intended 
to  be,  a  government  of  the  people,  and  maintain  sacredly  the 
great  principles  on  which  it  was  founded,  and  its  blessings 
will  be  perpetual. 
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DsmnsroN,  Fellows  et  al.  t?.  Coquillaed  &  Emeick. 

A  contract -was  made  for  tbe  purchase  of  certain  tracts  of  land,  as  a  conside- 
ration for  which  six  thousand  dollars  were  to  be'paid,  and  certain  work  was  to 
be  done. 

The  money  was  paid,  but  the  work  was  not  done.  A  bill  being  filed  under 
such  circumstances,  it  was  dismissed. 

There  is  no  principle  in  chancery  better  established,  that  the  party  who  asks 
a  specific  perfonnance,  must  show  performance  on  his  part,  or  that  he  has  of- 
fered to  perform,  and  been  prevented  from  doing  so,  by  the  acts  of  the  defend- 
ant 

Messra.  Smith  and  Jernagen  for  complainatits. 
MesBrs.  Morrison  and  Thayer  for  defendants. 

opmioN  OF  the  couet. 

This  is  a  case  in  chancery  in  which  the  complainants  pray 
the  specific  execation  of  the  following  contract :  On  the  1st 
June,  1835,  Fellows  and  Denniston  purchased  from  Coquil- 
Uu-d  several  tracts  of  land  at  South  Bend,  in  this  State,  on 
the  conditions  that  they  will  pay  Coquillard  six  thousand 
dollars  at  certain  times  stipulated,  with  the  privilege  of  pay- 
ing that  sum  before  it  become  due.  And  in  the  language  of 
the  contract,  the  purchasers  "  are  furthermore  to  build  or 
construct  a  sufllcient  dam  across  the  river  St.  Joseph,  and 
cut  a  mill  race  from  said  dam  to  intersect  the  said  river  at  a 
point  below  or  at  the  mouth  of  the  brook,  near  the  ferry  at 
Water  street,  in  the  town  of  South  Bend,  within  one  year 
from  and  after  the  time  that  they  shall  obtain  firom  the  leg- 
islature of  the  •State  of  Indiana,  an  act  for  that  purpose. 
And  they  are  to  use  their  exertions  to  procure  of  the  legisla- 
ture an  act  for  the  purpose  of  constructing  a  mill-dam  at  the 
next  session  thereof,  if  possible.  But  if  any  accident  should 
intervene  to  hinder  the  progress  of  said  dam,  then  they  are 
to  have  twelve  months  further  time  to  complete  the  same. 
If  the  money  should  not  be  paid  when  due,  ten  per  cent,  were 
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to  be  paid.  Now,  Bhould  the  said  Fellows  and  Denniston 
well  and  truly  fulfill  the  conditions  aforesaid,  in  all  things, 
and  pay  to  the  said  Coquillard  the  full  amount  of  the  pur- 
chase money,  then,  and  in  that  case,  the  said  Coquillard 
will  execute  to  them 'a  deed  of  general  warranty  for  the 
premises. 

At  the  next  session  of  the  legislature  the  desired  act  was 
passed,  on  condition  that  a  lock  for  the  passage  of  steam- 
boats and  other  crafts  should  be  constructed  and  kept.  The 
money*  consideration  has  all  been  paid.  Arrangements  were 
made  for  cutting  the  race,  and  funds  were  placed  in  the  hands 
of  Coquillard,  who  was  to  superintend  the  work,  as  the  agent 
of  the  purchasers. 

A  man  was  employed  who  cut  a  part  of  the  race,  perhaps 
one  half  of  it,  and  to  whom  Coquillard  made  advances  ex- 
ceeding the  amount  of  work  done,  some  seven  hundred  and 
fifty  dollars,  and  who  refused  to  go  on  with  the  work  unless 
an  additional  advance  was  made.  In  consequence  of  this, 
Coquillard  agreed  to  extend  the  time  for  the  completion  of 
the  work  one  year.  The  progress  of  events  brought  the 
parties  to  that  period  in  our  history,  in  the  West,  when  a  re- 
vulsion in  prices  took  place.  Coquillard  became  insolvent. 
Judgments  were  obtained  against  him,  and  his  real  property, 
including  the  purchase  of  Fellows  and  Denniston,  were  sold 
by  the  sheriflT. 

Christopher  W.  Emrick,  in  April,  1845,  received  a  transfer 
of  a  judgment  against  Coquillard,  without  recourse,  from  the 
Bank  of  Indiana ;  and  he  afterwards  purchased  the  lands 
embraced  by  the  above  contract,  for  two  thousand  dollars. 
He  had  full  notice  of  the  purchase  by  Fellows  and  Dennis- 
ton. 

The  bill  is  filed  against  Coquillard  &  Emrick,  and  a  con- 
veyance of  the  land  is  prayed  for,  under  the  above  contract, 
when  only  a  part  of  the  consideration,  on  which  the  deed 
was  to  be  made,  has  been  performed.      In  addition  to  the 
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payment  in  money^  of  the  sum  of  six  thousand  dollars,  the 
pnrchasers  were  to  bnild  a  sufficient  dam  across  the  river 
St.  Joseph,  and  cut  a  mill-race  from  said  dam  to  intersect 
the  river  at  Water  street,  in  the  town  of  South  Bend.  Nei- 
ther of  these  works  have  been  completed.  A  part  of  the 
canal  has  been  cut.  The  dam  has  not  been  built  The 
question  arises  whether  the  party  who  has  failed  on  his  part 
to  perform  the  contract,  can  ask  specific  execution  of  it. 

If  there  be  any  thing  settled,  it  is,  that  a  party  who  asks 
the  aid  of  a  court  of  chancery,  must  show  that  he  has  per- 
formed his  part  of  the  contract,  or  has  been  prevented  from 
performing  it,  by  the  act  of  the  party  against  whom  he 
prays  relief. 

The  question  whether  time  is  of  the  essence  of  the  con- 
tract does  not  arise  in  this  case.  The  time  was  extended  by 
Coquillard,  one  year,  but  that  had  expired  long  before  the 
bill  was  filed.  In  fact,  the  contract  seems  to  have  been 
abandoned  by  the  complainants,  before  they  applied  to  chan- 
cery for  relief.  And  the  only  principle  on  which  they  con* 
cend  for  relief  is,  that  compensation  can  be  made  to  Coquil- 
lard for  the  ii\jury  sustained  by  him,  by  reason  of  a  failure 
by  the  complainants  to  build  the  dam  and  cut  the  race. 

This  is  not  a  case  where  compensation  can  be  made  for 
the  failure  to  perform.  Where  a  sum  of  money  is  to  be 
paid,  and  there  are  no  changes  in  the  subject  matter  of  the 
contract,  to  prevent  a  specific  execution  of  it,  it  may  be  de- 
creed, and  interest  on  the  deferred  payment  is  held  to  be  a 
compensation  for  the  delay.  But  in  the  case  before  us,  if, 
by  the  nature  of  the  contract,  the  dam  and  the  race  might  be 
completed,  after  the  expiration  of  the  year  extension  by  Co- 
quillard, yet  they  must  be  completed  before  a  conveyance  of 
the  Icmd  could  be  required.  Courts  of  equity  can  neither 
make  contracts  for  parties  nor  modify  them,  to  suit  the  con- 
venience and  interest  of  one  of  the  parties. 

It  would  be  difficult,  if  not  impracticable,  to  ascertain  what 
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damage  Coquillard  suffered  by  the  non-performance  of  the 
complainants.  He  is  shown  to  be  insolvent,  and  this  may 
have  resulted  from  their  failmre.  To  obtain  a  specific  per- 
formance, the  individual  seeking  it  must  show  vigilance  on 
his  part.  He  must  prove  that  he  has  performed  his  con- 
tract, or  offered  to  perform  it,  and  was  prevented  by  the  de- 
fendant 

The  authorities  on  this  point  are  so  numerous  and  so  well 
known  to  the  profession,  that  a  citation  of  them  would  be 
useless. 

The  bill  is  dismissed  at  the  costs  of  the  complainants. 


GoFFEEV  V*   BrUMTOM. 

A  pvty  is  not  entitled  to  aa  injunction  to  protect  him  against  another  penon 
who  has  assumed  the  same  label,  as  to  a  medicine  or  drug  claimed  to  haye 
been  invented  by  the  complainant,  unless  his  right  is  clear. 

If  they  were  concerned  in  getting  up  the  medicine,  both  oontribnting  to  the 
compound  as  a  partnership  sction,  neither  can  claim  the  ezclusiTe  right. 

In  such  a  case  the  court  will  leave  the  parties  to  their  legal  remedies. 

Injunction  should  only  be  granted  where  the  right  is  clear,  and  where,  from 
its  nature,  a  remedy  at  law  would  be  inadequate. 

Messrs.  Smith  4r  T(indes  for  complainant. 
Mr.  TeH  for  defendant 

OPINION   OF  THE   COURT. 

This  bill  was  brought  by  the  complainant  to  ei\]oin  the 
defendant  from  using  a  Itibel,  or  any  other  representation 
which  would  mislead  the  public  in  purchasing  his  liniment, 
for  that  which  is  manufactured  and  sold  by  the  complainant. 
The  charge  in  the  bill  is,  that  the  label  of  the  defendant  is 
so  assimilated  to  the  plaintiff's  as  to  lead  to  this  imposition 
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by  which  the  defendant  is  greatly  benefited,  and  the  plaintifi* 
iiyured.  That  the  complunant,  at  great  expense,  has  es- 
tablished his  business,  and  that  his  medicine,  called  the  ^'Chi- 
nese  Liniment,"  is  in  great  demand  as  an  efficacious  remedy 
in  many  cases  of  disease  and  injuries ;  and  that  the  defend- 
ant is  enabled  to  sell  his  liniment  by  assuming  the  false  fact, 
that  it  is  the  same  as  the  plaintiff's. 

The  defendant,  in  his  defense,  sets  up,  that  John  Loree,  of 
whom  he  purchased,  is  the  inventor  of  the  "  Chinese  Lini- 
ment," having  furnished  the  complainant  with  a  recipe  for 
making  the  same,  except  two  ingredients  which  were  added  on 
their  mutual  consultation.  That  the  complainant  agreed  to 
take  the  said  Loree  as  a  partner  into  the  business,  so  soon 
as  he  could  advance  capital ;  until  which  time  he  was  con- 
stituted the  general  agent  of  the  complainant  to  seU  the  med- 
icine, and  was  so  designated  in  his  hand-bills.  But  when  he 
had  procured  the  necessary  capital,  the  complainant  refused 
to  take  him  as  a  partner.  That  Loree  then  made  his  lini- 
ment, called  the  ^'  Ohio  Liniment,"  which  contains  the  same 
ingredients  of  which  the  complainant's  liniment  is  com- 
posed, with  the  addition  of  two  or  three  others,  which  make 
it  more  valuable. 

A  great  number  of  depositions  were  taken  on  both  sides, 
which  show,  on  the  part  of  the  complainant,  that  in  the  early 
part  of  the  year  1846  he  wisnt  to  Cincinnati,  and  remained 
there  several  weeks,  to  make  what  he  called  the  ''  Chinese 
Liniment."  He  selected  several  of  the  ingredients  from  the 
store  of  Mr.  Burdsell,  a  very  respectable  druggist,  and  con- 
cocted the  liniment,  and  gave  it  the  name  of  the  ''  Chinese 
Liniment,"  procured  vials,  had  labels  and  hand-bills  printed, 
and  thus  prepared  the  article  for  sale.  Neither  Mr.  Burd- 
sell nor  any  other  witness  has  stated  of  what  ingredients  this 
liniment  is  composed.  The  witnesses  state  they  do  not 
know  of  what  the  compound  is  made,  but  all  of  them  agree 
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in  saying  tliat  it  is  a  valuable  medicine ;  and  they  giv^  the 
same  character  to  the  liniment  of  the  defendant. 

The  following  letter;  written  by  the  complainant,  is  relied 
on,  as  sustaining  the  answer : 

<'  Blue  Ball,  Aug.  9th,  1845. 
"Dr.  John  : — ^We  had  expected  to  have  heard  from  you 
before  this  time.  I  got  home  in  two  weeks  after  I  left  your 
house.  I  made  myself  some  acquainted  with  the  prospect  of 
selling  the  liniment  we  have  been  talking  of.  It  appears  to 
me  the  prospect  is  first  rate,  if  the  thing  is  properly  man- 
aged. I  divided  the  little  I  took  with  me  among  more  than 
a  dozen  persons,  who  say  they  look  with  great  anxiety  for 
the  thing  to  come  out.  If  I  had  the  receipt,  I  would  take 
pains  to  ascertain  what  would  be  the  cost  of  preparing  it  in 
quantity.  Mr.  Freeman  says  he  would  like,  when  he  goes 
east,  to  bring  any  stock  that  we  may  want,  which  would 
make  it  come  cheaper  than  to  procure  the  stock  in  this  coun- 
try. I  feel  fully  confident  that  a  nice  business  may  be  done. 
The  country  is  as  ripe  now  as  ever  it  was  for  a  thing  that  is 
new.  If  you  will  send  me  the  receipt,  I  will  go  to  Cincinnati 
and  ascertain,  as  near  as  I  can,  what  will  be  the  whole  cost, 
including  the  necessary  handbills,  to  accompany  the  article  ; 
and  also  the  expense  of  the  vials  ;  they  ought  to  be  done  up 
in  the  neatest  manner.  It  seems  to  me  that  they  would  look 
well  of  a  square  form,  about  four  inches  long,  and  holding 
three  oz.  By  going  to  the  glass  factory  any  form  can  be  ob- 
tained. When  you  send  the  receipt  write  out  the  names  of 
the  articles  very  plain,  so  as  to  avoid  any  mistake ;  as  the 
whole  list  will  not  be  shown  to  any  apothecary.  I  think  we 
ought  to  have  always  a  supply  of  the  article  on  hand.  I  have 
no  doubt  if  I  had  a  supply  when  I  went  to  Kentucky,  I  could 
have  sold  twenty  or  thirty  dollars  worth." 

This  letter  was  dated  in  August,  1845,  and  it  appears,  from 
the  evidence,  that  the  recipe  was  forwarded  to  the  complain- 
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ant  by  one  of  his  daughtenij  in  Aagost,  1845,  some  months 
before  he  went  to  Cincinnati  to  prepare  the  medicine.  And 
in  regard  to  a  small  amount  of  the  medicine  referred  to  in  the 
aboTO  letter,  it  is  in  proof  that  in  June,  1645,  Loree  broaght 
to  the  honse  of  the  complainant,  a  jng  full,  as  he  said,  of  the 
ingredients  of  which  the  liniment  was  made  ;  and  the  daugh- 
ter of  the  complainant  atesisted  him  in  making  the  liniment. 
A  part  of  this,  probably,  was  taken  by  him  to  Ken  tacky. 

On  the  28th  of  February,  1816,  the  complainant  writes  to 
the  defendant  from  Cineinnati,  that "  every  thing  seems  to 
be  going  as  favorably  as  we  can  desire.  There  is  one  uni- 
versal burst  of  praise  in  favor  of  the  liniment,"  &c.  "  I  have^ 
as  favorable  and  flattering  ezpressions  from  gentlemen  of 
the  highest  respectability  ds  I  could  desire,  and  shall  append 
them  to  the  bills  I  am  now  getting  printed,  of  which  I  will 
send  you  some  as  soon  as  they  are  done,"  &c.  "  Our  great 
object  must  be  to  move  the  thing,  and  give  it  notoriety.  One 
hundred  thousand  bottles,  I  have  no  doubt,  could  be  sold  in 
in  the  United  States,  if  they  were  only  in  the  market,  in  a 
year." 

From  these  letters  and  other  evidence  in  the  case,  it  satis- 
factorily appears,  that  the  defendant  was  engaged  with  the 
complainant  in  making  this  medicine.  The  recipe  spoken 
of  by  Loree,  obtained  from  a  doctor  Diffendaffer,  with  whom 
it  it  alleged  he  studied  medicine,  named  many  of  the  mate- 
rials out  of  which,  in  all  probability,  the  compound  was 
made.  Two  or  three  other  ingredients,  the  defendant  ad- 
mits»  were  added  to  those  named  in  the  recipe ;  and,  it  is 
probable,  though  there  is  no  positive  evidence  on  the  subject, 
that  the  complainant,  at  Cincinnati,  when  compounding  the 
ingredients,  may  have  added  some  others.  And  that  this  is 
the  ground  on  which  he  declares  the  defendant  is  ignorant  of 
the  ingredients  which  compose  the  "Chinese  Liniment." 
However  this  may  be,  I  cannot  doubt  that  the  defendant  was 
at  first  actually  concerned  in  getting  up  and  bringing  out  the 
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medicine,  and  that  a  partnership  between  the  parties  was 
contemplated. 

Some  time  after  the  defendant  had'conmienced  his  general 
agency  in  selling  the  medicine,  th^  parties  qnairelled,  and 
afterwards  had  a  compromisei  in  which,  from  some  of  the 
witnesses,  the  defendant  seems  ta  have  relinquished  his  in- 
terest. Bat  that  compromise  does- not  appear  to  have  been 
carried  oat,  and  the  defendant  asserted  his  right,  and  pre- 
pared the  "  Ohio  Liniment,^'  and  through  his  agents,  hand- 
bills, &c.,  distributed  it  through  the^country 

These  facts  are  referred  to,  to  show,  that  in  a  case  like  the 
present,  where  rights  are  contested  between  the  parties, 
chanceiy  will  not  interfere  and  enjoin  a  party  from  using 
labels,  or  marks,  to  recommend  his  article,  though  it  may,  to 
some  extent,  be  substituted  for  that  of  the  plaintiff's.  The 
matter,  of  right,  must  first  be  determined  by  an  action  at 
law  or  otherwise,  and  this  is  not  the  olyect  of  the  present 
bill.  Both  medicines  are  highly  recommended  by  those  who 
have  used  them,  and  several  of  the  witnesses  think  they  are 
composed  of  the  same  ingredients.  If  the ''  Ohio  Liniment" 
is  the  same  as  that  of  the  plaintiff's,  he  having  no  exclusive 
right  to  it,  is  not  injured  by  the  representations  of  the  de- 
fendant. 

To  entitle  a  complainant  to  protection  against  a  false  re- 
presentation, it  is  not  essential  that  the  article  should  be  in- 
ferior in  quality,  or  that  the  individual  should  fraudulently 
represent  it,  so  as  to  impose  upon  the  public ;  but,  if  by  re- 
presentation, it  be  so  assimilated,  as  to  be  taken  in  the  mar- 
ket for  an  established  manufacture,  or  compound  of  another, 
the  injured  person  is  entitled  to  an  ii\junction.  The  injury 
is  not  the  less,  though  the  false  representations  be  made  with- 
out a  knowledge  of  such  interference.  False  marks  or 
brands  are  generally  fraudulently  assumed.  As  where,  in 
the  manufacture  of  cotton  cloth,  a  mark  is  assumed  inten- 
tionally, of  a  manufacture  whose  products  stand  high  in  the 
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market,  it  will  be  considered  as  fraudulent.  No  one  can  in« 
terfere  with  another's  business,  iiyuriously,  for  his  own  bene- 
fit, with  impunity.  This  is  an  important  commercial  princi- 
ple, of  extensive  application.  And,  as  in  such  cases,  the 
damages  cannot  be  ascertained  at  law,  relief  will  be  given 
by  injunction. 

But  where,  as  in  the  present  instance,  there  is  a  contro- 
versy between  the  parties,  whether  both  were  not  concerned 
in  the  establishment  of  the  business,  it  is  not  a  case  for  an 
injunction.  The  bill  is  not  framed  with  the  view  of  a(]yust- 
ing  such  a  controversy.  The  right  of  the  plaintiff  who  claims 
protection  in  this  form,  must  be  clear.  If  it  be  controverted, 
chancery  will  leave  the  parties  to  their  remedy  at  law ;  or  at 
least,  to  such  a  proceeding  as  shall  present  the  whole  merits 
of  the  controversy,  and  enable  the  court  to  decide  it. 

I  concur  in  the  opinion  of  my  brother  judge,  that  the  appli- 
cation for  a  rehearing  must  be  overruled. 
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Lewis  Benedict  v.  Matkard  &  Morgan. 

The  plaintiff  indoned  two  post  notes  of  the  Bank  of  Washtenaw,  Michigan, 
for  fifteen  thousand  dollars,  which  notes  were  discounted  bj  the  Mechanics' 
and  Fanners'  Bank  of  Albany,  and  bj  that  bank  the  funds  of  the  notes  were 
paid  to  the  creditors  of  the  Washtenaw  Bank  to  the  amount  of  $2445  61. 

At  the  time  of  the  indorsement,  Benedict  took  to  the  Washtenaw  Bank  cer- 
tain securities,  which  were  sold  at  auction,  and  bought  bj  Benedict  for  $19,- 
5^.  The  Washtenaw  Bank  failed,  and  James  Eingsbj,  receiverof  said  bank, 
agreed  to  collect  the  securities,  rendering  a  strict  account,  and  paying  oyer  to 
Benedict  the  amount  received,  until  the  Mechanics'  and  Farmers'  Bank  was 
paid,  including  interest,  costs,  and  expenses,  and  the  remainder  of  the  securi- 
ties to  be  paid  to  the  creditors  of  the  Washtenaw  Bank. 

A  part  of  the  securities  were  retained  by  Benedict. 

The  defendants  became  the  security  of  Kingsley,  that  they  should  faithfully 
perform,  Ac. 

Action  was  brought  by  the  plaintiff  against  defendants,  on  the  covenant 

Defendants  demurred  because  the  plaintiff  did  not  set  forth  in  his  declara- 
tion in  what  manner  he  used  diligence  to  collect  the  Kew  York  securities. 

This  held  not  to  be  necessary.  The  averments  in  the  declaration  held  to  be 
sufficient 

The  duties  of  receiver  of  the  Washtenaw  Bank,  and  agent,  not  inconsistent 

The  securities  being  sold  to  the  plaintiff,  were  subject  to  the  contract,  and 
not  to  his  acts  as  receiver. 
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Barstow  4*  Lockwood  for  plaintiff. 
Emmons  4*  Vandyke  for  defendants. 

OPDilOH   OF   THE  COURT. 

This  is  an  action  of  covenant  founded  upon  an  instrument 
under  seal,  dated  the  4th  of^July,  1850.  Among  other  things 
the  covenant  recites  that  about  the  Ist  of  October,  1838,  the 
plaintiff  indorsed  two  post  notes  of  the  Bank  of  Washtenaw, 
then  doing  business  in  Washtenaw  county,  Michigan,  for  fif- 
teen thousand  dollars  each,  dated  the  Ist  of  October,  1838, 
and  payable  in  six  and  nine  months  from  date  ;  and  which 
were  discounted  by  the  *'  Mechanics'  and  Farmers'  Bank,  of 
Albany,"  on  which  the  bank  paid  the  drafts  and  checks  of 
the  Washtenaw  Bank,  to  the  amount  of  twenty-four  thou- 
sand forty-five  dollars  and  ninety-one  cents,  which  notes 
were  protested  when  due  for  non-payment.  At  the  time  of 
this  indorsement,  Benedict  took  from  the  Washtenaw  Bank 
certain  securities,  which  were  sold  at  auction  in  1839,  with 
the  consent  of  the  bank,  and  bought  by  Benedict  for  nineteen 
thousand  two  hundred  and  fifty  dollars. 

The  Washtenaw  Bank  failed,  and  James  Kingsley,  re- 
ceiver of  said  bank,  some  time  subsequently,  made  a  propo- 
sition to  Benedict  to  receive  said  securities,  to  collect  the 
same,  rendering  a  strict  account,  and  to  pay  over  to  Bene- 
dict the  amount  received  until  the  Mechanics'  and  Farmers' 
Bank  should  be  paid,  with  all  interest  and  expenses,  counsel 
fees,  costs,  and  a  reasonable  commission  incurred  by  the 
said  Benedict,  and  the  remainder  of  said  securities  to  be  paid 
to  the  creditors  of  the  Washtenaw  Bank.  A  part  of  the 
New  York  securities  were  retained  by  Benedict,  who  was  to 
account  for  the  same.  And  the  defendants  bound  themselves 
that  Kingsley  should  faithfully  execute  the  trust. 

In  consideration  of  the  above,  Benedict  agreed  to  place 
all  the  securities,  except  those  in  New  York,  &c.y  into  the 
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hands  of  Kingsley,  who  was  to  collect  and  account  for  the 
same,  &c.  And  the  President  and  Directors,  and  others  in- 
terested in  the  stock  of  the  Bank  of  Washtenaw  sanctioned 
the  arrangement. 

The  securities  amounted,  nominally,  to  one  hundred  and 
thirQr  thousand  dollars ;  the  debt  to  Benedict  exceeded  twenty 
thousand  dollars. 

The  defendants  demurred  to  the  declaration,  and  assigned 
for  causes  of  demurrer : 

1.  That  the  plaintiff  has  not  set  forth  in  his  declaration 
in  what  manner  he  used  reasonable  diligence  to  collect  the 
said  securities,  &c. 

2.  That  he  has  not  in  the  3d  and  4th  counts  of  the  decla- 
ration shown  any  diligence  used  by  him  to  coUect  them. 

3.  That  the  plaintiff  has  not  averred  performance  of  any 
thing  on  his  part  to  be  performed,  or  shown  what  expense 
he  has  incurred,  &c. 

The  main  ground  of  the  argument  on  the  demurrer  was, 
that  the  contract  was  illegal  and  void  at  law,  as  Kingsley, 
the  receiver  was  a  statutory  agent,  and  was  bound  strictly 
by  the  law  in  the  performance  of  his  duties.  That  he  was 
bound  to  collect  or  sell  the  assets  of  the  bank,  and  account 
to  its  creditors.  That  he  had  no  authority  to  pay  commis- 
sions to  Benedict,  or  costs.  That  the  receiver  had  no  power 
to  give  him  a  preference  over  the  other  creditors  of  the 
bank. 

The  duties  of  the  receiver  are  specially  pointed  out  in  the 
statute,  and,  among  others, ''  he  is  authorized  to  redeem  all 
mortgages  and  conditional  contracts,  and  all  pledges  of  per- 
sonal property,  or  to  sell  such  property  subject  to  such  mort- 
gages, contract,  or  pledges." 

That  the  receiver  is  bound  by  the  authority  under  which 
he  acts,  is  admitted.  He  cannot  substitute  his  own  discre- 
tion, where  the  law  has  enjoined  upon  him  a  positive  duty. 
But  the  powers  exercised  under  this  contract  were  derived 
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from  the  contract,  and  not  specially  from  the  statute.  Bene- 
dict held  these  securities  as  his  indemnity,  and  both  in  law 
and  equity  he  was  authorized  to  hold  them,  until  the  debt  he 
had  paid,  or  was  reponsible  for,  was  discharged.  He  was 
connected  with  the  "  Mechanics'  and  Farmers'  Bank,"  of 
Albany,  which  paid  the  drafts  of  the  Washtenaw  Bank.  This 
gave  credit  to  the  new  bank,  and,  perhaps,  enabled  it  to  com- 
mence operations.  He  was  personally  responsible  for  these 
allowances,  as  indorser,  and  he,  at  the  same  time,  received 
the  transfer  of  the  securities.  It  is  not  probable  that  the 
receiver  had  the  means  of  redeeming  these  securities,  or  any 
part  of  them,  by  the  assets  of  the  bank  which  at  first  came 
into  his  hands.  And  he  could  not  claim  any  part  of  them,  in 
the  hands  of  Benedict,  until  his  demand  was  paid.  He  could 
compel  Benedict  to  use  proper  diligence  in  collecting  the 
moneys,  but  he  could  not  claim  possession  of  the  notes, 
bonds,  &c.,  or  money  before  full  payment  to  him. 

Under  these  circumstances,  Benedict  agrees  to  authorize 
Kingsley,  as  his  agent,  to  make  the  collection,  and  pay  over 
to  him,  as  by  the  contract  was  stipulated.  There  is  nothing 
illegal  in  this  arrangement.  Kingsley  was  not  acting  as 
receiver  in  this  matter,  in  collecting  the  assets  of  the  bank 
to  be  distributed  among  its  creditors.  Until  the  money  was 
paid  to  Benedict,  the  receiver  could  not  claim  anything  of 
him  as  assets  of  the  bank.  After  the  pledge  was  redeemed, 
all  the  surplus  became  assets  of  the  bank,  and  Kingsley  was 
bound  to  deal  with  them  as  such. 

This  arrangement  was  manifestly  for  the  interest  of  the 
creditors  of  the  bank,  the  president,  directors,  and  stockhold- 
ers desired  it,  and  the  person  appointed  to  make  the  collec- 
tion was  the  legal  agent,  for  the  collection  of  the  assets  of 
the  bank.  It  was  his  duty  to  wind  up  the  concerns  of  the 
institution,  in  as  short  a  time,  and  in  as  economical  a  manner, 
as  could  be  done.  This,  the  interest  of  the  creditors  of  the 
bank  required,  and  was  specially  enjoined  by  the  law.  Bene- 
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diet  did  not  stand  as  a  creditor  merely ;  he  was  a  creditor, 
but  he  held  in  hia  hands,  perhaps,  almost  all  the  assets  of  the 
bank,  honestly  pledged  for  his  indemnity.  His  claim  was 
equitable  and  just,  and  might  well  receive,  as  it  did  receive, 
the  sanction  of  a  court  of  chancery. 

It  is  objected  that  the  receiver  had  no  power  to  allow  the 
commissions  to  Benedict,  or  to  pay  costs.  No  court  could 
refuse  to  allow  these.  It  was  a  charge  for  labor  and  ex- 
pense in  the  business  of  the  bank.  Benedict  did  not  receive 
the  notes,  bonds,  or  stock,  at  the  amount  called  for  upon 
their  face.  Many  of  them  were  no  doubt  worthless.  This 
may  be  presumed  from  the  amount  of  securities  he  received, 
which  exceeded  his  responsibilities  for  the  bank,  some  five  or 
six  hundred  per  cent.  He  could  only  claim  the  amount  that 
should  indemnify  him,  and  that  he  was  entitled  to.  From 
the  nature  of  the  business,  he  could  not  avoid  costs,  and  he 
was  entitled  to  a  reasonable  compensation  for  his  labor. 
This  necessarily  arose  out  of  the  nature  of  his  securities, 
and  the  obligations  of  the  Washtenaw  Bank.  And  it  was 
proper  and  legal,  in  the  covenant  under  consideration,  to 
provide  for  their  payments. 

The  purchase  of  these  securities  by  Benedict,  he  being  the 
trustee,  and  the  sale  being  made  by  him,  on  ordinary  princi- 
ples, would  not  be  valid,  unless  sanctioned  by  the  cestui  que 
trusts.  But  this  purchase  was  not  insisted  on.  From  the 
first  to  the  last  of  this  transaction,  Benedict  seems  to  have 
acted  in  good  faith,  and  with  the  view  to  promote  the  inte- 
rest of  the  stockholders  of  the  bank. 

This  covenant  is  dated  4th  of  July,  1840.  Benedict's  in- 
dorsements were  made  Ist  October,  1838 ;  one  of  the  notes 
was  payable  in  six  months,  the  other  in  nine ;  so  that  after 
the  last  note  was  protested,  less  than  two  years  transpired 
before  the  securities  were  placed  in  the  hands  of  Kingsley. 
Those  securities  consisted  in  mortgages  on  real  estate,  stocks 
of  various  kinds,  and  others  evidences  of  indebtment.    We 
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think  that  the  averments  in  the  declaration  of  ihe  perform- 
ance of  his  covenants  by  the  plaintiff  is  sufficient.  Upon 
the  whole,  the  demurrer  to  the  declaration  is  overmled. 


Eluah  Stanton  v.  Jabibs  Seymour  et  al. 

An  action  for  false  imprisonment  is  trespass. 

And  tlua  is  the  case  whether  the  imprisonment  be  charged  under  color  of 
process  or  without. 

In  this  action,  matters  of  ag^^ation  may  be  proved  without  being  stated 
in  the  declaration. 

A  plea  must  be  single. 

It  must  rest  the  defense  on  a  single  point. 

Barstaw  4*  Lnckwnod  for  plaintiff. 
Davidson  4*  HuUbrook  for  defendants. 

OPOIION   OF   the   court. 

This  action  is  brought  against  the  defendants  for  false  im- 
prisonment. The  declaration  contains  four  coimts.  To  the 
three  first  counts  the  defendants  pleaded  the  general  issue, 
not  guilty. 

All  the  defendants,  except  Hopkins,  pleaded  specially  as  to 
the  first  three  counts,  and  by  separate  special  pleas  sets  up 
substantially  the  same  defense,  set  up  by  the  others.  They 
state  in  their  special  plea,  "  That  a  warrant  was  regularly 
sued  out  by  the  defendant,  James  Seymour,  against  the 
plaintiff,  that  it  was  delivered  to  the  plaintiff,  and  that  he 
voluntarily  gave  bail  without  any  arrest  or  imprisonment. 

To  the  fourth  count  all  the  defendants  demurred. 

The  plaintiff  demurs  to  the  special  pleas,  and  joined  in 
demurrer  to  the  fourth  count. 

In  support  of  the  demurrer  to  the  fourth  count  it  is  con- 
tended that,  from  the  facts  set  forth  in  the  declaration,  the 
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action  should  have  been  case,  and  not  trespass.  That  the 
party,  if  at  all  arrested  by  the  warrant,  coold  not  charge  the 
defendants  with  force.  That  they  are  not  liable  to  trespass 
while  the  warrant  remains  unsuperseded.  2  New  Hamp. 
Rep.  491 ;  9  Bal.  Abr.  463 ;  3  Hen.  &  Mumford  265 ;  5 
Wend.  Rep.  170-2. 

The  4th  count  in  trespass  is  good.  It  is  in  the  proper  form 
in  an  action  for  false  imprisonment.  2  Leigh's  Nisi  Prios 
1431, 1437.  The  complaint  is,  for  injuries  done  under  color 
of  legal  process.  This  is  an  elementary  principle,  and  can 
require  no  citation  of  authority  to  sustain  it. 

In  the  fourth  count  matter  is  set  up  in  aggravation ;  this 
was  unnecessary,  as  it  might  have  been  proved  without  an 
averment  of  it  in  the  declaratian.  The  form  is  different  from 
that  of  an  action  for  a  malicious  prosecution. 

The  special  pleas  set  up  legal  process  as  a  justification 
for  the  imprisonment  charged,  and  then  aver,  that  the  de- 
fendants did  not  arrest  the  plaintiff,  but  that  he  voluntarily 
gave  bail.  Here  are  two  defenses.  Justification  by  legal 
process  is  one ;  that  the  defendants  did  not  arrest  and  im- 
prison is  another.  The  allegation  of  bail  having  been  given 
by  the  plaintiff  voluntarily,  is  immaterial.  It  is  argumenta- 
tive, by  denying  the  false  imprisonment  which  had  been  be- 
fore denied.  The  plea  is  double.  Issue  could  not  be  taken 
on  one  allegation  without  admitting  the  other.  A  plea  in 
bar  should  confess  and  avoid,  or  else  traverse  the  declara- 
tion. There  is  some  uncertainty  in  regard  to  these  pleas. 
A  plea  is  bad,  that  embraces  a  traverse  with  a  confession  or 
avoidance. 

The  demurrer  to  the  fourth  count  is  overruled,  and  the  de- 
murrers to  the  special  pleas  are  sustained. 
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Ratmoicd,  Libellant  v.  The  Schooner  Ellen  Stewart. 

The  giving  of  a  note  to  a  material  man  does  not  extinguish  the  general  mar- 
itime lien,  for  materials  famished  in  building  a  vessel,  or  in  repairing  it. 

The  rale  holds  where  the  lien  is  given  bj  statute. 

The  general  maritime  lien  does  not  apply  on  domestic  vessds. 

It  is  important  that  the  note  given  should  be  delivered  up  at  the  trial. 

This  is  essential  to  the  maintenance  of  the  action. 

The  rule  as  to  the  maritime  jurisdiction  over  our  navigable  waters  is  the 
reasonable  rule. 

It  is  within  the  reason  of  the  principle  of  jurisdiction  at  first  adopted. 

Mr.  Walker  appeared  for  libellant. 
Mr.  Abbott  for  defendant. 

OPINION   OF   THE   COURT. 

This  is  an  appeal  from  the  District  Court.  And  the  only 
question  is,  whether  a  material  man  loses  his  lien  on  a  vessel 
by  taking  a  promissory  note  on  time,  which  he  offers  to  de- 
liver up  at  the  hearing.  The  case  in  the  District  Court  was 
decided  against  the  libellant. 

In  the  revised  code  of  Michigan  of  1848,  p.  537,  sec.  1,  it  is 
provided,  '*  that  every  ship,  boat,  or  vessel,  used  in  naviga- 
ting the  waters  of  this  State,  shall  be  subject  to  a  lien  thereon : 
1st.  For  all  debts  contracted  by  the  master,  owner,  or  agent, 
or  consignee  thereof,  on  account  of  supplies  furnished  for 
the  use  of  such  ship,  boat  or  vessel,  on  account  of  work  done 
or  materials  furnished  by  mechanics,  tradesmen,  or  others, 
in  or  about  the  building,  repairing,  fitting,  furnishing,  or 
equipping  such  ship,  boat,  or  vessel." 

By  the  civil  law,  those  who  built,  repaired,  or  supplied  a 
ship,  had  a  lien  on  the  vessel  for  his  compensation.  And 
this  principle  was  incorporated  into  all  the  codes  of  maritime 
law.  It  was  acted  upon  in  England  until  the  time  of  Charles 
n.,  when,  through  the  action  of  the  courts  of  common  law, 
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which  only  recognized  the  common  law  lien  of  a  mechanic, 
which  resulted  from  the  labor  performed,  and  the  possession 
of  the  thing. 

This  maritime  lien  is  extended  by  the  civil  and  general 
maritime  law,  to  all  ships  and  vessels,  whether  domestic  or 
foreign.  Bat  in  the  case  of  the  General  Smith,  and  in  a 
number  of  subsequent  cases,  the  Supreme  Court  of  the 
United  States  have  held,  that  unless  the  law  of  the  State 
give  a  lien,  there  can  be  none,  on  domestic  vessels,  or  vessels 
engaged  in  our  internal  commerce.  But  they  have  held  that 
where  a  lien  is  created  by  the  local  law,  it  will  be  enforced  by 
a  maritime  court. 

The  late  act  of  Congress  extending  the  principles  of  the 
maritime  law,  somewhat  modified,  to  our  northern  lakes,  and 
the  rivers  falling  into  them,  removes  all  difficulty  as  to  the 
exercise  of  such  a  jurisdiction.  The  maritime  jurisdiction, 
as  administered  in  England,  was  limited  to  the  waters  within 
which  the  tide  ebbed  and  flowed.  But  by  the  civil  law  there 
was  no  such  limitation.  It  was  applied  over  all  navigable 
waters. 

It  is  contended  that  the  taking  of  a  promissory  note,  is  a 
waiver  of  the  lien. 

In  ordinary  cases,  a  promissory  note  is  not  evidence  of  a 
payment,  so  as  to  bar  an  action,  for  the  consideration,  unless 
it  was  so  received  at  the  time  it  was  delivered.  Where  it  is 
not  so  received,  the  holder  may  bring  his  action  on  the  origi- 
nal consideration,  and  deliver  up  the  note  at  the  trial.  7 
John.  Rep.  310 ;  1  Cowen  200 ;  1  Doug.  510.  The  delivery 
of  the  note  is  essential  to  the  maintenance  of  the  action,  es- 
pecially if  it  be  negotiable. 

A  case  in  12  Wheat.  611,  is  referred  to  as  decisive  of  this 
point.  But  there  was  no  offer  in  that  case  to  deliver  up  the 
note,  and  it  did  not  appear  from  anything  in  the  case,  that 
it  might  not  have  been  negotiable,  and  was  then  in  the  hands 


JUNE  TERM,  1850.  271 

Rajmond,  Libellant  «.  The  Schooner  Ellen  Stewart. 

of  a  bona  fide  holder.  The  decision  tamed  npon  this  con- 
sideration, against  the  enforcement  of  the  lien.  In  the  case 
under  consideration,  the  note  is  presented  to  the  court,  to  be 
surrendered  to  the  party  giving  it. 

By  the  common  law,  if  a  credit  be  given,  and  a  new  secu- 
rity taken,  it  discharges  the  lien.  4  Wash.  456 ;  4  Comp. 
146.  The  case  of  the  Brig  Nestor,  1  Sumner  57,  does  not 
seem  to  have  involved  the  question  now  for  decision.  The 
language  of  the  judge  must  be  taken  as  it  applies  to  the 
case.  But  in  the  case  of  the  Barque  Clarissa,  2  Story  455, 
the  point  ruled  is  the  identical  one  now  made.  In  that  case 
one  of  the  owners  gave  a  note  at  six  months,  for  copper  fur- 
nished. The  note  was  ofiered  to  be  surrendered  at  the  hear- 
ing. The  copper  was  furnished  at  New  York,  and  it  was 
held  that  the  law  of  New  York,  being  the  same  as  the  law 
in  Michigan,  controlled  the  effect  of  taking  a  promissory 
note,  and  that  such  taking  was  not,  in  any  way  a  waiver  of 
such  lien. 

This  appears  to  be  decisive  of  the  question,  and  no  higher 
authority  can  be  desired. 

The  late  decision  of  the  Supreme  Court,  which,  according 
to  the  rule  of  the  civil  law,  sustains  the  maritime  jurisdiction 
over  all  our  navigable  waters,  where  the  commerce  is  be- 
tween two  or  more  States,  removes  hU  dif&culty  on  the  ques- 
tion of  jurisdiction.  This  is  the  reasonable  rule  on  the  sub- 
ject. In  England  there  are  few,  if  any,  rivers  navigable 
above  the  flowing  of  the  tide.  Hence  this  flowing  of  the 
tide  was  assumed  as  fixing  the  extent  of  the  navigability  of 
their  rivers.  Under  similar  circumstances,  the  limitation  to 
the  maritime  jurisdiction  was  adopted,  at  first,  in  this  coun- 
try. Very  few  of  the  Atlantic  rivers  in  our  country,  are  nav- 
igable above  the  flowing  of  the  tide.  Our  Western  rivers 
are  navigable  for  great  distances,  where  the  tide  does  not 
flow.    On  this  ground  the  jurisdiction  was  applied  to  our 
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navigable  waters,  clearly  within  the  reason  of  the  rule,  at 
first  adopted. 
The  decree  of  the  District  Court  is  reversed. 


Yaw  v.  Mead  et  al. 

A  law  of  the  State  regulating  the  practice  of  the  State  courts,  does  not  i^ 
p\j  to  the  coorts  of  the  United  States,  unless  adopted  bj  act  of  Congress,  or 
by  the  courts  of  the  United  States. 

Mr.  Terry  for  complainant. 
Mr.  Davidson  for  defendant. 

OPIiriON   OF  THE  COURT. 

This  is  a  bill  to  foreclose  a  mortgage  ;  and  a  question  is 
made  whether  t!ie  decree  for  the  sale  of  the  land  must  be 
made  subject  to  the  111th  section  of  the  general  chancery 
act  of  the  States,  which  provides,  that  whenever  a  bill  shall 
be  filed  for  the  foreclosure  and  satisfaction  of  a  mortgage, 
the  court  shall  have  power  to  decree  a  sale  of  the  mortgaged 
premises,  &c.,  but  the  judge  shall  not,  by  such  decree,  order 
any  such  lands  to  be  sold  within  one  year  after  the  filing  of 
the  bill  for  foreclosure. 

In  the  case  of  Bronson  v.  Kinny^  the  Supreme  Court  of  the 
State  has  held  this  statute  to  be  binding  upon  the  State 
courts. 

The  above  act  has  been  passed  by  the  legislature  of  Mich- 
igan, since  the  act  of  Congress  adopting  the  practice  of  the 
State  courts,  consequently  the  statute  cannot  apply  to  the 
courts  of  the  United  States,  unless  specially  adopted  by  them. 
No  such  rule  has  been  adopted.  The  court  ordered  the  sale 
of  the  premises,  by  giving  the  usual  notice,  if  the  money 
should  not  be  paid  in  6  months. 


I 
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The  United  States  v.  The  Schookeb  Helena. 

To  bring  a  case  "within  the  2d  sec.  of  the  act  of  Congress  of  the  2d  March, 
1831,  entitled  an  act  to  proTide  for  the  panishment  of  offenses  committed  in 
catting,  destroying,  or  remoYing  live  oak  and  other  timber  or  trees  for  naval 
purposes,  the  libel  most  allege  that  the  timber  transported  by  the  yessel,  Ac., 
to  incur  a  forfeiture,  was  knowingly  by  the  master,  Ac,  taken  from  lands  re- 
served  for  naval  purposes,  at  that  the  timber  so  transported,  was  cut  on  lands 
of  the  United  States,  not  so  reserved,  and  was  "  live  oak  or  red  cedar." 

Mr.  Batesy  District  Attorney,  by  Mr.  WdUon  for  plaintiff. 
Mr.  Wilson  for  defendants. 

OPINION  OF  THE  COU&T. 

The  libel  in  this  case  states  that  the  Schooner  Helena  was, 
on  the  1st  of  August,  1850,  seized  by  the  collector  of  Detroit, 
within  the  district  of  Michigan,  as  forfeited  to  the  United 
States  for  having,  with  the  knowledge  of  the  owner  of  the 
vessel,  taken  on  board  timber  cut  on  lands  belonging  to  the 
United  States,  without  proper  authority  in  writing,  &c.,  to 
transport  the  same  to  a  port  or  place  within  the  United 
States,  to  wit,  from  the  State  of  Michigan,  to  Chicago  in  Illi- 
nois, &c. ;  that  said  schooner  transported,  as  aforesaid,  thirty 
thousand  feet  of  lumber,  manufactured  from  timber  out  on 
the  lands  of  the  United  States,  &c.,  vnth  intent  to  defraud 
the  United  States,  and  contrary  to  the  force,  form,  and  effect, 
of  section  two  of  tie  act  of  Congress  of  the  2d  March, 
1831,  du). 

Theodore  Newell,  owner  and  claimant  of  the  schooner,  by 
his  attorney,  filed  his  answer,  that  he  had  not  taken  on  board 
with  the  knowledge  of  the  master,  owner,  or  consignee,  and 
transported  any  timber  prohibited  by  the  above  act,  and  for 
which  a  forfeiture  of  his  vessel  had  been  incurred,  and  aver- 
red a  want  of  jurisdiction  under  the  act.  This  answer  and 
plea  were  subsequently  overruled  by  the  court,  and  the  juris* 
18 
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diction  of  the  court  was  sustained,  and  a  forfeiture  of  the 
vessel  was,  pro  forma,  decreed,  from  which  an  appeal  was 
taken  by  the  defendant,  to  this  court. 

The  decision  of  this  case  depends  upon  the  construction  of 
the  act  of  Congress  above  stated. 

When  we  look  to  the  title  of  the  act,  and  the  third  and  last 
sections,  it  would  seem  to  have  for  its  object,  the  protection 
of  timber  specially  reserved  for  the  Navy.  The  titie  is, "  An 
act  to  provide  for  the  punishment  of  offenses  committed  in 
cutting,  destroying,  or  removing  live  oak  and  other  timber  or 
trees  reserved  for  naval  purposes."  And  the  third  section 
provides,  "  that  all  penalties  and  forfeitures  under  the  pro- 
visions of  this  act  shall  be  sued  for,  recovered,  and  distribu- 
ted, and  accounted  for,  under  the  directions  of  the  Secretary 
of  the  Navy ;  and  shall  be  paid  over,  one  half  to  the  informer 
or  informers,  if  any,  or  captors,  where  seized,  and  the  other 
half  to  the  Commissioners  of  the  Navy  Pension  Fund,"  and 
the  said  commissioners  are  authorized  to  remit,  in  whole,  or 
in  part,  any  fine,  penalty,  or  forfeiture  incurred  under  the 
act. 

The  act,  as  construed,  punishes,  on  indictment  and  con- 
viction, by  fiae  and  imprisonment,  any  one  who  shall  cut 
timber  on  the  public  lands.  Now  it  would  seem  to  be  rather 
an  anomaly  in  legislation,  to  place  under  the  control  of  the 
Commissioners  of  the  Navy  Pension  Fund,  and  for  the  spe- 
cial benefit  of  such  fund,  all  prosecutions  by  indictment  for 
cutting  timber  upon  the  public  lands,  which  comprise  several 
hundred  millions  of  acres.  We  can  readily  conceive  why 
timber  reserved  for  the  Navy  should  be  under  their  control, 
the  subject  being  intimately  connected  with  that  branch  of 
the  public  service.  But  no  reason  is  perceived  why  they  should 
exercise  the  power  to  remit  all  forfeitures  and  penalties  aris- 
ing under  the  act.  Such  a  power  could  never  have  been  in- 
tended by  Congress  to  extend  to  trespasses  on  all  the  lands 
of  the  United  States. 
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And  when  we  consider  the  policy  of  Congress  in  giving, 
for  more  than  twenty  years  past,  pre-emptive  rights  to  set- 
tlers upon  the  public  lands,  who  have  made  improvements 
thereon,  it  would  not  seem  to  comport  with  a  prosecution  by 
indictment,  fine,  and  imprisonment,  under  this  law.  This 
may  be  speaking  against  authority,  as  the  Supreme  Court 
decided,  in  the  case  of  the  United  States  y.  Briggs,  9  Howard, 
that  for  cutting  *^  other  timber"  than  that  which  has  been  re- 
served for  naval  purposes,  an  individual  under  this  law  may 
be  indicted,  fined,  and  imprisoned.  There  has  not  been  & 
settler  upon  the  public  lands  for  the  last  twenty  years,  who* 
might  not  have  been  indicted,  if  prosecuted  before  the  pre- 
emption right  to  the  land  was  given  to  him  by  law. 

Nowhere  the  act  of  trespass  upon  the  public  lands  is  ver}' 
differently  treated  by  Congress,  according  to  this  construc- 
tion. In  the  one  case  an  individual  is  indicted,  fined,  and 
imprisoned.  In  the  other,  the  law  gives  him  a  right  to  the 
land  over  all  others,  where  he  has  made  an  improvement 
upon  it.  An  improvement  cannot,  very  well,  be  made  in  a 
timbered  country,  without  cutting  timber.  And  one  cannot 
but  reflect  how  fortunate  one  individual  is,  who  secures  the 
land  by  his  trespass,  over  the  other  who  is  punished,  by  in- 
dictment, fine,  and  imprisonment.  Could  Congress  have  in- 
tended to  punish  in  the  one  case,  and  reward  in  the  other, 
trespasses,  equally  in  violation  of  law  ?  It  is  true,  some  tres- 
passers cut  the  timber  and  convey  it  ofi*  the  ground,  whilst 
others  remain  on  the  ground,  and  continue  the  trespass,  by 
cutting  the  timber,  and  using  it  for  their  own  purposes.  To 
the  trespasser  with  a  continuando  the  land  is  given,  whilst 
the  other  is  indicted,  fined,  and  imprisoned.  The  settler  will 
of  course  select  the  most  valuable  tract,  in  reference  to  the 
soil  and  timber,  the  other  selects  the  best  timber  without  re- 
ference to  the  soil. 

In  view  of  the  Uberal  policy  of  Congress  to  settlers  upon 
the  public  lands,  I  had  supposed  that  the  above  act  might  be- 
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80  construed,  as  intended  to  protect,  by  the  Btringent  means 
provided,  only  timber  reserved  for  naval  purposes ;  or,  at 
least,  timbers  used  for  the  Navy,  as  **  live  oak  and  red 
cedar." 

The  1st  sec.  of  the  act  declares,  ^  That  if  any  person  shall 
cut,  &c.,  any  live  oak  or  red  cedar  tree  or  trees,  or  other 
timber,  standing,  growing,  or  being  on  any  lands  of  the  Uni- 
ted States,  which,  in  pursuance  of  any  law  passed,  shaU  have 
been  reserved  or  purchased  for  the  use  of  the  United  States, 
for  supplying  or  furnishing  therefrom,  timber  for  the  Navy  of 
the  United  States ;"  *^  or,  if  any  person  shall  remove,  &c., 
from  any  such  lands  which  shall  have  been  reserved  or  pur- 
chased as  aforesaid,  any  live  oak  or  red  cedar  tree  or  trees, 
or  other  timber,"  &c. ;  ^'  or  if  any  person  or  persons  shall  cut, 
&C.,  any  live  oak  or  red  cedar  tree  or  trees,  or  other  timber 
on,  or  shaU  remove,  &c.,  any  live  oak  or  red  cedar  trees,  or 
other  timber,  from  any  other  lands  of  the  United  States,  ac- 
quired or  hereafter  to  be  acquired,  every  person  so  offend- 
ing," &c. 

In  the  case  above  cited  of  the  United  States  v.  Briggs^  un- 
der the  words,  '^  other  timber,"  from  any  other  lands  of  the 
United  States,  or  "hereafter  to  be  acquired,"  &c.,  the  person 
charged  was  held  liable  to  be  indicted  for  cutting  timber  un- 
der the  statute,  and  that  is  the  extent  of  the  decision.  It 
must  be  admitted  that  the  words  referred  to,  if  not  restrained 
by  other  provisions  of  the  act,  may  be  so  construed.  And 
this  construction  having  been  given  to  them  by  the  Supreme 
Court,  it  concludes  all  inferior  jurisdictions. 

But  the  question  as  to  the  forfeiture  of  Uie  vessel,  is  gov- 
erned by  the  second  section.  That  provides,  '*  that  if  the 
master,  owner,  or  consignee  of  any  ship  or  vessel  shall, 
knowingly,  take  on  board  any  timber  cut  on  lands,  which 
shall  have  been  reserved  or  purchased  as  aforesaid,"  &c. ; 
"  or  shall  take  on  board  any  live  oak  or  red  cedar  timber  cut 
on  any  other  lands  of  the  United  States,  with  intent  to  trans- 


JUNE  TERM,  1861.  277 

The  United  Stetes  v.  The  Schooner  Helena. 

port  the  same,  the  ship  or  vessel  on  board  of  which  the  same 
shall  be  taken  or  seized*  shall,  with  her  tackle,  apparel,  &c., 
be  forfeited  to  the  United  States,"  &c. 

Now,  the  qoestion  here  arises,  whether  the  vessel  incm*s  a 
forfeiture  under  the  above  provision,  by  transporting,  &c., 
any  timber  not  taken  from  lands  reserved  for  naval  pur- 
poses, or  if  taken  from  other  lands  of  the  United  States, 
not  so  reserved,  which  is  not "  live  oak  or  red  cedar."  The 
words  of  the  section  are  so  explicit,  that  there  would  seem  to 
be  no  doubt  of  their  meaning.  The  first  part  of  the  provi- 
sion undoubtedly  applies  to  lands  reserved,  and  it  is  equally 
clear  that  the  second  part  embraces  lands  not  reserved.  A 
forfeiture  is  incurred  if  the  vessel  take  on  board  any  timber 
cut  on  the  lands  reserved ;  but  to  incur  a  forfeiture,  under 
the  second  provision,  for  taking  timber  from  lands  not  re- 
reserved  for  naval  purposes,  it  must  be  '^  live  oak  or  red 
cedar." 

It  is  insisted  that  the  words  in  the  2d  section, "  purchased 
as  aforesaid,"  refers  to  the  words  of  the  first  section,  '*  or 
other  timber  from  any  other  lands  of  the  United  States,  ac- 
quired or  hereafter  to  be  acquired,"  That  under  the  con- 
struction given  to  the  first  section,  these  words  subject  the 
person  removing  the  timber  to  an  indictment,  fine,  and  im- 
prisonment, is  admitted ;  but  the  words  ^*  purchased  as  afore- 
said" cannot,  by  any  fair  interpretation,  be  made  to  refer  to 
any  other  words  in  the  first  section,  than  the  identical  words 
which  are  there  used.  "  Or  if  any  person  or  persons  shall 
remove,  &c.,  from  any  such  lands  which  shall  have  been  re- 
served or  purchased  as  aforesaid,"  is  the  language  of  the 
first  section.  And  they  are  the  same  words  used  in  the  sec- 
ond section,  and  are  used  in  the  same  connection. 

That  this  is  the  correct  construction  is  manifest  from  the 
fact,  that  the  second  section  also  provides,  in  the  words  which 
follow,  that  ^'  live  oak  or  red  cedar"  taken  on  board  from 
other  lands  than  those  reserved,  shall  cause  a  forfeiture  of 
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the  vessel.  Novr,  if  the  words  in  the  2d  section,  ^'  purchased 
as  aforesaid,"  refer,  as  contended,  to  lands  not  reserved,  this 
provision  was  unnecessary.  It  limits  the  forfeiture  to  ^*  live 
oak  and  red  cedar ;"  but  if  the  reference  contended  for  be 
the  true  construction,  then  the  forfeiture  of  the  vessel  is  in- 
curred, for  transporting  any  kind  of  timber  cut  on  the  public 
lands.  If  timber  of  any  kind,  even  for  fire-wood,  were  taken 
on  board  from  an  improvement  of  an  occupant,  to  whom  a 
pre-emptive  right  was  subsequently  given  by  law,  the  vessel 
would  be  forfeited.  Such  a  construction  would  make  the  2d 
sec.  inconsistent  in  its  provisions,  which  ought  never  to  be 
done  by  construction.  It  would  impose  a  forfeiture  of  the 
vessel  for  taking  on  board  timber  from  reserved  lands,  from 
lands  not  reserved,  and  then  only  for  taking  from  unreserv- 
ed lands,  *'  Uve  oak  and  red  cedar." 

It  is  immaterial  what  an  Attorney  General  may  have  sug- 
gested as  necessary  or  proper  to  prevent  trespasses,  at  one 
time,  or  what  may  be  supposed  to  have  been  the  intention  of 
Congress,  from  circumstances  or  facts  out  of  the  law ;  their 
meaning  must  be  ascertained  from  the  language  of  the  act. 
And  where  that  language  is  susceptible  of  but  one  construc- 
tion, no  other  can  be  given.  As  now  construed,  the  law 
punishes  trespassers  by  fine  and  imprisonment,  when  con- 
victed on  an  indictment ;  civil  actions  for  trespass  may  be 
brought,  and  under  an  early  act,  the  troops  of  the  United 
States  may  be  used  in  forcing  trespassers  from  the  pubUc 
lands.  These  remedies  would  seem  to  be  ample  to  protect 
the  public  property.  If,  in  addition  to  these,  the  forfeiture  of 
the  vessel  used  be  necessary.  Congress  can  so  provide.  It 
is  enough  to  say  that,  in  the  act  under  consideration,  they 
have  not  so  provided,  in  regard  to  the  vessel  which  shall 
transport  timber  from  public  lands  not  reserved  for  naval 
purposes,  unless  it  be  *'  live  oak  or  red  cedar."  And  such  a 
provision  shows  that  they  did  not  intend  to  embrace  other 
timber. 
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The  charge  against  the  vessel  in  the  libel  is  general,  of 
having  taken  on  board  a  large  amount  of  lumber,  and  trans- 
ported it,  &c.,  without  an  allegation  that  it  was  taken  from 
lands  reserved  for  naval  purposes,  or  that  it  was  "  live  oak 
or  red  cedar ;"  the  case,  therefore,  is  not  brought  within  the 
statute ;  the  procedure  for  the  forfeiture  of  the  vessel  cannot 
be  sustained.  The  decree  of  the  District  Court  is,  therefore, 
reversed,  and  the  libel  is  dismissed.  This  decision  will  not 
interfere  with  the  procedure  of  the  government  against  the 
timber  on  board  of  any  vessel,  which  has  been  taken  from 
the  public  lands. 


Hunter,  use  of,  &;c.  v,  Kibbe  &  KibbeI 

The  acceptor  of  a  bill,  which  came  into  his  possession  after  it  had  been  put 
in  circulation,  is  presumed  to  be  the  owner  of  the  bill,  and  entitled  to  recorer 
its  proceeds  from  the  drawer. 

Mr.  Davidson  appeared  for  the  plaintiff. 
Messrs.  Emmons  ^  Tams  for  defendants. 

OPINION   OF   THE   COURT. 

This  action  is  brought  against  the  drawers  of  a  bill  of  ex- 
change, for  fifteen  hundred  dollars.  The  plaintiffs  bring  the 
action  as  acceptors  of  the  bill. 

On  the  trial  it  was  objected  that  the  possession  of  the  bill 
was  not  sufficient  to  show  the  right  of  iJie  plcuntiffs  to  main- 
tain the  action.  In  2d  Vol.  of  Ev.,  sec.  170,  Greenleaf,  it 
is  said  :  '*  Where  the  action  is  by  an  accommodation  accept- 
or, against  the  drawer,  either  for  money  paid,  or  especially 
for  not  indemnifying  the  plaintiff,  in  addition  to  the  proof  of 
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drawing  the  bill,  and  of  the  absence  of  the  consideration,  the 
plaintiff  should  prove  payment  of  the  bill  by  himself,  or  some 
special  damage  or  liability  to  costs,  by  reason  of  his  accept- 
ance. "  And  the  case  of  Pftel  v.  Vaniatenberg^  2  Camp.  489, 
and  also  Baily  on  Bills,  304  to  308  are  referred  to. 

The  acceptance  of  the  bill  is  prima  facie  evidence  of  flmds 
of  the  drawer  in  the  hands  of  the  acceptor.  But  in  this  case 
the  acceptor  accepted  for  the  accommodation  of  the  drawers. 
The  bill  was  negotiated,  and  has  come  back  to  the  acceptor. 
Under  these  circmnstances,  we  think  the  possession  of  the 
bill  is  prima  facie  evidence  of  the  right  of  the  holder  to  sne. 
In  the  case  of  Dugan  v.  The  United  States^  3  Wheat.,  the  court 
say :  "  After  an  examination  of  the  cases  on  this  subject, 
(which  cannot,  all  of  them,  be  reconciled),  the  court  is  of 
opinion,  that  if  any  person  who  indorses  a  bill  of  exchange 
to  another,  whether  for  value,  or  for  the  purpose  of  collection, 
shall  come  to  the  possession  thereof  again,  he  shall  be  re- 
garded, unless  the  contrary  appear  in  evidence,  as  the  bona 
fide  holder  and  proprietor  of  such  bill,  and  shall  be  entitled 
to  recover,  notwithstanding  there  may  be  on  it  one  or  more 
indorsements  in  full,  subsequent  to  the  one  to  him,  without 
producing  any  receipt  or  indorsement  back,  from  either  of 
such  indorsers,  whose  names  he  may  strike  from  the  bill  or 
not,  as  he  may  think  proper." 

We  think  the  case  before  us  is  within  the  above  case.  The 
possession  of  the  bill,  under  the  circumstances,  is  evidence, 
prima  facie,  of  the  right  to  sue,  and  to  the  contents  of  the 
bill.  In  the  same  section  above  dted,  Mr.  Greenleaf  says  : 
<<  The  mere  production  of  the  bill  by  the  plaintiff  is  not  suffi- 
cient proof  that  he  has  paid  it,  unless  he  shows,  that  it  was 
in  circulation  after  it  was  accepted." 

The  motion  to  dismiss  the  suit  is  overruled. 
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Dow  BT   AL.  t^.    GhAMBERLDT  ET  AL. 

▲  deed  abeolute  upon  ite  face,  maj  be  shown  by  parol  eridenoe,  to  bare 
been  intended  as  a  security. 

But  parol  evidence  is  not  admissible  to  contradict  a  written  instrument 

Where  a  deed  was  given,  with  warranty,  and  a  defeasance  that  the  grantor 
should  hATe  a  re-cenTeyance,  if  within  twelve  months,  he  should  pay  the  debt, 
although  in  the  meantime  the  grantee  had  a  right  to  sell  the  whole  or  a  part  of 
the  property  at  a  price  fixed,  in  payment  of  the  debt,  the  deed  will  be  consid- 
ered as  a  security. 

A  statute  of  a  State  which  regulates  the  procedure,  on  a  bill  of  foreclosure, 
does  not  apply  to  the  courts  of  the  United  States. 

They  do  not  deriye  their  chancery  jurisdiction,  or  their  rules  of  practice, 
from  State  authority. 

Mr.  Lathrop  for  complcunant. 
Mr.  EmmtyM  for  respondent. 

OPINION  OP   THE  COUKT. 

This  is  a  bill  to  foreclose  a  mortgage,  and  the  question  is, 
whether  the  property  was  given  in  payment  or  as  a  security. 

The  plaintiff  recovered  against  the  defendant,  Samuel 
Chamberlin  and  one  David  M.  Hinsdale,  a  judgment  for  the 
sum  of  $750  98  and  costs,  on  which  an  execution  was  issued 
on  the  16th  of  January,  1847,  which  was  levied  upon  certain 
real  estate  as  the  property  of  Chamberlin,  and  was  adver- 
tised for  sale.  The  counsel  for  the  plaintiffs  attended  on  the 
day  of  sale,  and*  on  examination  found  the  property  levied 
on  much  encumbered,  so  as  to  be  insufficient  to  satisfy  the 
judgment.  And  it  was  agreed  that  the  levy  should  be  re- 
leased, on  the  defendant's  executing  a  deed  of  general  war- 
ranty to  Dow,  one  of  the  plaintiffs,  for  certain  lots  in  the  vil- 
lage of  Pontiac,  which  deed  was  duly  executed. 

After  the  delivery  of  the  deed,  the  following  instrument 
was  drawn  up  by  the  Attorney  of  the  plaintiffs,  and  delivered 
to  the  defendant : 
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«  Whereas,  Samuel  Chamberlin  has  this  day  executed  to 
Marcus  F.  Dow,  a  warranty  deed  for  lots  95, 96, 97, 107, 112, 
and  113,  of  the  eastern  addition  of  the  village  of  Pontiac,  to 
apply  on  an  execution  issued  from  the  United  States  Cour^ 
in  favor  of  Dow  and  others,  against  scud  Chamberlin  and 
D.  M.  Hinsdale.  Now  this  witnesseth,  that  the  said  Cham- 
berlin or  D.  M.  Hinsdale  shall,  at  any  time,  within  the  ensu- 
ing twelve  months,  be  entitled  to  the  privilege  of  redeeming 
said  lots,  on  payment  of  the  said  judgment  so  rendered 
against  them  by  the  said  United  States  Court  in  favor  of  said 
D.  K.  and  S. ;  and  the  said  plaintiffs  hereby  agree  to  recon- 
vey  said  premises  to  said  Chamberlin  on  payment  of  said 
sum  of  money  as  aforesaid ;  plaintiffs  reserving,  however, 
the  right  to  sell  any  part  of  said  premises  when  opportunity 
offers,  provided  they  do  not  sell  them  at  a  less  rate  than 
$155  per  lot,  as  this  day  appraised  by  persons  named ;  and 
shall  apply  the  proceeds  thereof  in  liquidation  of  said  judg- 
ment pro  tanto." 

Parol  evidence  has  been  heard,  not  to  explain  any  matter 
upon  the  face  of  &e  above  instrument,  or  of  the  deed,  but  to 
show,  beyond  the  instruments,  the  nature  of  the  transac- 
tion. 

The  parol  testimony  casts  very  little  light  on  the  transac- 
tion. The  statements  of  the  witnesses  were  made  from 
general  impressions,  the  words  spoken  not  being  recollect- 
ed. Buddington's  impressions  were,  that  Chamberlin  re- 
fused to  give  the  lots  as  collateral  security,  as  that  would 
take  away  his  control  over  them,  and  leave  the  debt  still  un- 
paid. And  Duffield  says  that  twelve  months  were  given  to 
Chamberlin  to  sell  the  property.  This  placed  the  property 
within  his  control,  unless  each  lot  should  sell  for  one  hun- 
dred and  fifty-five  dollars.  This  may  have  removed  Cham- 
berlin's  objection  to  giving  a  lien  on  the  lots.  At  least  it  is  as 
reasonable  a  conclusion  as  any  which  can  be  drawn,  from  the 
very  vague  parol  testimony  in  the  case.    We  must  look  to 
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the  two  instramentfl  chieflyy  to  ascertain  the  character  of  the 
transaction. 

The  deed  was  absolute  upon  its  face,  and  conveyed  the 
fee,  widi  warranty,  to  the  grantee.  And*this  being  done  in 
payment  of  the  judgment,  it  is  contended,  the  transaction  was 
closed.  That  this  was  not  the  understanding  of  the  parties 
appears  from  the  fact,  that  the  plaintiffs  had  the  right  to  sell 
the  lots  at  the  price  fixed,  the  proceeds  to  be  paid,  pro  tanto 
on  the  judgment.  Now,  if  the  judgment  had  been  consider- 
ed as  discharged  by  the  conveyance  of  the  lots,  why  should 
the  price  of  the  lots  be  limited,  and,  particularly,  why  should 
the  proceeds  be  applied  in  part  discharge  of  the  judgment  ? 
It  is  no  satisfactory  answer  to  this,  that  Ghamberlin  was  de- 
sirous to  have  a  re-conveyance  of  the  lots,  or,  at  least,  a  part 
of  them,  and  therefore  a  limitation  on  the  price  was  fixed. 
This  limitation  might  have  been  agreed  upon,  without  pro- 
viding that  the  money  received  should  be  paid  on  the  judg* 
ment  If  that  judgment  had  been  discharged  by  the  con- 
veyance, of  what  importance  could  it  be  that  the  money 
received  on  the  sale  of  the  lots,  should  be  paid  on  it?  Could 
the  parties  have  supposed  that  a  double  discharge  of  the 
judgment  was  necessary  ? 

It  is  true  the  defeasance  was  written  by  the  plaintiffs'  at- 
torney, to  secure  a  right  to  Ghamberlin  which  he  deemed  of 
some  importance;  and  which  he  received,  and  it  is,  there- 
fore, evidence  showing,  to  some  extent,  the  nature  of  the 
agreement.  It  does  not  appear  that  any  evidence  of  the  pay- 
ment of  the  judgment  was  required.  It  would  be  an  extra- 
ordinary transaction  if  an  individual  should  pay  a  judgment 
in  land  or  money,  and  take  no  evidence  of  the  fact.  The 
plaintiffs  were  not  required  to  enter  upon  the  record  nor  on 
the  execution,  satisfaction ;  and  nothing  seems  to  have  been 
said  of  the  propriety  of  giving  a  receipt.  The  written  in- 
struments show  nothing  in  relation  to  the  judgment,  except 
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that  the  proceeds  of  the  lots  sold  were  to  be  applied,  pro 
tanto,  to  its  payment. 

The  deed  and  the  defeasance  are  to  be  constraed,  as 
though  they  were  but  one  instrument.  The  deed  is  absolute 
on  its  face,  but  to  be  defeated,  and  a  re-conveyance  made, 
if,  within  twelve  months,  Chamberlin  should  pay  the  judg- 
ment. The  privilege  of  selling  the  lots,  at  a  fixed  price,  by 
the  grantee,  was  not  exercised.  If  it  had  been,  the  judg- 
ment would  have  been  discharged,  in  whole  or  in  part,  by  a 
sale  of  a  part,  or  the  whole  of  the  property,  with  the  consent 
of  Chamberlin.  The  effect  of  the  arrangement  was,  to  give 
Chamberlin  twelve  months  to  pay  the  money,  which,  if  paid, 
brought  back  to  him  the  land  conveyed.  We  are  satisfied 
that  the  deed  was  given  as  a  security,  and  that  it  must  be 
treated  as  a  mortgage. 

It  is  clear  that  no  personal  liability  is  imposed  by  this 
transaction  on  Chamberlin,  except  by  the  general  warranty 
of  the  title  to  the  lots.  But  the  liability  under  the  judgment 
remains,  it  not  having  been  paid  by  the  conveyance  of  the 
lots.  The  suggestion  that  it  was  discharged  by  the  levy  on 
the  unencumbered  property,  which  levy  was  afterwards  re- 
leased, is  not  maintainable. 

The  defendant  insists,  that  as  the  mortgage  was  given  to 
secure,  collaterally  the  judgment ;  and,  as  the  bill  states,  an  ex- 
ecution had  been  issued  on  the  judgment,  since  the  mortgage 
was  executed,  on  which  nothing  has  been  done  or  return 
made,  that  the  complainants  cannot  proceed  until  they  have 
attempted  to  collect  the  judgment 

The  109th  sec.  of  the  general  chancery  act  of  this  State 
provides,  *'  if  it  shall  appear  that  any  judgment  has  been  ob- 
tained in  a  suit  at  law,  for  the  moneys  demanded  by  such  bill, 
(of  foreclosure)  or  any  part  thereof,  no  proceedings  shall  be 
had  in  such  case,  unless  to  an  execution  against  the  property 
of  the  defendant  in  such  judgment,  the  sheriff*  shall  have  re- 
turned that  the  execution  is  unsatisfied  in  whole  or  in  part, 
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and  that  the  defendant  has  no  property  whereof  to  satbfy 
such  execution,  except  the  mortgaged  premises." 

Under  this  statute  it  has  been  held,  1  Walker's  Chan.  Rep* 
387,  that  a  bill  filed  to  foreclose  a  mortgage  given  to  secure 
a  judgment,  is  demurrable,  unless  it  appear  in  the  bill  that 
an  execution  has  been  issued  on  the  judgment,  which  has 
been  returned  unsatisfied,  in  whole  or  in  part,  and  that  the 
defendant  has  no  property,  except  the  mortgaged  premises, 
to  satisfy  the  judgment. 

The  complainants,  in  their  bill,  allege  that  on  the  9th  of 
October,  1848,  they  caused  an  alias  writ  of  fieri  facias  to  be 
issued  on  the  judgment,  yet  no  proceedings  were  had  on  said 
execution,  and  that  the  life  of  the  same  has  long  since  ex- 
pired, to  wit,  on  the  first  Monday  of  December,  1848.  That 
said  execution  is  in  their  possession  ready  to  be  produced  to 
the  court. 

It  is  too  late  to  make  this  objection,  it  is  contended,  at  the 
final  hearing.  The  statute  is  peremptory,  but  the  court  are 
not  bound  to  take  notice  of  it  unless  it  shall  be  set  up  in  the 
answer,  or  by  demurrer  where  the  facts  appear  upon  the 
face  of  the  bill.  In  the  State  courts  the  objection  would  be 
fatal  to  a  further  procedure  in  the  case.  But  this  provision 
of  the  statute  being  a  rule  of  practice,  belonging  to  the  rem- 
edy, does  not  apply  to  the  Circuit  Court  of  the  United  States ; 
neither  its  jurisdiction  nor  practice  in  chancery  is  derived 
from  or  governed  by  the  State  laws.  In  several  of  the  States 
which  have  no  courts  of  chancery,  such  a  jurisdiction  is  ex- 
ercised by  the  courts  of  the  United  States. 

The  court  will  direct  a  sale  of  the  mortgaged  property, 
and  enjoin  the  plaintlfi*s  from  issuing  an  execution  on  the 
judgment,  until  the  order  of  this  court. 
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The  United  States  v.  Benjaicin  A.  Macomb. 

The  Circuit  Courts  of  the  United  States  may  grant  new  trials  in  criminal 
cases,  on  the  application  of  the  defendant,  after  a  conviction  bj  a  jury. 

A  person -was  arrested  and  taken  before  the  proper  officer,  charged  with  rob- 
bing the  mail.  At  the  preliminary  examination,  a  witness^  since  deceased, 
testified  in  relation  to  the  offense.  The  accused  was  present,  and  his  counsel 
cross-examined  the  witness.  Witnesses  were  permitted  to  prove,  on  a  trial  be- 
fore a  jury,  under  an  indictment  found  for  the  same  offensci  what  the  deceased 
witness  testified  at  the  preliminary  examination. 

The  rules  of  evidence  in  civil  and  criminal  cases,  in  this  particular,  are  the 
same. 

It  is  sufficient,  in. such  case,  to  prove  substantially  all  that  the  deceased  wit- 
ness testified  upon  the  particular  subject  of  inquiry. 

Mr.  Williams  District  Attorney  for  plaintiff. 
Mr.  Ferguson  for  defendant. 

OPINION  OF   JUDGE    D&UBffMOND. 

The  defendant  was  indicted  under  the  2lBt  and  22d  sec- 
tions of  the  Post  Office  Act  of  March  3, 1825,  4  Statutes  at 
Large  107-  9,  for  stealing  from  the  mail  a  packet  containing 
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a  land  warrant,  and  fifty  dollars  in  bank  notes.  It  appeared 
that  the  ofiense  was  committed  near  Dixon,  on  the  1st  of 
August,  1850.  The  packet  was  mailed  at  Freeport  on  the 
30th  of  July,  addressed  to  Dixon.  On  the  day  the  ofiense 
was  committed,  the  defendant  was  arrested  at  the  latter 
place,  and  a  few  days  afterwards,  a  preliminary  excunination 
took  place  there  before  an  officer.  The  defendant  was  present 
with  his  coimsel,  at  the  examination,  during  which  one  Hurl- 
but,  since  deceased,  who  had  enclosed  the  land  warrant  and 
bank  notes,  and  directed  and  posted  the  letter,  testified  as  a 
witness  for  the  United  States.  Hurlbut  was  subjected — to 
use  the  language  of  the  witnesses  introduced  here — to  a  long 
and  tedious  cross-examination  by  the  counsel  of  the  defend- 
ant. An  objection  was  taken  by  the  counsel  of  the  defend- 
ant at  the  trial  in  this  court  because  witnesses  were  permit- 
ted to  state  to  the  jury  what  Hurlbut  had  sworn  to  on  the 
preliminary  examination.  This  objection  having  been  over- 
ruled, and  the  defendant  convicted  by  the  jury,  his  counsel 
has  made  a  motion  for  a  new  trial,  and  it  having  been  argued 
before  me,  I  have  examined  the  objection  with  more  atten- 
tion than  I  was  able  to  bestow  upon  it  at  the  trial. 

No  question  has  been  made  of  the  power  of  the  court  to 
grant  a  new  trial  on  the  application  of  the  defendant.  In- 
deed, notwithstanding  the  doubts  which  have  been  thrown 
on  that  point  heretofore,  and  the  opinion  expressed  by  Judge 
Story  in  The  United  Stales  v.  GHbert,  2  Sumner  R.  19, 1  should 
have  no  hesitation  in  granting  a  new  trial  to  a  party  who,  I 
thought,  was  wrongfully  convicted,  more  especially  if  it  were 
caused,  in  any  degree,  by  the  erroneous  ruling  of  the  judge 
at  the  trial,  ,  See  The  United  States  v.  Harding  and  others, 
Wallace,jr.  R.i27. 

In  this  case  there  was  other  evidence,  independent  of  the 
testimony  of  Hurlbut  before  the  committing  officer,  which 
might  have  authorized  the  jury  in  finding  their  verdict ;  but 
ihere  can  be  no  doubt  that  his  testimony  may  have  had  much 
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influence  upon  the  jury,  and,  under  the  circumstances  of  this 
case,  I  should  grant  a  new  trial  if  I  thought  the  testimony 
should  have  been  excluded.  After  reflection,  however,  and 
all  the  examination  I  have  been  able  to  give  to  the  su^ject^ 
I  am  of  the  opinion  that  the  ruling  at  the  trial  was  correct 

The  objection  resolves  itself  into  the  two  following  proposi- 
tions :  First.  The  declarations  of  a  deceased  witness  made 
at  a  former  trial  between  the  same  parties,  upon  the  same 
subject  matter  can  never  be  given  in  evidence  m  criminal 
cases.  Secondly.  If  they  can  be,  it  is  only  when  the  persons 
who  are  called  on  to  give  the  declarations  of  a  deceased  wit- 
ness, can  repeat  the  precise  words  of  the  witness,  and  it  be- 
ing admitted  that  that  was  not  done  here,  the  testimony 
ought  to  have  been  rejected. 

It  is  well  known  that  there  has  long  been  a  diflTerence  of 
opinion  upon  both  these  points. 

It  is  not  controverted  that  the  testimony  of  a  deceased  wit- 
ness given  at  a  former  trial  between  the  same  parties,  in  the 
same  issue,  is  admissible  in  civil  cases.  There  seems  no 
diflTerence  of  opinion  as  to  that.  But  some  of  the  authorities 
&c.,  deny  the  application  of  the  rule  to  criminal  cases. 

A  case  which  is  generally  cited  as  deciding  that  it  does  not 
apply  to  criminal  proceedings^  is  that  of  Sir  John  Fenwick 
in  1696.  He  was  charged  with  being  concerned  in  treason- 
able projects,  but  the  witnesses  who  were  expected  to  prove 
his  guilt  having  left  the  countiy,  there  was  no  sufllcient  legal 
evidence  to  convict  him  of  treason  before  the  courts  of  law. 
The  government  resorted  to  a  bill  of  attainder  in  parliament. 
A  question  arose  whether  the  deposition  of  a  person  named 
Goodman,  who  was  absent,  taken  before  a  justice  of  the 
peace,  when  neither  the  defendant  nor  his  counsel  Was  pre- 
sent, should  be  read  as  evidence  ?  It  was  decided  in  the 
affirmative  on  the  ground  that  the  Commons  were  not  obliged 
to  adhere  to  the  rules  established  in  Westminster  Hall.  Dur- 
ing the  discussions  which  took  place  in  that  case,  it  was  said 
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that  such  evidence  could  not  be  admitted  in  criminal  cases 
in  a  court  of  law.  Of  course  it  is  clear  that  such  testimony 
could  not  be  admitted  in  a  court  of  law ;  for,  first,  the  wit- 
ness was  living ;  and,  secondly,  the  defendant  had  no  oppor- 
tunity of  cross-examining  him ;  and  however  the  authorities 
may  differ  as  to  the  first,  they  all  agree  as  to  the  second 
point,  that  being  an  indispensable  prerequisite  to  the  introduc- 
tion of  the  testimony.  Mr.  Parke  relies  upon  this  case  for 
his  assertion  that  there  is  a  distinction  between  civil  and 
criminal  cases  in  this  particular.  The  same  opinion  is  ex- 
pressed in  Finn  v.  Commonwealth^  5  Randolph  701,  though 
the  question  there  was,  whether  the  testimony  was  admissi- 
ble where  the  witness  was  absent.  In  Crary  v.  Spraguey  12 
Wend.  41,  Judge  Nelson,  who  delivered  the  opinion  of  the 
court,  while  he  admits  it  is  questioned  by  high  authority, 
and  cites  Hawkins  and  Parke,  states  his  own  opinion,  that 
the  testimony  is  admissible  in  criminal  cases.  In  the  People 
Y.  Neumiany  5  Hill  295,  while  deciding  that  nothing  but  the 
death  of  the  witness  would  authorize  the  admission  of  such 
testimony  under  the  law  of  New  York,  the  court  say,  if  the 
rule  were  otherwise  in  civil  cases,  they  thought  it  ought  not 
to  be  applied  to  criminal  proceedings.  And  they  distinctly 
waive  the  question  whether  it  would  be  allowed  at  all  in  crim- 
inal cases,  if  the  witness  were  dead. 

The  Commonioeallh  v.  Richards^  18  Pick.  R.  434,  was  a  case 
very  much  like  this.  A  witness  who  had  testified  against 
the  defendant  at  a  preliminary  examination  before  a  magis- 
trate, having  died,  witnesses  were  called  to  state  what  the 
deceased  witness  had  sworn  at  the  examination.  They  were 
permitted  to  testify,  and  the  case  went  to  the  Supreme  Court 
of  Massachusetts  on  this  and  another  point.  It  was  like  this 
a  case  of  an  offense  which  was  investigated  in  the  first  place 
before  an  officer,  and  the  party  was  afterwards  indicted  for 
the  same  offense.  The  case  was  reversed,  as  we  shall  pre- 
sently see,  on  another  ground,  but  the  court  examined  at 
19 
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some  length  the  authorities  for  the  purpose  of  ascertaining 
whether  there  is  any  distinction  in  this  particular  between 
civil  and  criminal  proceedings,  and  came  to  the  conclusion 
that  there^is  none. 

In  the  United  States  v.  Wood,  3  Washing,  C.  C.  R.  440, 
which,  like  this,  was  a  case  of  robbing  the  mail,  though  the 
testimony  was  rejected  because  the  precise  words  could  not 
be  given,  no  allusion  whatever  is  made  to  any  difference  be- 
tween civil  and  criminal  cases. 

The  King  v.  Jdife,  4  T.  R.  290,  in  which  Lord  Kenyon 
used  these  words  in  relation  to  the  rule  which  has  been  since 
BO  oflen  quoted,  was  a  criminal  information,  and  he  speaks 
of  no  distinction. 

Most  of  the  modem  elementary  writers,  Phillips,  Starkie, 
Hoscoe,  and  Greenleaf  advert  to  the  rule  as  one  of  general 
application  in  all  cases.  And  Russell,  particularly,  in  his 
valuable  little  treatise  of  the  law  of  Evidence,  which  he  has 
added  to  his  work  on  Crimes,  says  expressly,  the  rule  applies 
to  criminal  prosecutions,  2  Russ.  683. 

By  the  statutes  of  Philip  and  Mary,  magbtrates  were  di- 
rected and  required  to  take  the  depositions  of  witnesses  in 
certain  criminal  cases^  and  it  has  always  been  held,  under 
these  English  statutes,  that  if  the  defendant  were  present  at 
the  taking  of  the  deposition,  and  the  witness  were  dead,  it 
might  be  read  on  the  trial  as  evidence.  And  yet  there  was 
nothing  in  the  statutes  from  which  it  could  be  inferred  that 
depositions  were  to  be  received  as  evidence.  But  the  law 
having  sanctioned  them,  it  seems  they  became  admissible 
upon  general  principles,  provided  the  defendant  was  present, 
had  the  liberty  to  cross-examine,  and  the  witness  was  dead. 
See  note  to  the  case  of  Rex  v.  Smithy  2  Starkie  R.  208 ;  3  Eng. 
Com.  Law  R.  316  sec.  6.  These  statutes  require  the  magis- 
trate to  take  the  examination,  as  well  of  the  prisoner  as  .of 
the  witnesses,  in  writing ;  still,  if  this  was  not  done,  it  seems 
to  have  been  the  practice  to  admit  the  statements  of  the  de- 
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fendant  and  witnesses ;  though  if  the  examination  were  re- 
duced to  writing,  that  must  be  produced.  Rex  v.  Fearshire, 
1  Leach  240  ;  Rez  v.  Jacoby  1  Leach  347 ;  Rez  v.  Lasybe^  2 
Leach  625. 

By  the  acts  of  Congress,  the  officers  before  whom  the  per- 
sons charged  with  the  commission  of  offense,  are  taken,  have 
the  right  to  allow  bail.  This  implies  the  power  to  examine 
the  facts  of  the  case  to  ascertain  whether  the  party  shall  be 
discharged,  committed,  or  admitted  to  bail.  The  law  does 
not  require  that  the  examination  shall  be  reduced  to  writing. 
It  was  not  done  in  this  case.  As  a  matter  of  practice,  how- 
ever, it  is  frequently  done,  and  generally  it  is  desirable  that 
it  should  be. 

See  the  authorities  collected  in  2  Cowen  &c  Hill's  notes  to 
Phil.  Ev.  571,  or  note  437,  where  the  opinion  is  expressed 
that  the  statements  of  a  deceased  witness  are  admissable  in 
a  criminal  the  same  as  in  a  civil  proceeding. 

Without  going  into  a  further  examination  of  the  authori- 
ties in  this  branch  of  the  case,  it  might,  with  some  force,  be 
argued  that  the  weight  of  authority  sustained  the  view  of  the 
court  at  the  trial,  but,  however  this  may  be,  it  seems  plain 
that  amidst  so  great  a  conflict  of  authorities,  the  court  is  at 
liberty  to  decide  the  question  upon  principle.  Why  should 
not  the  rule  in  civil  and  criminal  proceedings  be  the  same  in 
this  respect  ?  The  great  object  of  all  judicial  investigation  is 
to  ascertain  facts,  and  to  do  justice  between  the  parties.  In 
criminal  cases,  to  shield  the  innocent,  and  punish  the  guilty. 
In  accomplishing  this,  however,  courts  must  act  in  conform- 
ity with  some  general  rules  founded  in  reason  and  experi- 
ence. But  after  all  our  efforts  we  only  make  an  approxima- 
tion to  this  object.  Many  an  innocent  man  has  been  and 
will  be  punished, — many  a  guilty  one  go  free.  If  it  be,  on 
the  whole,  a  sound  rule  to  admit  the  declarations  of  a  de- 
ceased witness,  made  on  a  former  trial,  in  a  case  involving 
property  or  reputation,  it  is  equally  so  in  cases  involving  life 
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and  liberty.  The  ground  upon  which  we  proceed  in  each 
case  is  the  presumption  of  the  truth  of  the  declarations,  they 
being  subjected  to  the  tests  which  the  law  recognizes, — ^the 
presence  of  the  accused,  and  the  right  of  cross-examination. 
The  admissibility  of  this  species  of  evidence  depends  upon 
the  necessity  of  the  case,  and  upon  a  well  established  excep- 
tion to  the  rule  which  excludes  hearsay,  if,  indeed,  we  may 
not  in  one  sense,  regard  it  as  original  testimony.  We  re- 
ceive it  because  it  comes  up  to  one  of  the  demands  of  the 
law ;  it  is  the  best  evidence  which  can  be  produced.  Though 
the  witness  has  been  once  confronted  with  the  defendant, 
and,  in  his  presence,  been  sworn  and  cross-examined,  it  may 
be  admitted,  it  is  more  satisfactory  to  have  him  again  pro- 
duced before  a  jury  at  a  second  trial,  but  being  dead,  it  is 
impossible,  and  we  resort  to  the  next  best  source  of  truth, — 
his  sworn  statements  already  made.  I  think  the  law  of  evi- 
dence, as  now  administered,  is  quite  stringent  enough  in  ex- 
cluding testimony,  and  I  confess  I  feel  a  strong  disposition  to 
admit  it  in  all  cases  where  it  can  be  done  without  violating 
any  principle,  or  controverting  any  settled  rule  of  law.  It 
seems  to  me  that  to  reject  this  kind  of  evidence,  either  in  a 
civil  or  criminal  case,  is  shutting  out,  without  sufficient  rea- 
son, one  of  the  lights  that  should  guide  us  in  our  judicial  in- 
vestigations. 

The  tendency  of  the  courts  in  modern  times  in  criminal 
cases  is  to  afibrd  the  jury  every  opportunity  that  is  consist- 
ent with  the  rules  of  law  to  determine  the  guilt  or  innocence 
of  the  accused,  and  I  think  they  are  peculiarly  entitled  to  this 
sort  of  testimony,  giving  to  it  such  weight  as  is  proper  under 
all  the  circumstances  of  the  case.  If  the  rule  operates  so 
as  to  expose  guilt,  it  may  protect  innocence.  There  are  an- 
omalies enough  in  the  law  of  evidence  now  without  increas- 
ing them  unnecessarily,  in  a  criminal  case  involving  life 
itself  we  admit,  as  testimony,  declarations  made  by  a  person 
not  under  oath,  and  where  the  accused  was  not  present. 
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A.nd  why  ?  From  the  supposed  necessity  of  the  case,  and 
because  declarations  made  by  a  person  under  the  danger  of 
impending  death,  are  regarded  as  if  made  upon  oath  in  a 
court  of  justice.  We  confine  this  rule  of  evidence  to  cases 
of  homicide.  But  in  the  instance  we  are  now  considering, 
we  have  the  sanction  of  the  oath  itself,  administered  by  com- 
petent authority, — and  the  cross-examination  of  the  wit- 
ness,— ^the  great  test  of  truth,  by  the  party ;  and  there  is  thus 
every  reasonable  safeguard  thrown  around  the  claims  of  the 
public  on  the  one  hand,  and  the  rights  of  the  accused  on  the 
other. 

Assuming,  then,  that  the  rule  in  civil  and  criminal  cases 
ought  to  be,  and  is  the  same  in  this  particular,  we  come 
next  to  the  other  part  of  the  subject,  and  one  not  less  contro- 
verted. I  might,  perhaps,  put  this  portion  of  the  case  upon 
the  ground  that  no  objection  was  taken  at  the  trial  that  the 
witness  did  not  repeat  the  identical  words  of  Hurlbut ;  but  I 
do  not  choose  to  rest  it  there,  having  formed  a  decided  opin- 
ion on  this  point.  I  am  disposed  to  treat  it  as  if  the  objec- 
tion on  that  ground  had  been  actually  made  at  the  time. 

The  question  is,  whether  a  witness,  when  he  is  called  upon 
to  give  the  testimony  of  a  deceased  witness  at  a  former  trial 
between  the  same  parties,  in  order  to  render  it  admissible, 
must  repeat  the  precise  words  used  by  the  witness?  or 
whether  it  is  sufficient  if  he  state  the  substance  of  what  was 
sworn? 

Those  who  contend  for  the  more  narrow  doctrine  that  the 
very  words  used  must  be  repeated,  refer  to  Lord  Kenyon's 
language  in  Rex  v.  Joliffe^  already  mentioned.  He  says,  in 
referring  to  the  instance  of  LordPalmerston,  in  which,  on  all 
hands,  it  was  agreed  that  this  kind  of  testimony  was  admis- 
sible, "  but  as  the  person  who  wished  to  give  Lord  Palmer- 
stones  evidence,  could  not  undertake  to  give  his  words,  but 
merely  to  swear  to  the  effect  of  them,  he  was  rejected." 
*\  He  ought,"  said  the  same  judge,  in  the  case  of  Ennis  v. 
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Denisihorne,  referred  to  in  1  Phil.  Ev.  219,  "  to  recollect  the 
very  words,  for  the  jury  alone  can  judge  of  the  effect  of 
words."  Some  judges  have  interpreted  the  language  of  Lord 
Kenyon,  to  mean  that  a  person  shall  not  state  the  effect,  that 
is,  give  his  own  inferences  as  to  what  the  deceased  swore, 
but  that  he  may  state  the  very  words  substantially,  that  is, 
he  must  use  the  words  of  the  witness,  and  not  his  own  ;  and 
placing  this  construction  on  the  rule,  have  agreed  with  him. 
"  Others,  on  the  contrary,  have  denied  his  position  altogether, 
and  have  insisted  that  the  persons  may  give  the  substance 
or  effect  of  what  the  witness  swore ;  other  judges,  again, 
maint€dn  that  the  meaning  of  Lord  K.  was,  that  the  whole 
of  the  very  words  of  the  witness  must  be  given.  In  restrict- 
ing the  rule  within  these  limits,  they  admit  that  it  is  a  virtual 
destruction  of  the  rule  itself. 

In  New  York  and  Massachusetts,  the  decisions  of  whose 
courts  we  hold  in  high  respect,  it  seems  to  be  considered  that 
the  precise  words  must  be  used,  and  not  the  substance.  This 
was  the  opinion  expressed  in  Wilbur  v.  Seldon,  6  Cowen  162, 
**  The  words  must  be  given,  and  not  what  is  supposed  to  be 
the  substance  of  the  testimony."  The  case  of  Commonwealih 
V.  Ridiards,  already  cited  from  18  Pickering,  is  a  fair  illus- 
tration of  the  effect  of  restricting  the  rule  as  contended  for. 
A  person,  since  dead,  testified  as  a  witness  before  the  mag- 
istrate at  the  preliminary  examination  of  the  defendant, 
charged  with  a  criminal  offense.  On  the  trial  before  the 
jury,  two  witnesses  were  sworn,  and  were  permitted  to  repeat 
what  the  deceased  witness  had  said  before  the  magistrate. 
These  witnesses  did  not  repeat  the  exact  words  used,  but 
only  the  substance  of  them  from  recollection,  aided  by 
notes  taken  at  the  time.  One  of  the  witnesses  said  he  was 
confident  he  stated  the  substantives  and  verbs  correctly,  but 
was  not  certain  as  to  the  prepositions  and  conjunctions.  The 
Supreme  Court  reversed  the  case  because  these  witnesses  were 
permitted  to  state,  under  these  circumstances,  what  the  de- 
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ceased  witness  had  testified.  The  court,  in  gking  its  opin- 
ion, admits  that  such  strictness  will  generally  exclude  that 
kind  of  evidence.  They  cite  Rex  v,  Jdiff^Cy  The  U.S.v,  Wbod^ 
and  Wilbur  v.  SeldoUf  authorities  already  mentioned.  The 
question  came  up  again  in  Massachusetts  in  Warren  v. 
Nicholsy  6  Metcalf  261.  In  this  case  the  witness  said  he 
could  not  give  the  words  or  precise  language  of  the  deceased 
witness,  but  he  could  give  the  substance  of  the  testimony. 
The  court  differed  in  opinion,  but  a  majority  of  the  court  ad- 
hered to  the  rule  down  in  Richards'  case.  I  understand, 
however,  the  majority  of  the  court  to  consider  that  the  effect 
only  of  what  the  deceased  witness  said  could  be  stated,  and 
it  was  to  be  excluded  on  that  ground.  ''  As  he  could  only 
give  the  substance  and  effect  of  the  testimony,  but  not  the 
language  in  which  it  was  given,"  it  should  be  rejected.  And 
yet,  in  another  part  of  the  opinion,  the  majority  of  the  court 
say,  "  The  witness  must  be  able  to  state  the  language  in  which 
the  testimony  was  given,  substantially  and  in  all  material  par-' 
ticuUirSy^^  that  is,  the  witness  must  use  the  language  of  the  de- 
ceased witness,  and  not  his  own  ;  and  it  is  to  be  inferred  if 
they  had  supposed  this  had  been  done,  they  would  have  held 
it  sufficient,  though  UbiiA  principle  is  not  easily  reconciled  with 
the  decision  in  18  Pickering,  to  enforce  and  strengthen  which 
seems  to  have  been  the  chief  object  of  the  opinion  pro- 
nounced by  the  majority  of  the  court  in  Warren  v.  Nichols. 
It  would  seem  to  be  important  in  considering  these  two  cases 
to  bear  in  mind  a  distinction  which  many  of  the  courts  make, 
and  which  the  court  in  Massachusetts  seems  not  to  have  had 
in  view,  between  the  effect  of  testimony,  and  the  substance  of 
it,  or  of  the  words  used. 

In  Indiana  the  same  course  has  been  followed.  In  Ephraim 
V.  Murd  cky  7  Blackf.  10,  the  court  admitted  there  were  con- 
flicting decisions,  but  thought  the  weight  of  authority  was  in 
favor  of  the  more  stringent  doctrine.  And  yet  that  court  re- 
sisted an  effort  of  counsel  to  make  the  same  principle  appli- 
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cable  to  declarations  in  extremis.  Where  a  person  was  in- 
dicted for  murder,  the  mtness  could  only  repeat  the  sub- 
stance of  what  was  said,  and  not  the  exact  words  of  the 
party,  in  extremis,  and  the  court  held  this  sufficient ;  Ward  v. 
The  State,8BlsLck{.  101. 

On  the  other  hand  in  Pennsylvania  the  courts  held  that  it 
is  sufficient  for  the  witness  to  state  the  substance  of  what 
was  sworn  on  the  former  trial ;  Cornell  v.  Green,  10  Serg.  & 
Rawle  14.  The  court,  while  not  very  clearly  distinguishing 
between  the  substance  and  effect  of  evidence,  enforces  its 
view  of  the  law  in  a  very  convincing  manner.  The  judge 
says  :  *'  I  cannot  see  why  the  same  necessity  which  opens 
the  way  for  secondary  evidence  of  the  very  words  of  a  de- 
ceased witness,  should  not  open  the  way  also  for  the  sub- 
stance of  his  testimony  when  his  very  words  cannot  be  recol- 
lected ;  or  discern  the  policy  of  a  rule  which  should  shut  out 
the  little  light  that  is  left,  when  it  is  all  that  is  left,  merely  be- 
cause it  may  not  be  sufficient  to  remove  everything  like  ob- 
scurity." And  this  was  followed  in  subsequent  cases,  Smith 
V.  Lane,  12  S.  &  R.  34 ;  Chess  v.  Chess,  17  S.  &  R.  409.  This 
construction  of  the  rule  seems  to  be  approved  by  the  courts 
of  Maryland  and  Virginia,  and  by  other  States.  GUderstein 
V.  Curmung,  10  Alabama  R.  260. 

The  question  arose  in  a  very  late  case  in  Ohio,  Wagers  v. 
Dickey,  17  Ohio  R.  439,  and  the  case  is  important  as  show- 
ing the  rule  adopted  by  the  Supreme  Court  of  that  State,  out 
of  conflicting  decisions  upon  the  subject  throughout  the 
State.  In  that  case  the  witness  was  permitted  to  state  in 
substance  what  had  been  the  testimony  of  the  deceased  wit- 
ness ;  and  the  court  says :  "  that  if  the  strict  rule  is  to  be 
adopted,  it  amounts  to  a  total  interdict  of  a  most  important 
branch  of  secondary  evidence,  a  branch  of  evidence  especially 
important  under  our  system  of  new  trials."  And  the  judge 
who  prono\inced  the  opinion  of  the  court  in  allusion  to  the 
strict  construction  of  the  rule  uses  this  strong  language : 
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"  The  evils  flowing  from  it  would,  in  my  judgment,  were 
the  law  ever  so  well  settled,  justify  a  court  in  changing  the 
law." 

In  Illinois  it  seems  to  be  held  sufficient  for  the  words  of 
the  witness  to  be  given  substantially,  and  not  the  result  of 
the  evidence  ;  Marshal  y,  Adams ^  11  Illinois  R.  37. 

All  of  our  most  approved  writers  on  the  law  of  evidence, 
Phillips,  Starkie,  and  Greenlecd*,  appear  to  prefer  the  most 
liberal  construction  of  the  rule.  But  it  is  needless  to  multi- 
ply authorities  on  the  one  or  the  other  side  of  this  vexed 
question.  Most  of  the  authorities  (except  the  recent  ones) 
can  be  found  in  2  Cowen  &  H.  notes  to  Phil.  Ev.  578,  note 
442. 

It  might  be  matter  of  curiosity  to  examine  how  far  the  au- 
thorities could  be  reconciled  by  observing  the  distinction  be- 
tween the  effect  and  the  substance  of  the  words  used  by  the 
deceased  witness, — a  familiar  illustration  of  which  occurs  in 
proving  the  words  laid  in  a  declaration  in  an  action  of  slan- 
der. There  it  would  not  be  sufficient  to  prove  words  to  the 
effect  of  those  used,  nor  even  equivalent  words,  and  yet  it  is 
enough  to  prove  the  words  substantially  as  laid  in  the  decla- 
ration. 

It  is  a  singular  practical  commentary  upon  the  rule  that,  in 
those  cases  where  the  courts  maintain  the  strict  doctrine, 
scarce  an  instance  can  be  found  where  the  evidence  has 
come  up  to  the  demands  of  the  court,  while  it  not  unfre- 
quently  has  happened  where  the  courts  have  been  more  libe- 
ral in  their  construction  of  the  rule,  they  have  shown  a  strong 
disposition  to  restrain  it  within  reasonable  bounds ;  Watson 
v.  GUdayy  11  S.  &  R.  337  ;  Wolfy.  Wythe,  11  S.  &  R.  149. 

In  our  country  new  trials  are  so  common  that  it  often  hap- 
pens the  testimony  of  a  deceased  witness  is  offered  to  be 
proved  on  a  second  trial.  It  is,  therefore,  a  question  of  con- 
siderable practical  importance.  I  have  no  hesitation  in  say- 
ing that  I  regard  the  more  liberal  view  of  the    rule   as 
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being  most  in  accordance  with  sound  reason,  and  with  the 
principles  of  evidence.  All  the  analogies  of  the  law  are 
against  the  strict  rule.  Take  the  very  common  case  of  proof 
of  verbal  admissions  of  a  party  to  the  record.  Do  we  reject 
the  testimony  of  the  witness  who  proves  these  admissions 
because  he  cannot  repeat  the  precise  words  of  the  party  ?  It 
is  matter  of  every  day's  practice  to  admit  the  evidence  if  he 
swears  to  the  substance  of  what  the  party  said.  Another 
common  case  is  that  of  lost  writings.  If  evidence  is  in  writ- 
ing, it  must,  ordinarily,  be  produced,  if  in  existence,  and  in 
the  power  of  the  party.  If  a  written  instrument  is  lost  or 
destroyed,  we  resort  to  the  next  best  evidence.  Suppose  that 
it  is  the  memory  of  a  witness  who  has  seen  and  read  the  in- 
strument. If  he  were  introduced  to  a  court,  and  should  tes- 
tify that  he  could  state  the  substance  of  the  words  used  in  the 
instrument — ^that  he  was  confident  of  the  substantives  and 
verbs,  but  not  so  certain  of  the  prepositions  and  conjunc- 
tions (like  the  case  in  18th  Pickering)  would  his  testimony 
be  excluded  because  he  could  not  repeat  the  exact  words  of 
the  instrument?  More  especially,  if,  as  he  read  it,  he  had 
taken  notes  of  the  contents,  to  assist  his  memory  ?  I  appre- 
hend no  court  in  this  country  would  reject  such  testimony. 
In  perjury  we  only  require  proof  of  the  substance  of  the  words 
upon  which  the  perjury  is  assigned.  We  have  already  ad- 
verted to  the  case  of  slander,  and  to  declarations,  in  extremisy 
in  cases  of  homicide.  Take  one  of  the  few  instances  to 
which  the  mcy  ority  of  the  court  in  Warren  v.  Nichols  think  the 
evidence  must  be  confined, — a  verbal  notice  of  any  fact  given 
to  a  party.  It  is  often  necessary  for  us  to  prove  such  a  no- 
tice. And  would  the  fact  that  notice  was  given  be  rejected 
as  evidence  because  the  writer,  who  was  present,  and  who 
testifies  to  it,  cannot  repeat  every  preposition  and  conjunc- 
tion made  use  of  by  the  party  in  giving  the  notice  ?  Most 
certainly  even  that  court  would  say  it  is  enough  to  prove  it 
substantially. 
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Besides,  to  admit  the  rule,  and  restrict  it,  as  is  sometimes 
done,  makes  it  operate  most  unfairly.  If  the  examination 
of  a  deceased  witness  has  been  short,  and  his  words  few,  very 
possibly  a  person  might  recollect  the  precise  words,  but  in  a 
long  and  tedious  examination,  it  would  be  morally  impossi- 
ble for  any  one  to  recollect  all  that  the  witness  said  ;  more 
particularly  as  the  authorities  agree  that  the  witness  must  be 
able  to  state  all  that  was  said  on  the  particular  subject  by 
the  deceased  witness,  as  well  on  the  direct  as  cross-exami- 
nation. Now  we  know  that  the  examination  of  a  witness 
generally  consists  of  interrogatory  and  answer,  and  if  th^ 
precise  words  are  to  be  given,  then,  to  be  consistent,  the 
question  must  be  given  aa  well  as  the  reply.  Take  the  case 
we  are  now  considering  as  an  illustration,  and  we  will  see 
the  impracticability  of  this.  In  this  case  the  witness,  Hurl- 
but,  was  cross  examined  at  great  length  as  to  the  identity  of 
the  bank  notes,  which  he  alleged  were  the  same  as  those 
found  on  the  defendant.  Every  variety  of  question  which 
the  ingenuity  of  counsel  could  devise,  was  employed.  Now, 
the  witness  introduced  here,  could  testify  to  the  substance  of 
all  that  Hurlbut  said  in  this  examination,  but  to  repeat  the 
whole  of  what  he  said  was  clearly  impossible ;  and  ever  will 
be  in  such  cases  unless  it  is  all  reduced  to  writing  at  the  mo- 
ment. I  cannot  persuade  myself  that  it  is  reasonable  to  re- 
ject the  substance  of  what  he  said  merely  because  we  cannot 
have  the  very  words.  I  understood  the  witness  to  say  that  he 
repeated  substantially  all  that  the  deceased  witness  said,  as 
well  on  the  direct  as  on  the  cross-examination  upon  what 
was  the  subject  of  inquiry  in  this  case,  and  therefore  I  think 
it  was  admissible. 

It  seems  as  though  the  only  safe  course  to  pursue  is  to 
give  this  construction  to  the  rule ;  or  reject  it  altogether  as 
some  judges  appear  half  inclined  to  do.  To  acknowledge 
the  soundness  of  the  rule  one  moment,  and  the  next  trammel 
it  so  as  effectually  to  destroy  it,  seems  like  trifling.    It  is 
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said  that  it  is  a  dangerous  kind  of  evidence  which,  if  resorted 
to,  may  be  the  means  of  doing  injury.  But  the  same  may  be 
said  of  every  species  of  secondary  evidence,  and  even  of  pri- 
mary evidence  itself.  It  is  the  lot  of  humanity.  The  main  point 
is,  Doen  the  rule  stand  upon  well  established  principles  of 
evidence  ?  Will  it,  on  the  whole,  tend  to  promote  the  great 
ends  of  justice  ?  The  reason  of  the  thing,  and  the  authori- 
ties in  the  law  have  answered  these  questions  in  the  affirm- 
ative. 

Believing  that  the  rule  rests  upon  clear  principles,  I  think 
it  should  receive  such  an  interpretation  as  shall  make  it  of 
some  practical  utility,  and  not  a  dead  letter. 


George  Edwards,  Jr.,  v.  Benjamin  Bond. 

When  a  person  is  summoned  as  a  juror,  and,  at  the  same  term,  is  subpos- 
naed  by  the  United  States  as  a  witness,  and  attends  in  obedience  to  each  pro- 
cess, and,  according  to  the  practice  of  the  court,  makes  affidavit  of  such  at- 
tendance, he  is  entitled  to  compensation  for  each  service. 

And  upon  the  facts  being  shown  by  petition,  and  admitted  by  the  marshal, 
a  rule  absolute  was  entered  directing  the  marshal  to  pay  the  amount. 

Mr.  Edwards  for  plaintiff. 

TStr.  A.  Williams  District  Attorney  for  defendant. 

OPINION   OF   judge   DRUMMOND. 

In  this  case  the  plaintiff  has  presented  a  petition  setting 
forth  that  at  a  former  term  of  this  court  he  was  summoned  as 
a  juror,  and  at  the  same  term  was  subpoBnaed  as  a  witness  on 
behalf  of  the  United  States  in  a  certain  cause  pending  in  this 
court.  The  petition  alleges  that  he  attended  both  as  a  juror 
and  witness,  and  that  according  to  the  practice  of  the  court 
he  filed  an  affidavit  of  such  attendance  with  the  clerk,  show- 
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ing  the  number  of  days  he  was  present  in  court,  and  the  dis- 
tance in  miles  of  his  place  of  abode  from  Springfield,  where 
the  court  was  held.  The  petition  also  states  that  he  claimed 
of  the  marshal  his  compensation  for  each  service,  but  that 
the  marshal  has  paid  him  for  one  service  only,  and  absolutely 
refuses  to  pay  him  for  the  other.  He  asks  for  a  rule  on  the 
marshal  requiring  him  to  pay  the  amount  he  claims. 

The  marshal  has  filed  an  answer  in  which  he  admits  the 
facts  stated  in  the  affidavit  to  be  true.  He  also  admits  that 
he  has  sufficient  funds  of  the  United  States  in  his  hands  to 
pay  the  plaintiflf,  but  gives  as  a  reason  for  refusing  payment 
that  such  claims  has  not  been  allowed  by  the  accounting 
officers  of  the  Treasury  Department  at  Washington. 

There  is  no  controversy  between  the  parties  as  to  the 
amount  claimed.  It  is  conceded  that  the  sole  question  is, 
whether  having  rendered  the  ser^dce  as  juror  and  as  witness 
at  the  same  time,  he  is  entitled  to  compensation  in  both 
capacities. 

The  sixth  section  of  the  act  of  Feb.  28, 1799, 1  Statutes  at 
Large,  626,  provides  for  the  compensation  of  jurors  and  wit- 
nesses in  the  courts  of  the  United  States,  and  after  prescrib- 
ing the  per  diem  and  mileage  of  each  grand  and  petit  juror, 
declares  that  the  same  allowance  shall  be  made  witnesses  as 
to  jurors.  The  counsel  of  the  government  admits  that  he 
has  not  been  able  to  find  any  decision  of  a  court  which  would 
defeat  the  claim  of  the  plaintiff* ;  and  no  act  of  Congress  ex- 
ists which  provides  for  the  contingency. 

I  am  called  on  to  decide  whether  the  claim  of  the  plaintiff* 
is  in  conformity  with  law. 

The  ordinary  mode  of  bringing  an  individual  into  court  to 
serve  as  a  juror  is  by  summoning  him  on  the  venire.  That 
being  done,  he  is  subject  to  the  court,  and  if  disobedience  fol- 
low, he  can  be  punished  for  it.  In  this  instance  the  plaintiff* 
was  sunmioned  on  the  venire.      In  obedience  to  it  he  served 
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as  a  juror.     He  was  called  into  court  to  discharge  a  particu- 
lar duty. 

The  usual  method  of  requiring  the  attendance  of  a  wit- 
ness is  by  the  service  of  a  subpcena.  If  the  witness  disobey 
it,  he  is  in  contempt,  and  subject  to  an  attachment.  Now,  it 
is  apparent,  if  the  venire  and  subpoena  concur  in  identity  of 
person,  of  court  and  of  time,  there  is  not  the  less  a  distinc- 
tion as  the  duty  to  be  fulfilled.  Indeed,  the  only  identity  of  time 
was,  that  each  duty  began  on  the  first  day  of  the  term.  Here 
the  plaintiflf  was  directed  to  be  present  as  a  juror  and  as  a 
witness  on  the  same  day,  but  neither  process  specified  how 
long  he  might  be  needed  in  the  one  or  other  capacity.  That 
depended  upon  future  contingencies.  When  he  had  finish- 
ed his  duty  as  juror,  he  had  not  necessarily  performed  his 
duty  as  a  witness,  and  so  of  the  converse  of  this.  And  yet, 
if  he  had  performed  one  duty,  why  might  he  not  leave  the 
court  and  return  home,  leaving  the  other  unperformed  ?  Sim- 
ply because  the  process  of  the  court  operated  on  him,  and 
called  on  him  to  discharge  the  other  duty.  If  a  person  at- 
tends court  as  this  party  did  he  assumes  a  two-fold  charac- 
ter, and  for  each  is  entitled  to  his  compensation.  Suppose 
after  a  person  is  summoned  as  a  juror,  it  is  ascertained  that 
he  is  an  important  witness  for  the  government,  shall  the  Dis- 
trict Attorney  decline  to  have  him  subpoenaed  because  he 
has  been  summoned  at  the  same  term  as  a  juror  ?  Cer- 
t€Linly  not.  If  he  did  not  attend,  it  would  be  no  sufiicient 
reason  for  continuing  the  cause,  that  it  was  supposed  he 
would  be  present  as  a  juror.  The  process  to  him  as  juror 
does  not  demand  his  attendance  as  a  witness,  and  there  is, 
in  general,  no  method  by  which  a  person,  if  absent,  can  be 
compelled  to  attend  as  a  witness,  but  by  the  service  of  a  sub- 
poena. Besides,  it  is  no  part  of  the  duty  of  the  District  At- 
torney to  know  who  is  on  the  panel,  and,  in  fact,  he  is  usually 
ignorant  of  it  till  the  meeting  of  the  court.  On  the  other 
hand,  if  he  does  attend,  and  his  duty  as  juror  is  finished,  is 
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the  officer  of  the  government  to  watch  the  moment  that  it 
happens,  and  then  eerve  a  subpoena  on  him  to  compel  his 
attendance  as  a  witness  ?  If  his  service  in  one  capacity  is 
performed,  it  will  not  be  pretended  but  that  he  may  be  com- 
pelled  to  remain  under  the  process  of  the  court,  and  if  he  do 
remain,  then  clearly  is  he  entitled  to  compensation  for  so  do* 
ing.  It  is  plain  that  the  only  safe  course  is  to  have  the  ap- 
propriate process  for  witnesses  duly  served.  Again,  if  a 
juror  summoned  by  the  government  has  already  been  paid 
by  another  party  for  attendance  as  a  witness  at  the  same 
term,  why  may  not  the  United  States  refuse  to  pay  him  ?  It 
would  still  be  double  pay.  It  is  said  one  party  does  not  pay 
double.  True,  it  is  another  party,  but  the  case  put  shows 
that  the  fact  of  double  pay  does  not  determine  the  right.  It 
must,  then,  rest  upon  the  circumstance  of  the  party  being  the 
same.  But  it  may  be  reasonably  asked,  for  which  service 
shall  he  be  paid,  as  a  juror  or  witness  ?  It  is  true  that  the 
per  diem  and  mileage  of  each  is  the  same, — it  is  generally 
BO,  but  not  necessarily, — ^and  if  it  were  by  law  different,  which 
should  he  have  ? 

The  argument  which  is  drawn  from  the  liability  to  abuse 
which  exists  in  these  cases  is  no  sufficient  reason  for  giving 
a  construction  to  the  statute  which  its  languEige  will  not  jus- 
tify. If  a  flagrant  case  of  abuse  were  made  to  appear,  the 
court  might  interfere,  or,  if  this  were  a  questionable  power, 
it  is  always  within  the  province  of  the  legislature  to  inter- 
fere and  correct  it. 

I  think,  therefore,  upon  principle,  the  plaintiff  is  entitled  to 
compensation  in  each  case. 

The  point  seems  not  less  clear  upon  authority.  And  the 
example  of  the  government  is  not  wanting  to  sanction  the 
view  taken  by  the  court. 

When  the  courts  of  the  United  States  were  first  created, 
the  Circuit  and  District  Courts  were  held  by  different  judges, 
and  at  different  times,  though  by  the  act  of  1789,  the  judge 
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of  the  District  Court  was  one  of  the  judges  of  the  Circuit 
Court.  Of  late  years,  however,  as  the  District  judge  per- 
forms a  large  part  of  the  duties  of  the  Circuit  Court,  the 
Circuit  and  District  Court  in  most  of  the  States  are  now  re- 
quired to  be  held  at  the  same  time  and  place.  And  yet  prior 
to  1842,  though  both  courts  were  held  at  the  same  time,  it  is 
understood  it  was  the  practice  for  the  officers  of  the  court  to 
claim,  and  for  the  government  to  allow  compensation  in 
each  court.  But  the  act  of  May  18,  1842,  5  Statutes  at 
Large  484,  expressly  provided  that  in  such  case  no  greater 
per  diem  or  other  allowance  should  be  made  to  certain  offi- 
cers named,  than  for  attendance  on  one  court.  This  being  the 
practice  acquiesced  in  by  the  government,  to  prevent  which 
an  act  of  Congress  was  necessary,  it  is  not  unfair  to  pre- 
sume that  prior  to  the  passage  of  that  act,  the  compensation 
charged  and  allowed  in  each  court  was  a  legal  one. 

So  here,  I  hold,  for  a  much  stronger  reason,  that  the  charge 
of  the  plaintiff  is  a  proper  one.  Even  the  act  of  1842  re- 
quires that  both  courts  must  be  held  at  the  same  time^  to  ex- 
clude the  officers  from  compensation,  and  it  is  probable,  if 
both  courts  should  meet  on  the  same  day,  and  after  sitting 
from  day  to  day,  one  of  the  courts  should  adjourn  over  for  one 
or  more  days, — the  other  court  sitting  on, — the  officers  in  at- 
tendance on  this  last  court  would  have  a  right  to  their  com- 
pensation, and  thus  it  might  happen  that  they  would  receive 
pay  for  two  courts  at  the  same  term.  However  this  may  be, 
it  is  enough  to  say  that  the  law  of  1799  gives  the  compensa- 
tion as  well  to  the  witness  as  the  juror,  and  the  law  of  1842 
has  made  no  change  in  this  respect.  That  both  characters 
united  in  the  plaintiff,  in  this  instance,  was  his  fortune. 

Recently  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  where  a  case  had  been 
postponed  for  several  days,  some  of  the  jurors  residing  at  a 
distance  held  that  they  were  entitled  to  compensation  for  at- 
tendemce,  though,  in  fact,  they  were  absent  from  court.   Par- 
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ker  V.  KemptoHy  Wallace,  jr.,  R,  344.    And  see  Hathaway  v. 
Boad,  2  Wood.  &  Minot,  63. 

The  laws  of  the  States  provide,  in  general  terms,  not  un- 
like the  act  of  Congress  of  1799,  for  the  compensation  of  wit- 
nesses and  jm*ors.  A  similar  law  exists  in  Illinois,  and  when 
the  same  person  is  a  juror  or  witness  at  the  same  time,  his 
right  to  compensation  in  each  character,  so  far  as  I  have  un- 
derstood, has  never  been  questioned.  Indeed,  when  a  per- 
son attends,  at  the  same  time,  in  the  same  case,  but  subpcB- 
naed  by  both  parties,  it  has  been  usual  to  have  the  costs 
taxed  for  both  services, — that  is,  as  the  witness  of  the  plain- 
tiff and  of  the  defendant.  On  this  last  point,  however,  the 
practice  is  not  uniform  in  the  States.  Place  v.  Penn^  1  Mur- 
phy N.  C.  R-  188 ;  Renfor  v.  Kelly,  10  Alabama  R.  338.  In 
Whipple  V.  Cumberland  Cotton  Co,,  3  Story's  R.  84,  the  court 
allowed  the  costs  of  a  witness  who  had  travelled  a  distance 
of  more  than  a  hundred  miles  from  the  place  where  the 
court  was  held,  to  be  taxed  in  the  cause,  though  he  had  come 
from  another  State.  And  this  was  followed  in  a  very  recent 
case,  HaJthaway  v.  Road,  2  Wood.  &  Minot  84. 

In  the  case  of  Willink  v.  Reekie,  19  Wend.  82,  the  court 
decided  that  witnesses  subpoenaed  by  the  same  party  in  three 
cases  at  the  same  term,  were  entitled  to  their  fees  in  such  case 
for  going  and  returning,  and  for  attendance.  This  is  a  much 
stronger  case  than  that,  for,  if  witnesses  subposnaed  by  the 
same  party  could  receive  pay  in  each  cause,  much  more 
would  a  person  summoned  as  a  witness  and  a  juror  by  the 
same  parly,  be  warranted  in  receiving  pay  in  each  char- 
acter. 

These  authorities,  not  to  multiply  others,  conclusively 
show  that  the  courts  have  uniformly  given  a  liberal  con- 
struction to  the  law,  and  I  think,  they  justify  the  plaintiff's 
claim. 

Let  the  rule,  therefore,  be  made  absolute. 
20 
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After  presenting  to  tke  jary  certain  violations  of  the  laws 
of  CongresBy  which  ordinarily  come  under  the  consideration 
of  the  Grand  Jury,  Judge  McLean  remarked :  A  sense  of 
duty  requires  me  to  call  your  special  and  serious  attention 
to  an  act  of  Congress  of  the  20th  of  April,  1818,  which  is 
entitled  "  An  act  for  the  punishment  of  certain  crimes." 

The  1st  section  of  that  act  provides, "  That  if  any  citizen 
of  the  United  States  shall,  within  the  territory  and  jurisdic- 
tion thereof,  accept  and  exercise  a  commission  to  serve  a  for- 
eign prince,  state,  colony,  district,  or  people,  in  war,  by  land 
or  by  sea,  against  any  prince,  state,  colony,  district,  or  peo- 
ple, with  whom  the  United  States  are  at  peace,  the  person 
so  offending  shall  be  deemed  guilty  of  a  high  misdemeanor, 
and  on  conviction  shall  be  fined  not  more  than  two  thousand 
dollars,  and  imprisoned  not  exceeding  three  years." 

The  2d  section  declares,  "  That  if  any  person  shall,  witiiin 
the  territory  or  jurisdiction  of  the  United  States,  enlist  or 
enter  himself,  or  hire,  or  retain  another  person  to  enlist  or 


OCTOBER  TERM,  1851.  307 

Oharge  to  tlie  Grand  Jury. 

enter  himself,  or  go  beyond  the  limits  or  jurisdiction  of  the 
United  States,  with  intent  to  be  enlisted  or  entered  in  the 
service  of  any  foreign  prince,  state,  colony,  district,  or  peo- 
ple, as  a  soldier,  &c.,  shall  be  deemed  guilty  of  a  high  mis- 
demeanor, and  shall  be  fined  not  exceeding  one  thousand 
dollars,  and  imprisoned  not  exceeding  three  years." 

Sec.  6.  '*  That  if  any  person  shall,  within  the  territory  or 
jurisdiction  of  the  United  States,  begin  or  set  on  foot  or  pro- 
vide or  prepare  the  means  for,  any  military  expedition  or 
enterprise,  to  be  carried  on  from  thence  against  the  territory 
or  dominion  of  any  foreign  prince  or  state,  or  of  any  colony, 
district,  or  people,  with  whom  the  United  States  are  at  peace, 
every  person  so  offending  shall  be  deemed  guilty  of  a  high 
misdemeanor,  and  shall  be  fined  not  exceeding  three  thou- 
sand dollars,  and  imprisoned  not  more  than  three  years." 

To  this  section  your  attention  is  specially  solicited.  You 
will  observe  that  the  enumerated  acts  which  constitute  the 
offense  are  all  in  the  disjunctive.  To  '*  begin"  the  military 
expedition  spoken  of,  is  an  offense  within  the  statute.  To 
begin  it,  is,  to  do  the  first  act,  which  may  lead  to  the  enter- 
prise. The  offense  is  consummated  by  any  overt  act  which 
shall  be  a  commencement  of  the  expedition,  though  it  should 
not  be  prosecuted.  Or  if  an  individual  shall  *^  set  the  expe- 
dition on  foot,"  which  is  scarcely  distinguishable  from  begin- 
ning it.  To  set  it  on  foot  may  imply  some  progress  beyond 
that  of  beginning  it  Any  combination  of  individuals  to  carry 
on  the  expedition  is  *^  setting  it  on  foot,"  and  the  contribu- 
tion of  money  or  anything  else  which  shall  induce  such  com- 
bination, may  be  a  beginning  of  the  enterprise.  ^'To  provide 
the  means  for  such  an  enterprise,"  is  within  the  statute.  To 
constitute  this  offense,  the  individual  need  not  engage  per- 
sonally in  the  expedition.  If  he  furnish  the  munitions  of 
war,  provisions,  transportation,  clothing,  or  any  other  neces- 
saries, to  men  engaged  in  the  expedition,  he  is  guilty,  for  he 
provides  the  means  to  carry  on  the  expedition.  It  must  be 
against  a  nation  or  people  with  whom  we  are  at  peace. 


308  OHIO. 

Charge  to  the  Grand  Jury. 

In  passing  the  above  law,  Congress  has  performed  a  high 
national  duty.  A  nation,  by  the  laws  of  nations,  is  consid- 
ered a  moral  being,  and  the  principle  which  imposes  moral 
restraints  on  the  conduct  of  an  individual,  applies  with 
greater  force  to  the  actions  of  a  nation.  "  Justice,"  says 
Vattel,  **  is  the  basis  of  society,  the  sure  bond  of  all  com- 
merce. Human  society,  far  from  being  an  intercourse  of  as- 
sistance and  good  offices,  would  be  no  longer  anything  but  a 
vast  scene  of  robbery,  if  there  were  no  respect  to  this  virtue, 
which  secures  to  every  one  his  own."  '^  It  is  still  more 
necessary  between  nations  than  between  individuals,  be- 
cause ii\]ustice  produces  more  dreadful  consequences  in  the 
quarrels  of  these  powerful  bodies  politic,  and  it  is  still  more 
difficult  to  obtain  redress." 

These  remarks  are  made,  and  the  law  cited,  in  reference 
to  the  late  military  expedition  Eigainst  the  island  of  Cuba. 
That  expedition  was  organized  in  this  country,  and  was  com- 
posed, principally,  of  our  own  citizens.  Its  object  was  to 
subvert  the  government  of  Cuba — a  part  of  the  Spanish  do- 
minions. With  the  government  of  Spain  we  have  a  treaty 
of  peace  and  amity.  A  foreigner  was  at  the  head  of  the  ex- 
pedition. He  seems  to  have  been  a  credulous  and  weak 
man.  He  was  impetuous,  but  was  wanting  in  sagacity  and 
judgment.  His  melancholy  fate  may  excite  our  sympathy, 
but  his  memory  is  loaded  with  the  execrations  of  thousands. 
He  was  instrumental  in  corrupting  the  minds,  and  withdraw- 
ing from  their  allegiance,  many  of  our  youth,  who  have  paid 
the  penalty  of  their  temerity  and  recklessness.  Their  con- 
duct admits  of  no  other  mitigation  than  that  they  were  mis- 
led by  falsehoods.  They  were  induced  to  believe  that  a  con- 
siderable portion  of  the  people  of  Cuba  were  in  arms,  with 
the  determination  to  overthrow  their  government.  Those 
who  were  instrumental  in  creating  this  delusion  have  an  aw- 
ful account  to  render  to  their  country  and  their  God. 
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The  invading  force,  instead  of  meeting  friends,  met  deter- 
mined enemies  with  arms  in  their  hands.  At  every  step  the 
invaders  were  opposed,  and  it  is  not  known  that  a  single 
Cuban  joined  the  enemy.  As  might  have  been  anticipated, 
the  career  of  the  invaders  was  short  and  extremely  disastrous. 
Their  sufferings  were  almost  without  a  parallel;  and,  with 
two  or  three  exceptions,  those  of  them  who  were  not  taken 
prisoners  and  executed,  were  sentenced  to  an  ignominious 
imprisonment  in  Spain. 

This  second  expedition  terminated  more  disastrously  than 
the  first  one.  That  was  fitted  out  by  the  same  leader,  and 
the  force  was  also  raised  and  organized  in  our  country,  in 
defiance  of  its  laws.  The  leaders  and  men  were  alike  guilty 
in  each,  but  as  in  the  first  expedition  but  few  were  killed,  it 
created  less  sensation  in  the  country  than  the  late  one.  These 
unlawful  enterprises  cast  a  shade  upon  our  national  charac- 
ter, in  the  opinion  of  the  civilized  world.  They  unjustly, 
more  or  less,  connect  our  government  with  the  outrage,  and 
they  ascribe  it  to  a  lust  for  power  and  national  aggrandize- 
ment. The  chief  executive,  by  proclamation,  from  time  to 
time,  warned  the  country  of  the  unlawfulness  of  the  enter- 
prise, and  of  the  punishment  to  which  those  engaged  in  it 
would  be  exposed.  The  executive  and  ministerial  officers  of 
the  government  were  exhorted  to  be  on  the  alert,  to  check 
and  defeat  the  nefarious  design.  And  a  part  of  the  navy 
was  charged  with  the  same  service.  But  these  efibrts  were 
ineffectual ;  in  their  madness  and  folly  those  who  were  em- 
bodied, trampled  upon  the  laws  of  their  country,  and  rushed 
upon  their  own  destruction.  To  suppose  that  they  could, 
under  such  circumstances,  have  been  impelled  by  any  justi- 
fiable motive  in  their  own  views,  is  to  suppose  them  to  have 
been  laboring  under  a  most  extraordinary  mental  aberra- 
tion. 

The  duty  of  giving  efiect  to  law  devolves  upon  the  judi- 
ciary, and  you,  gentlemen,  for  the  time  being,  constitute  an 
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important  part  of  that  branch  of  the  government.  And  now 
that  the  excitement  growing  out  of  the  late  expedition  has 
Babaided,  and  its  fatal  results  are  fully  known,  it  becomes  us, 
from  the  position  we  occupy,  to  take  a  calm,  a  considerate, 
and  legal  view  of  the  circumstances  which  led  to  it,  and  of 
the  acts  of  our  own  citizens.  In  this  respect,  your  inqu^ies 
will  be  limited  to  the  district  of  Ohio. 

Our  own  history  may  show  in  what  light  our  government 
has  considered  those  opposed  to  us,  who  placed  themselves 
beyond  the  limits  of  civilized  warfare.  Gen.  Jackson,  while 
engaged  in  the  sulitjugation  of  savages  in  the  South,  captured 
two  white  persons  who  were  banded  with  them,  and  in  a  great 
measure  controlled  their  depredations.  Arbuthuot  and  Am- 
brister  were  British  subjects,  who  having  been  taken  in  arms, 
fighting  on  the  side  of  the  Indians  against  our  armies,  and 
within  our  territory,  were  summarily  tried  and  summarily 
executed,  and  the  Commanding  General  was  sustained  by 
his  government.  Great  Britain  was  too  well  acquainted  with 
the  laws  of  nations,  and  with  the  justice  of  the  punishment, 
to  make  it  a  subject  of  serious  remonstrance. 

Compare  the  acts  of  these  unfortunate  men  with  the  in- 
vaders of  Cuba.  Arbuthnot  and  Ambrister  united  them- 
selves with  the  weaker  party,  and  took  part  in  the  war.  They 
were  associated  with  savages,  but  savages  who,  to  some  ex- 
tent, were  allowed  to  possess 'the  attributes  of  a  nation. 
Treaties  were  made  with  them,  and  they  had  always  exer- 
cised the  right  of  carrying  on  war  against  the  whites.  These 
men  identified  themselves  with  this  people  in  the  war, 
and  in  doing  so,  did  not,  it  is  believed,  violate  any  express 
law  of  their  own  country.  They  incurred  the  hazards  of 
such  a  war,  were  taken,  and  justly  condemned. 

Our  citizens,  in  the  invasion  of  Cuba,  put  at  equal  defi- 
ance the  laws  of  their  own  country,  and  the  laws  of  nations. 
They  were  covered  by  no  flag ;  protected  by  no  public  opin- 
ion, governed  by  no  general  law.    They  placed  themselves 
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beyond  the  pale  of  civilization,  and  in  doing  bo,  became  pi- 
rates and  outlaws.  They  invaded  a  nation  who  were 
protected  firom  outrage  and  iiyuBtice  by  the  solemn 
guaranty  of  a  treaty — a  treaty  in  which  our  national  honor 
was  deeply  concerned.  No  nation  could  be  bonud  by  a 
more  solemn  or  higher  obligation  than  our  government  is 
bound  to  maintain  the  most  firiendly  relations  with  Spain. 

And  the  expedition  was  directed  against  an  unoffending 
people.  A  people  who  were  content  with  their  government, 
and  not  desirous  of  a  change.  Neither  in  the  landing  of  the 
invading  army,  nor  in  its  progress  through  the  country,  was 
there  found  a  traitor  to  the  Cuban  government.  This  is  a 
most  extraordinary  fact.  It  could  scarcely  be  realized  by 
the  invasion  of  any  other  country  under  similar  circumstan- 
ces. The  liberating  army  found  no  one  willing  to  be  libe- 
rated. They  were  everywhere  received  as  enemies.  It  is 
not  known  that  any  cruelties  were  perpetrated  by  the  inva* 
ders  on  individuals.  It  is  believed  there  were  none.  But 
their  way  was  mariced  with  blood — blood  shed  in  skirmishes 
and  in  more  general  engagements.  There  never  was  an 
invasion  among  civilized  nations,  more  atrocious  and  less 
excusable. 

Let  us  suppose  a  similar  invasion  of  our  own  country. 
And  here  it  may  be  premised  that  if  complaints  against  our 
government  and  a  determination  to  overthrow  it,  in  a  certain 
quarter,  afford  any  excuse  for  the  combination  of  a  foreign 
force  against  us,  a  strong  case  could  be  made  out.  But  sup- 
pose an  armed  force,  acloiowledging  allegiance  to  no  govern- 
ment or  people,  should  invade  any  part  of  our  country  with 
an  avowed  intention  of  overturning  the  government,  how 
speedily  would  it  meet  destruction.  Such  an  indignity  and 
outrage  would  cause  the  blood  to  thrill  through  the  veins  of 
every  American. 

Gentlemen,  our  government  must  be  just  to  ourselves,  and 
just  to  other  nations.    A  government  is  responsible  for  the 
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acts  of  its  citizenB.  Not,  is  true,  in  the  first  instance,  where 
they  commit  depredations  upon  a  friendly  nation.  But  if 
such  citizens  are  not  punished  or  given  up  to  the  iigured 
government  for  punishment,  the  nation  to  whom  they  owe 
allegiance  becomes  a  party  to  the  wrong.  This  is  an  ac- 
knowledged principle  in  the  law  of  nations.  But  the  duty 
we  owe  to  ourselves  is  of  the  highest  obligation.  No  free 
government  can  be  sustained,  which  does  not  enforce  its 
laws. 

A  deep  and  abiding  respect  for  the  laws,  has  heretofore 
been  the  glory  of  our  country.  In  that  consists  our  strength. 
Those  who  are  unacquainted  with  the  principles  of  our  gov- 
ernment, seem  naturally  to  conclude  it  is  wanting  in  energy 
and  power.  But  they  do  not  comprehend  the  secret  of  its 
strength.  The  miyesty  of  the  law  pervades  every  part  of  the 
nation,  and  operates  unseen ;  but  its  efiects  are  visible.  It 
has,  heretofore,  required  no  military  display  of  men  at  arms 
to  carry  it  into  efi*ect.  But  I  am  concerned  to  say  that  our 
late  history,  in  this  respect,  will  not  compare  with  the  past. 
There  is,  I  fear,  a  growing  indifference  to  the  laws.  When 
Aaron  Burr  was  suspected  of  being  engaged  in  an  enterprise 
against  the  adjacent  provinces  of  Spain,  connectedi  as  was 
apprehended,  with  a  dissolution  of  the  Union,  the  country 
was  greatly  excited,  and  he  was  pursued,  arrested,  and  in* 
dieted  for  treason. 

Does  the  same  deep  feeling  for  the  Union  and  its  laws  now 
pervade  our  country  ? 

If  it  shall  appear  from  the  evidence  that  shall  be  given, 
that  any  of  our  citizens  have  violated  the  above  law,  it  will 
be  your  duty  to  indict  them.  Laws  that  remain  upon  our 
statute  book  should  be  operative,  or  they  should  be  repealed. 
The  national  standard  is  lowered,  and  licentiousness  is  in* 
creased,  by  a  failure  to  enforce  the  penalties  of  the  law. 

Our  institutions  can  be  sustained  only  on  a  moral  basis. 
This  is  wanting  in  France,  and  they  cannot  maintain  a  free 
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government.  They  may  have  the  f<Nrm,  but  the  substance 
will  be  wanting.  At  this  moment  the  Republic  of  France, 
as  it  is  called,  is  restrained  and  governed  by  physical  power. 
And  if  our  government,  in  our  external  and  internal  affairs, 
shall  be  so  managed  as  to  destroy  its  moral  basis,  we  may 
as  well  attempt  to  build  a  structure  in  the  air,  as  to  sustain 
it.  I  fear  this  great  fact  may  not  be  properly  appreciated. 
On  it  depends,  not  only  the  prosperity  of  our  free  institu- 
tions, but  their  existence. 


William  Harmek  et  al.  v,  A.  E.  Gwtnne. 

The  rale,  though  general,  is  not  univeraal,  that  more  than  one  trial  at  law 
is  required,  to  authorize  a  bill  of  peace. 

Much  depends  upon  the  circumstances  of  tho  case. 

If  a  trial  has  been  full  and  satisfactory,  and  from  lapse  of  time  an  acquies- 
cence may  be  presumed,  and,  if  in  addition  to  this,  a  case  in  the  Circuit  Court 
has  been  rericired  and  affirmed  by  the  Supreme  Court  of  the  United  States, 
strong  ground  exists  for  a  biU  of  peace. 

XTnder  the  9th  sec.  of  the  Practice  in  Chancery  Act  of  the  State,  of  18S4,  a 
title  may  be  quieted,  when  it  has  been  established. 

In  such  a  case  the  court  cannot  direct,  in  a  second  trial  before  a  court  of  law, 
that  the  same  eyidence  shall  be  received  as  was  used  in  the  first  trial.  In  di- 
recting an  issue  to  a  court  of  law,  this  may  be  done. 

Or,  in  granting  a  new  trial,  such  an  order  may  be  made  as  a  condition. 

The  rules  of  evidence,  except  the  answer  of  the  defendant,  are  the  same  in 
chancery  as  at  law. 

Mr.  Chase  for  plaintiffs. 
Mr.  TFa/ArfT  for  defendant. 

OPINION   OF   THE  COUKT. 

This  is  a  bill  to  quiet  title.  In  December,  1820,  the  plain- 
tiffs recovered,  by  an  action  of  ejectment,  in  this  court,  cer- 
tain lots  in  the  city  of  Cincinnati,  on  which  a  judgment  was 
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rendered,  which  judgment  was  affirmed,  on  a  writ  of  error, 
by  the  Supreme  Court,  at  January  Term,  1833. 

The  bill  states  that  the  lots  claimed  were  conveyed  to  the 
ancestor  of  the  complainants,  by  John  C.  Symmes,  on  the 
6th  of  May,  1791,  and  that  the  deed  was  regularly  recorded. 
That  Gen.  Harmer,  shortly  after  the  deed  was  executed,  took 
possession  of  the  lots,  and  remained  in  possession  until  his 
death,  in  1814.  That  when  G^n.  Wilkinson  commanded  the 
garrison  at  Fort  Washington,  he  had  the  parade  ground 
enlarged  so  as  to  include  the  lots,  by  which  means  their 
boundaries  became  obliterated  and  lost. 

Judge  Symmes  did  not  obtain  the  patent  for  his  Miami 
purchase  until  1704.  The  deed  to  Gen.  Harmer  being  prior 
to  that  time,  it  was  supposed  that  the  legal  title  remained  in 
Symmes,  and  it  was  levied  on  and  sold  under  an  execution, 
as  his  property,  to  Ethan  Stone. 

In  1811,  Gen.  Harmer  filed  a  bill  in  the  Supreme  Court  of 
Ohio,  and  obtained  a  decree  that  the  said  Stone  should  re- 
lease to  his  heirs  all  his  pretended  tiUe.  This  was  in  1820, 
Gen.  Harmer  having  died  in  1814.  The  heirs  of  Gen.  Har- 
mer, on  his  death,  came  into  the  possession  of  the  premises. 
The  release  executed  by  Stone,  under  the  decree  of  the  court, 
described  the  lots  as  lying  south  of  Front  street,  they  being 
situated  north  of  it. 

At  the  death  of  Gen.  Harmer,  his  heirs  were  minors.  After 
they  became  of  age,  in  1828,  they  brought  an  action  of 
ejectment  in  this  court  for  the  lots,  and  recovered  possession 
of  them,  which  they  have  ever  since  maintained. 

The  bill  alleges  that  the  defendant,  who  claims  by  descent 
from  his  father,  who  was  one  of  the  defendants  named  in  the 
ejectment  writ,  has  lately  commenced  an  action  of  ejectment 
in  the  Superior  Court  of  Cincinnati,  which  was  removed  by 
the  defendants  to  this  court. 

The  bill  further  alleges,  that  the  boundaries  of  said  lots, 
and  many  other  facts  proved  in  the  action  of  ejectment,  can- 
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not  now  be  proved,  by  reason  of  the  death  of  the  witnesses  ; 
and  they  pray  that  they  may  be  quieted  in  their  title  by  en- 
joining the  defendant ;  and  that  if  the  court  shall  be  of  the 
opinion  that  the  defendant  is  entitled  to  another  trial  at  law, 
that,  he  may  be  required  to  receive  the  depositions  and  evi* 
dence  used  in  the  former  case. 

The  defendant  demurred,  generally,  to  the  bill. 

The  remedy  claimed  in  this  case  may  be  resorted  to,  to 
suppress  oppressive  litigation,  and  prevent  irreparable  mis- 
chief. And  an  injunction  may  be  granted  to  quiet  the  pos- 
session of  an  owner  of  land  against  ejectment  suits,  where 
the  right  of  the  complainant  has  been  satisfactorily  estab- 
lished by  law.  And  in  some  cases  it  has  been  held  immate- 
rial what  number  of  trials  has  been  had.  (2  Story's  Equity, 
sec.  859.)  This  jurisdiction  was  formerly  much  questioned. 
Lord  Cowper  refused  an  ii\junction  where  five  verdicts  had 
been  rendered  for  the  plaintiff.  But  the  House  of  Lords 
overruled  this  decision,  and  established  the  jurisdiction.  26, 
Com.  Law  Rep.  859. 

The  power  to  grant  injunctions  is  confided  to  the  discre- 
tion of  the  Court  of  Chancery,  to  be  exercised  in  all  cases, 
where  that  court  shall  deem  it  necessary,  for  the  furtherance 
of  justice.  Trustees  of  Huntington  v.  Nicoll,  3  Tenn.  Rep.  580. 
In  that  case  there  was  one  trial  for  trespass,  and,  under  the 
circumstances,  it  was  held  that  the  court  ought  to  quiet  the 
title. 

It  has  not  been  usual  to  exhibit  a  bill  in  chancery  for 
quieting  a  title  between  two  individual  claimants  until  after 
several  verdicts  at  law.  But  it  seems  not  to  have  been  held 
that  any  precise  number  of  verdicts  at  law  before  a  bill  of 
peace  can  be  sustained.  The  better  rule  would  seem  to  be, 
that  the  title  at  law  has  been  fully  and  fairly  established  by 
one  or  more  trials.    (2  Term  Rep.  601.) 

In  Leighton  v.  Sir  Edward  LeighUm^  1  PeerWms.  672, 
there  were  two  verdicts  for  the  defendant,  and  afterwards  two 
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for  the  plaintiff,  and  the  court  perpetaally  enjoined  farther 
litigation^  quieting  the  plaintiff  in  his  possession.  By  a  note 
in  that  case  it  is  said,  that  in  a  caose  mach  litigated,  the  de- 
fendant shall  not  be  conclnded  by  one  verdict.  That  case 
was  affirmed,  on  an  appeal  to  the  House  of  Lords.  (2 
Brown's  Par.  Cases  21.) 

Afler  the  right  to  real  estate  has  been  satisfactorily  estab- 
lished at  law,  equity  will  quiet  the  title  against  further  dis- 
turbance. It  b  immaterial  what  number  of  trials  have  been 
had,  whether  two  or  more,  so  that  the  right  be  satisfactorily 
established.  Marsh  v.  Rees,  10  Ohio  347.  In  WHber  v. 
SmeaioUf  1  Bro.  ch.  R.  573,  the  demurrer  was  allowed,  as  the 
right  had  not  been  established  at  law.  In  that  case  the  Lord 
Chancellor  said,  if  after  trial,  the  party  should  begin  again, 
and  commit  new  trespasses,  it  is  possible  a  case  might  be 
made  to  induce  this  court  to  interfere  by  way  of  injunction, 
but  merely  where  one  party  claims,  and, another  denies  the 
right,  it  is  impossible  to  entertain  the  bill. 

On  the  part  of  the  defendants,  it  was  contended  that  the 
general  rule  on  this  subject  required  two  or  more  trials  at 
law,  before  chancery  would  restrain  the  defendant  from 
prosecuting  an  action  at  law,  to  recover  the  possession  of  the 
premises ;  and  the  following  authorities  were  read  in  sup- 
port of  the  position  assumed :  French's  Precedents  in  Chan. 
262;  1  Brown's  Par.  Cases  266;  2  do.  217;  2  Atk.  48; 
3  John.  Rep.  586,  590 ;  1  Wms.  672. 

In  the  case  before  us  the  facts  have  been  tried  once  only 
by  a  jury ;  but  exceptions  were  taken  as  to  the  admission  of 
the  facts  in  evidence  before  the  jury,  and  the  principles  of  law 
which  belong  to  the  case  have  been  twice  considered  and  de- 
cided ;  first,  in  the  Circuit  Court,  and  then  in  the  Supreme 
Court.    This,  in  such  a  case,  is  entitled  to  consideration. 

Long  continued  possession  is  also  a  matter  not  to  be  dis- 
regarded in  the  case.  From  lapse  of  time,  a  presumed  ac- 
quiescence in  the  first  decision  may  be  drawn.    And  in   ad- 
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dition  to  the  above  consideration,  all  the  points  which  could 
be  raised,  were  made  and  deliberately  considered  in  the  Cir- 
cuit Court,  and  also  in  the  Supreme  Court,  we  are  inclined 
to  think  might  afford  ground  on  which  to  quiet  the  title.  But 
there  is  another  ground  on  which  this  proceeding  may  be 
sustained,  and  which  has  not  been  advocated  in  the  argu- 
ment. 

The  9th  sec.  of  the  Practice  in  Chancery  Act  of  1824,  of 
this  State,  it  is  provided, ''  That  any  person  haying  both  the 
legal  title  to,  and  possession  of  land,  may  institute  a  writ 
against  any  other  person  setting  up  a  claim  thereto ;  and  if 
the  complainant  shall  establish  his  title  to  such  land,  the 
defendant  shall  be  decreed  to  release  his  claim  thereto,  and 
to  pay  the  complainant  his  costs;  unless  the  defendant  shall, 
by  his  answer,  disclaim  all  title  to  such  lands,  and  offer  to 
give  such  release  to  the  complainant,  in  which  case  the  com- 
plainant shall  pay  to  the  defendant  his  costs,  except  for  spe- 
cial reasons  appearing,  the  court  shall  otherwise  decree." 

In  the  case  of  Clark  et  al.  v.  Smith,  13  Peters  20,  under  an 
act  of  Kentucky  of  ,1796,  which  contained  the  same  provi- 
sions as  are  in  the  Ohio  act,  the  Supreme  Court  held  it  afford- 
ed ground  of  relief.  They  say, "  the  State  legislatures  have 
no  authority  to  prescribe  the  forms  and  modes  of  proceeding 
in  courts  of  the  United  States  ;  but  having  created  a  right, 
and  at  the  same  time,  prescribed  a  remedy  to  enforce  it,  if 
the  remedy  prescribed  is  substantially  consistent  with  the 
ordinary  modes  of  proceeding  on  the  chancery  side  of  the 
federal  courts,  no  reason  exists  why  it  should  not  be  pursued 
in  the  same  form  as  in  the  State  courts.'' 

Under  the  above  statute  it  b  not  perceived  why  relief  may 
not  be  given  to  the  complainants,  if  they  shall  show  them- 
selves entitled  to  it.  It  is  a  new  right  so  far  as  the  form  of 
the  action  is  concerned,  which  can  be  enforced  only  by  a 
court  of  chancery.  And  in  such  a  case  the  Supreme  Court 
have  held  relief  may  be  given. 
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In  regard  to  the  alternative  prayer  of  the  bill,  to  require 
the  court  of  law,  if  the  injunction  shall  not  be  granted,  to 
receive  the  evidence  in  behalf  of  the  complainants  that  was 
used  on  the  trial  of  the  former  ejectment,  I  am  inclined  to 
doubt  the  power  of  the  court. 

Where  chancery  directs  an  issue  at  law,  such  an  order  may 
be  made.  But  can  the  Chancellor  in  this  manner  control  the 
judgment  of  a  court  of  law.  In  directing  or  granting  a  new 
trial,  this  may  be  done  as  a  condition  of  granting  the  motion. 
But  the  rule  of  law,  in  regard  to  the  admission  of  evidence, 
is  the  same  at  law  as  in  chancery.  It  is  true,  the  answer  of 
the  defendant,  responsive  to  the  bill,  is  evidence  which  must 
be  contradicted,  but  in  every  other  respect  the  rule  in  both 
courts  is  the  same. 

The  demurrer  is  overruled,  and  leave  is  given  to  the  de- 
fendant to  answer  the  bill.  ' 
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Where  from  the  facts  of  the  case  a  conveyance  of  land  appears  to  be  onlj 
colorable,  with  the  view  to  give  jurisdiction  to  the  courts  of  the  United  States, 
the  writ  will  be  dismissedj  on  motion  or  on  a  plea. 

If  the  suit  is  to  be  prosecuted  under  the  direction  of  the  grantor,  and  at  his 
expense,  and  where  he  has  the  option  within  a  stipulated  time  to  take  back 
the  land,  on  returning  the  bond ;  and  where  a  similar  right  is  given  to  the 
grantee,  it  is  sufficient  to  show  that  the  object  of  the  conveyance  was,  to  give 
jurisdiction  to  the  Circuit  Court  of  the  United  States,  and  for  the  benefit  of  the 
grantor. 

Mr.  Backus  for  the  plaintiff. 

Messrs.  Swan  ^  Andrews  for  defendants. 

OPINION   OF   THE   COURT. 

A  motion  is  made  to  dismiss  this  cause  for  want  of  juris- 
diction, on  the  ground  that  the  land  claimed,  was  conveyed 
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to  the  lessor  of  the  plaintiff  by  Sulliyanty  to  give  jorisdictioQ 
to  this  court  to  prosecute  a  suit  for  the  benefit  of  the 
grantor. 

Mr.  Backus  stated,  as  counsel,  which  was  admitted  by  the 
other  party,  that  there  were  many  cases  involving  the  title 
to  land  to  a  large  amount,  pending  in  Champaign  county. 
That  from  the  trial  of  one  of  them  he,  as  counsel,  became 
convinced,  from  the  local  interest  felt,  and  consequent  influ- 
ence on  the  juries,  a  fair  trial  could  not  be  had  in  that  coun- 
ty ;  and  that  he  advised  the  conveyance  made  by  Mr.  Star- 
ling to  the  lessor  of  the  plaintiff,  for  the  consideration  of 
twenty  thousand  dollars,  in  order  that  suits  might  be  pros- 
ecuted to  settle  the  title  at  the  expense  of  the  grantor.  And 
it  was  agreed  that  if,  at  the  end  of  five  years,  the  grantee 
should  prefer,  he  had  the  privilege  to  re-convey  the  land ; 
that  if  sales  could  be  made,  the  proceeds  should  be  paid 
over  to  the  grantor,  in  payment  for  the  lands.  And  that 
SuUivant  executed  deeds  of  general  warranty  for  the  lands 
sold. 

The  following  correspondence  took  place  in  making  the 
arrangement.  In  a  letter  dated  5th  of  August,  1848,  after 
complaining  of  the  influence  brought  to  bear  on  the  jury,  on 
one  of  the  trials,  for  a  part  of  the  land,  which  caused  a  ver- 
dict against  Sullivant,  Mr.  Backus  states,  *<  SuUivant  and  my- 
self now  propose  to  sell  the  tracts  to  you.  Our  title  you  are 
acquainted  with,  and  as  to  the  value  of  the  land  you  are  as 
able  to  judge  as  we.  It  has  been  estimated  at  various 
amounts  from  ten  to  sixty  thousand  dollars.  We  will  sell  it 
to  you  for  twenty  thousand  dollars,  payable  in  five  years, 
with  interest,  upon  the  condition,  that  is,  if  at  the  expiration 
of  five  years,  you  should  make  default  in  the  payment  of  the 
purchase  money,  the  land  shall  be  re-conveyed,  and  your 
note  given  up.  In  other  words,  the  condition  shall  not  ope- 
rate as  a  mortgage  in  favor  of  either  party ;  and  if  at  the 
end  of  the  time,  you  should  not  choose,  or  it  should  be  incon- 
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venient  to  make  the  payment,  and  take  the  land,  we  cannot 
compel  you  to  do  so.  But  npon  re-conveyance  we  shall  be 
compelled  to  release  you  from  the  payment  of  the  purchase 
money.  We,  on  the  other  side,  should  you  be  allowed  to 
force  us  to  look  to  a  sale  of  the  land  for  the  purchase  mo- 
ney, or  to  yourself  upon  your  note,  being  as  you  are  a  citi- 
zen of  New  York,  you  would  be  more  favorably  situated,  so 
far  as  regards  litigation,  than  we,  because  you  can  bring 
your  suits  in  the  United  States  courts,  and  be  beyond  the 
local  prejudice  and  feelings  of  the  people  of  the  county  where 
the  land  lies." 

Another  letter  was  dated  22d  Aug.  1848,  in  which  Mr. 
Starling  says :  ''  I  am  pleased  with  your  proposition  to  sell 
me  the  Lee  lands  in  Champaign,  and  I  accept  your  proposi« 
tion  without  hesitation,  and  enclose  you  my  note  for  the  pur- 
chase money.  The  legal  title  is  in  William ;  let  him  exe- 
cute  the  proper  conveyances,  and  deliver  them  to  you.  Do 
you  place  them  on  record,  and  prosecute  the  suits  for  the  re- 
covery diligently  in  the  manner  you  shall  deem  conducive  to 
my  interest." 

On  the  3d  September,  1851,  Mr.  Starling  writes:  '<I 
promptly  accepted  your  offer  to  purchase  the  Lee  lands  upon 
the  terms  you  proposed.  I  intended  to  have  enclosed  you  a 
note  for  the  purchase  money,  but  believe  I  neglected  to  do  it, 
and  I  now  enclose  it,  dated  August  22d,  which  is  about  the 
time  I  wrote  to  you." 

Under  the  above  circumstances  the  conveyance  was  exe- 
cuted, and  suits,  for  the  recovery  of  the  lands,  were  com- 
menced. 

A  conveyance  of  land  may  be  made  with  the  express  view 
of  giving  jurisdiction  to  the  courts  of  the  United  States,  and 
if  it  be  an  absolute,  bona  fide  conveyance,  it  is  good.  Thb 
is  the  right  of  every  citizen.  A  person  may  change  his  citi- 
zenship for  this  purpose;  and  the  motive  with  which  the 
conveyance  was  executed,  or  the  change  of  citizenship  was 
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made,  though  avowed,  if  both  were  done  in  good  faith,  it  con- 
stitutes no  objection  to  the  exercise  of  jurisdiction. 

In  a  conveyance  of  land  for  this  purpose,  the  only  ques- 
tion is,  is  it  an  absolute  conveyance  without  conditions,  that 
it  shall  enure  to  the  benefit  of  the  grantor.  If  it  be  colora- 
ble only,  it  is  a  fraud  on  the  law,  and  jurisdiction  in  the  fede- 
ral court  is  not  sustainable. 

The  deed  is  absolute  on  its  face.  The  condition,  whether 
expressed  in  the  deed  or  out  of  it,  if  inoperative  as  to  a  trans- 
fer of  jurisdiction,  would  not  destroy  the  validity  of  the  deed, 
only  for  the  purpose  of  giving  jurisdiction  to  this  court. 

The  contract  stipulates  that  the  agreement  should  not  ope- 
rate as  a  mortgage,  but  suppose  a  mortgage  on  the  land  had 
been  given  to  secure  the  payment  of  the  consideration.  The 
conveyance  would  have  been  absolute,  and  the  jurisdiction 
undoubted.  But  this  is  not  the  character  of  the  conveyance. 
The  grantor  had  the  option  to  rescind  the  contract  at  the 
end  of  five  years.  He  was  not  bound  to  do  so,  but  it  was  a 
right  secured  to  him.  This  shows  the  nature  of  the  transac- 
tion, and  the  purpose  for  which  it  was  entered  into.  In  ad- 
dition to  this  the  suits  were  to  be  prosecuted  at  the  expense 
of  the  grantor,  which  authorizes  the  inference  that  the  suits 
were  to  be  brought  for  his  benefit.  Starling  was  not  obliged 
to  take  the  land,  but  had  the  right  to  relinquish  it,  on  wiiich 
the  grantor  was  bound  to  deliver  up  his  obligation.  Tius 
shows  the  conveyance  was  ijot  intended  to  be  absolute. 

There  is  no  immorality  in  this.  It  was  simply  a  device 
and  a  contrivance  to  change  the  jurisdiction,  with  a  view  of 
obtaining  a  trial  free  from  local  prejudices.  This,  indeed,  is 
a  laudable  motive,  and  there  can  be  no  objection  to  it,  except 
that  the  law,  and  the  policy  of  the  law,  are  against  it.  The 
case  of  McDonald  v.  SmdHyy  1  Peters  628  was  difierent  from 
this,  in  several  important  particulars.  The  title  was  abso- 
lute upon  its  face,  and  an  adequate  consideration  was  ex- 
pressed in  the  deed.  There  was  no  condition  for  a  re-convey- 
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ance,  no  promise  to  aid  in  the  prosecution  of  the  suit,  nor 
that  the  granted  would  pay  the  expense.  Upon  the  whole, 
we  are  satisfied,  from  the  facts  of  this  case,  that  the  convey- 
ance was  colorable  only,  and  with  the  view  to  g^ve  jurisdic- 
tion to  this  court ;  the  suit  is,  therefore,  dismissed. 


Doe  ex.  dem.  Dunlap  et  al.  v.  Ptle  et  al. 
Same  v.  Dakin  et  al. 

In  1812  a  citizen  of  Kentucky  made  hia  will,  in  wbich  lie  said,  "  I  give  and 
bequeath  ereiy  part  of  my  estate,  of  erery  kind  whataoerer,  to  be  equally  diri- 
ded  (by  sale  or  otherwiae,  as  may  be  deemed  best),  between  my  loWag  wife 
and  my  cbildren,  not  heretofore  named,  and  their  heirs  forever,  having  partic- 
ular regard  to  the  education  of  my  children,  not  as  yet  educated."  His  wife, 
two  of  his  sons,  and  son-in-law  were  named  in  the  will  as  executors.  The 
wife  only  took  out  letters  testamentary. 

The  above  will  did  not  authorise  the  executors  to  divide  or  seU  the  real  pro- 
perty of  the  estate  in  Ohio. 

Especially  it  did  not  authorise  the  husband  of  the  widow,  to  whom  she  was 
afterwards  married,  to  sell  and  convey  these  lands  as  agent. 

The  sale  and  also  the  deeds  executed  by  him  are  void. 

The  devisees  being  non-residents,  the  statute  of  limitations  does  not  ran 
against  them,  except  against  John  Boyce,  who  was  within  the  State  when  the 
land  was  sold. 

A  right  which  subsequently  fell  to  hiitf,  on  the  death  of  a  brother  and  sister, 
is  not  barred. 

Messrs.  Robertson^  Probasco  ^  Mickle  for  plaintiffs. 
Messrs.  Harlan  Sf  Corwin  for  defendants. 

OPIMIOM   OP   THE   COLTIT. 

This  case  was  submitted  to  the  court  at  the  last  term,  but 
not  receiving  the  argument  on  both  sides,  I  did  not  examine 
the  papers  until  the  present  term. 
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Major  William  Boyce,  the  ancestor  of  the  plaintiffs,  and 
under  whose  will  they  claim  the  land  in  controversy,  died  in 
Fayette  county,  Kentucky,  early  in  1812.  He  was,  at  his 
death,  seized  of  three  surveys  of  land  in  the  State  of  Ohio, 
which  he  devised  as  follows  :  After  naming  his  elder  children 
who  had  received  from  him  their  just  proportion  of  his  estate, 
he  declares, "  As  my  estate  lies  in  various  parts  of  the  world, 
and  of  various  descriptions  of  property,  so  that  I  cannnot 
make  equal  distributions  in  my  will  among  the  rest  of  my 
children,  who  have  as  yet  not  received  their  patrimony,  by 
pointing  out  to  each  their  kinds  of  property,  in  order  to  do 
equal  justice  to  them  and  my  loving  wife,  I  give  and  be- 
queath every  part  of  my  estate,  of  every  kind  whatsoever,  to 
be  equally  divided  (by  sale  or  otherwise,  as  may  seem  best), 
between  my  loving  wife  and  my  children,  not  heretofore 
named,  and  their  heirs  forever,  having  particular  regard  to 
the  education  of  my  children,  not  as  yet  educated." 

'*  I  constitute,  ordain,  and  appoint,  my  loving  wife  Eliza- 
beth, my  executrix,  my  sons,  John  and  William,  and  Thomas 
Wrenn,  my  son-in-law,  the  whole  and  sole  executors  of  this 
my  last  will  and  testament." 

The  will  was  proved  in  February,  1812,1and  on  the  11th  of 
August  ensuing,  Elizabeth  Boyce,  the  executrix,  took  the 
oath,  and  gave  security  for  the  faithful  performance  of  her 
duties,  in  the  sum  of  sixteen  thousand  dollars.  No  other  one 
of  the  executors  named  was  qualified  to  act  as  such. 

About  seven  months  after  the  death  of  the  testator,  his 
widow  was  married  to  Gerard  McKinney,  who  took  upon 
himself  the  settlement  of  the  estate  of  Boyce,  and  sold  the 
lands  now  in  controversy,  under  which  sales  the  defendants 
claim. 

The  principle  questions  which  arise  in  the  case,  are  : 

1.  Did  the  will  confer  a  power  on  the  executors  to  sell  the 
land  in  controversy. 

2.  If  it  did,  has  the  power  been  properly  executed  ? 
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3.  What  effect  has  the  statute  of  limitations  upon  the 
rights  claimed  by  the  plaintiffs  ? 

It  is  intimated  in  the  argument  that  the  plaintiffs  must 
claim  as  heirs,  and  not  as  devisees.  And  so  claiming,  that 
their  legal  interests  are  in  common  with  the  other  children  of 
the  testator.  That  the  plaintiffs,  not  being  vested  with  the 
legal  estate  of  the  lands  claimed  by  them,  have  an  exclusive 
right  only  to  the  proceeds  after  they  shall  be  sold.  This 
could  not  have  been  the  intention  of  the  testator.  He  be- 
queathed every  part  of  hb  estate,  of  every  kind,  to  be  equally 
divided,  by  sale  or  otherwise,  as  may  seem  best,  &c.  The 
lands  were  given  to  the  devisees,  to  be  divided  in  equal  parts 
among  them ;  but  if  it  should  be  deemed  best  to  sell  them, 
the  proceeds  to  be  divided  equally.  The  title  to  these  lands 
was  vested  in  the  devisees. 

Did  the  testator  require  these  lands  to  be  sold  ?  He  re- 
quired them  to  be  equally  divided  or  sold,  ^'  as  may  seem 
best."  Now,  who  was  to  determine  this  matter  ?  The  ex- 
ecutors  ?  That  is  the  argument  of  the  defendants.  It  must 
be  observed  that  the  lands  are  not  given  in  trust  to  the  exec- 
utors to  be  sold.  This  is  the  usual  course,  when  a  testator 
authorizes  a  sale  of  his  real  estate  for  distribution  among  his 
devisees,  or  to  pay  debts.  There  is  no  power  given  to  the 
executors  in  the  will  to  sell  these  lands,  unless  it  can  be  in- 
ferred from  the  clause  which  authorizes  a  division  of  them, 
by  sale  or  otherwise,  **  as  may  seem  best."  Could  the  execu- 
tors have  made  legal  partition  of  these  lands  among  the  in- 
fant heirs  ?  A  partition  which  would  have  bound  them  when 
they  were  of  age.  Such  a  duty  is  not  ordinarily  performed 
by  executors.  It  in  fact  is  never  done,  and  cannot  be  done 
by  them,  unless  the  power  to  do  so  be  expressly  given  in  the 
will.  There  is  no  such  express  power  given  in  this  will.  Can 
it  be  inferred  from  the  above  clause  ? 

The  defendants  argue  from  the  necessity  of  selling  the 
land  to  educate  and  support  the  devisees,  all  of  whom,  ex- 
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cept  two,  were  under  ten  years  of  age,  the  power  to  sell  by 
the  exeeutors,  must  be  inferred,  as  within  the  intention  of 
the  testator.  This  argument  rests  on  an  assumption  not 
sustained  by  the  facts.  The  testator  bequeathed  the  whole 
of  his  property  to  the  devisees.  Not  only  these  lands,  but 
his  entire  estate,  which  he  says  *'  lies  in  various  parts  of  the 
world,  and  consists  of  various  descriptions  of  property." 
That  he  had  a  large  personal  property  may  fairly  be  pre- 
sumed, from  the  amount  of  security  required  to  be  given  by 
the  executrix. 

If  the  executors  could  not  make  a  legal  partition  of  the 
lands,  could  they  sell  them  ?  "  as  may  seem  best,"  they  may 
be  divided  or  sold.  Now,  is  there  any  distinction  in  regard 
to  the  power  of  the  executors,  in  the  one  alternative  or  the 
other.  They  are  equaUy  within  the  provisions  of  the  will, 
and  it  would  seem,  if  there  be  no  power  to  partition,  in  the 
executors,  there  can  be  no  power  to  sell. 

How  are  the  rights  of  infants  to  be  protected  ?  Not  by 
executors  or  administrators,  but  through  the  agency  of 
guardians  who  are  appointed  by  the  courts,  and  who  are  re* 
quired  to  give  bonds,  and  whose  acts  are  subject  to  the 
supervision  and  control  of  the  courts. 

Suppose  the  sale  of  these  lands  had  been  necessary  for  the 
support  of  the  family,  could  that  have  influenced  the  con- 
struction of  the  will  ?  We  suppose  not.  On  application  to 
the  court  in  the  county  where  the  lands  are  situated,  by  the 
guardian  of  the  infants,  showing  that  the  sale  was  necessary 
for  their  maintenance,  a  sale  would  have  been  ordered,  and 
a  legal  title  made,  in  this  mode,  to  the  purchasers.  To  whom, 
then,  may  we  presume,  the  testator  referred  in  saying  that 
the  lands  should  be  divided  or  sold,  "  as  may  be  deemed 
best  ?"  The  lands  belonged  to  the  heirs,  and  could  not  be 
made  subject  to  the  debts  of  the  estate,  unless  there  had 
been  a  deficiency  in  the  personal  assets.  In  that  event,  and 
in  no  other,  could  the  lands,  ordinarily,  come  under  the  con- 
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trol  of  the  executors,  by  virtae  of  an  order  of  coart.  The 
testator  mast  have  referred  to  those  who  should  have  the 
legal  guardianship  of  the  infants,  and  their  property,  and  who 
were  responsible  to  them,  and  acting  under  legal  restraints. 
Or  he  must  have  referred  to  the  infants  when  they  should  be 
capable  of  acting  for  themselves.  He  could  not  have  refer- 
red to  the  executors  who  had  no  agency  over  the  lands  by  the 
will.  Their  interests,  as  the  result  has  most  unfortunately 
shown,  were  antagonist  to  those  of  the  infants.  The  refer- 
ence was  to  those  who  had  the  power  to  partition  the  lands, 
or  sell  them,  either  by  their  own  acts,  or  through  the  agency 
of  the  proper  tribunal.  Now,  the  executors  under  the  will 
had  no  power  to  make  partition  of  the  lands,  nor  to  sell 
them. 

It  is  said  if  the  executrix  could  not  sell  these  lands,  she  had 
nothing  to  do.  The  personal  property  was  held  in  trust  by 
her,  to  pay  debts,  &c.  With  the  real  estate  she  had  nothing 
to  do. 

Suppose  the  power  to  sell  was  given  to  the  executors,  has 
that  power  been  properly  exercised  ?  The  husband  of  the 
executrix  was  rightfully  associated  with  his  wife  in  the  ad- 
ministration of  the  estate.  But  could  he  act  alone  ?  Could 
he  act  as  the  agent  of  the  executrix,  without  her  concurrence  ? 
If  she  was  authorized  to  sell  the  lands,  or  divide  them  among 
the  heirs  "  as  might  seem  best,"  it  was  a  special  trust  and 
confidence,  which  she  only  could  discharge.  She  could  sub- 
stitute no  agency  to  determine  whether  the  lands  should  be 
divided  or  sold.  Her  own  judgment  was  to  be  exercised  on 
tEe  subject,  being  vested  with  the  power  to  decide  this  mat- 
ter by  the  will. 

The  conveyances  made  to  the  purchasers  are  not  among 
the  papers.  But  it  is  proved  that  the  sale  was  made,  and 
also  the  conveyances,  by  McKinney .  It  is  satisfactorily  shown 
that  at  the  time  the  deeds  were  executed,  the  executrix 
was  in  Kentucky,  and  the  deeds  were  executed  in  Ohio.  The 
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name  of  the  executruc  is  affixed  by  her  husband,  as  agent. 
This  is  illegal.  He  could  neither  contract  to  sell  the  lands, 
nor  convey  them  as  her  agent. 

If,  then,  the  power  to  sell  were  unquestionable,  it  has  not 
been  properly  exercised.  McKinney,  by  his  marriage,  had 
no  more  power  to  execute  the  trust  than  a  stranger.  No- 
thing short  of  a  signing  and  a  due  acknowledgment  by  the 
executrix,  could  devest  the  title  of  the  heirs. 

So  far  as  the  individual  interest  of  Mrs.  McKinney  was 
concerned  in  the  lands,  she  had  a  right  to  sell  and  convey 
them.  And  a  deed  duly  executed,  would  have  conveyed  a 
title  to  that  extent. 

What  effect  has  the  statute  of  limitations  on  the  rights  of 
the  devisees  ? 

It  is  admitted  by  their  counsel,  that  John  Boyce,  who  was 
in  Ohio  at  the  time  the  deeds  for  the  lands  were  executed,  is 
barred  by  the  statute.  He  is  dead,  but  his  heirs  cannot  claim  by 
reason  of  the  bar  against  their  ancestor.  But  the  residence 
of  the  other  devisees  is  shown  to  have  been  in  Kentucky,  and 
there  is  no  proof  that  any  of  them  have  been  in  Ohio.  They 
must  be  considered,  then,  as  non-residents,  and  the  statute 
must  be  applied  to  them  in  tl^at  relation. 

At  the  time  this  suit  was  commenced,  the  limitation  was 
twenty-one  years.  By  the  statute  of  the  1st  of  April,  1840, 
the  saving  of  non-residence  was  repealed.  And  it  is  con- 
tended that  by  this  repeal  the  rights  of  the  devisees  must 
stand,  as  though  there  had  been  no  saving  in  behalf  of  non- 
residents. 

Some  countenance  is  given  to  this  argument  by  the  decf- 
sions  in  the  cases  of  the  Leasee  of  Whitney  et  al.  v.  Webb  ^ 
Westeihaveuy  10  Ohio  Rep.  513;  and  in  Ridley  et  a/,  v.  Het- 
man  et  al.^  same  Vol.  524 ;  in  which  the  court  say,  ^*  the  death 
of  a  person  while  laboring  under  disability,  is  entirely  un- 
provided for."  '*  The  only  alternative  then  to  which  we  can 
cling,  is  to  say  that  such  person  stands  upon  the  same  foot- 
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ing  as  residents  of  the  State,  and  that  the  lapse  of  twenty 
years,  from  the  time  the  caase  of  action  accrued,  will  be  a 
bar  to  the  assertion  of  the  right."  But  these  decisions  were 
explained  in  the  case  of  Carjfn  adnCrs  v.  RMnson^s  adnCrs^ 
13  Ohio  181.  By  that  decision  the  statute  begins  to  ran 
against  the  heirs  of  a  deceased  non-resident,  from  the  time  of 
his  death. 

The  proviso  in  the  act  of  1846  embraces  the  case  of  the 
devisees.  The  statute  after  declaring  that  the  disability  of 
non-residence  shall  not  exist,  so  far  as  relates  to  the  action 
of  ejectment,  provides,  that  all  persons  whose  cause  of  ac- 
tion had  accrued,  at  the  date  of  the  statute,  their  right  to  sue 
should  be  extended  to  the  4th  of  July,  1847.  The  actions 
under  consideration  were  brought  in  1846,  within  the  limita- 
tion ;  and  no  bar  exists,  except  as  to  the  right  of  John  Boyce, 
under  the  will.  But  his  interest,  which  descended  to  him  on 
the  death  of  Daniel  and  Caroline,  his  brother  and  sister,  is 
not  barred. 

This  being  an  action  at  law,  we  can  only  look  to  the  legal 
title.  If  there  be  any  equitable  circumstances  arising  out  of 
the  application  of  the  money  for  which  the  lands  were  sold, 
or  on  other  grounds,  they  cannot  be  considered  in  this  case. 

The  plaintiffs  are  entitled  to  recover  all  their  original 
rights  under  the  will,  except  John  Boyce^s  heirs,  and  the 
plaintiffs  are  entitled  to  recover  the  rights  descended  to 
them  by  the  deaths  of  their  co-heirs. 

Judgment  accordingly. 


Joseph  H.  Pulte,  M.  D.  v.  Henrt  W.  Derby,  et  al. 

Where  A,  the  author  of  a  work  in  manuscript,  contracta  with  B,  a  publisher, 
in  writing,  but  not  under  seal,  or  attestation,  or  acknowledgment,  that  he  may 
publish  a  first  edition  of  1 ,000  copies,  paying  A  fifteen  cents  for  each  copy  sold ; 
and  if  a  second  edition  should  be  called  for,  A  would  revise  and  correct  the 
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first  edition,  and  B  should  stereotype  it,  and  might  print  as  many  copies  as  he 
could  sell,  paying  A  twenty  cents  for  each  copy  sold ;  and  B  takes  out  the 
copyright  in  his  own  name,  with  the  knowledge  and  consent  of  A,  and  the  first 
edition  being  exhausted,  stereotypes  the  corrected  manuscript  of  the  second 
edition,  but  only  prints  1,500  copies  of  the  first  impression,  and  when  these  are 
sold,  proceeds  to  print  more,  called  a  third  edition,  accounting  to  A  according 
to  the  contract ;  and  then  sells  the  plates  to  0,  in  another  State,  to  account  to  B 
on  the  same  terms ;  and  A  thereupon  revises  a  third  edition,  and  causes  it  to 
be  stereotyped  and  printed,  and  takes  out  a  copyright  in  his  own  name  ;  and 
then  seeks  an  injunction  against  B  and  C,  who  file  their  cross  bill  against  A, 
praying  an  injunction  against  him :  Held, 

That  until  a  copyright  has  been  secured,  A  may  license  by  parol  the  publi- 
cation of  his  manuscript ;  and  if  Stakes  the  copyright  in  his  own  name,  with 
the  knowledge  and  acquieseence  of  A,  he  is  the  lawful  owner  of  the  cof lyright, 
•abject  to  the  condition  of  accounting  to  A  pursuant  to  the  contract. 

That  B  cannot  transfer  his  copyright  to  C,  but  may  sell  the  plates  and  au- 
thorise 0  to  publish,  still  accounting  to  A,  pursuant  to  the  contract,  and  not 
diminishing  the  sales  thereby. 

That  B  is  bound  to  keep  the  market  supplied,  and  may  not  refuse  to  print  if 
he  can  sell. 

That  B  was  not  limited  to  the  number  of  copies  which  he  might  strike  off  at 
the  first  impression  of  the  second  edition,  but  might  print  any  number  he  could 
sell,  as  they  should  be  wanted,  during  the  existence  of  the  copyright. 

That  A  had  no  right  to  print  an  edition  for  himself,  and  take  out  a  copy* 
right,  so  long  as  B  complied  with  his  contract. 

That  in  the  present  case  the  court  has  not  jurisdiction  to  grant  an  injunction 
either  upon  the  bill  or  cross  bill. 

Messrs.  Nesmith  ^  Pugh^  and  Morris^  Tilden  ^  Rairden 
for  complainant.  * 

Messrs.  Walker  ^  Keller j  and  Ohdson  4*  Miner  for  defend- 
ants. 

This  was  an  application  for  an  injunction  on  bill  and  cross 
bill.  The  facts  sufficiently  appear  in  the  opinion  of  the 
court 

OPINIOM  OF   THE   COURT. 

This  is  a  controversy  arising  out  of  the  following  contract: 
*'  This  agreement,  entered  into  this  16th  day  of  July,  1650, 
between  Dr.  J.  H  Pulte  of  the  first  part,  and  H.  W.  Derby 
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&  Go.  of  the  second  part,  Witnesseth  :  That  the  said  Dr.  J. 
H.  Pulte  doea  hereby  agree  to  give  unto  the  said  H.  W. 
Derby  &  Co.  the  exclusive  right  to  print  and  publish  an  edi- 
tion of  one  thousand  copies  of  a  work  to  be  vrritten  by  the 
said  Dr.  J.  H.  Pulte  of  the  first  part,  entitled, '  Homceopathic 
Domestic  Physician.'  In  consideration  whereof,  the  said 
H.  W.  Derby  &  Co.  agree  to  print  and  publish  an  edition 
above  mentioned  (one  thousand  copies,)  at  their  own  cost  and 
expense,  and  pay  the  said  Dr.  J.  H.  Pulte  the  sum  of  fifteen 
cents  each  for  all  and  every  copy  sold.  It  is  further  agreed 
between  the  said  parties  that  if  the  said  Derby  &  Co.  find  a 
second  edition  called  for,  the  said  Pulte  is  to  revise  and  cor- 
rect a  copy  of  the  first  edition  ready  for  the  press,  which  the 
said  Derby  &  Co,  agree  to  have  stereotyped  at  their  own  cost, 
having  the  exclusive  use  and  control  of  the  plates,  printing 
as  many  copies  as  they  can  sell,  paying  to  said  Pulte  the  sum 
of  twenty  cents  for  each  and  every  copy  sold ;  settlement  to 
be  made  semi-annually  from  the  day  of  publication,  on  their 
note  at  four  months,  from  the  date  of  settlement. 
.   (Signed,)  J.  H.  Pulte, 

H.  W.  Derby  &  Co." 

The  first  edition  of  one  thousand  copies  was  published  and 
sold.  A  second  edition  being  called  for,  stereotype  plates 
were  prepared,  and  the  first  edition  being  revised  and  cor- 
rected by  the  author,  a  second  edition  of  fifteen  hundred 
copies  was  printed ;  and  subsequently  two  thousand  copies 
in  addition  were  published,  which  was  called  in  the  title  page 
the  third  edition.  The  plates  were  then  transferred  to  A.  S. 
Barnes  &  Co.,  of  New  York,  under  a  contract  to  publish  and 
account  to  the  defendants  on  the  same  terms  as  the  contract 
between  the  complainant  and  defendants ;  and  the  complain- 
ant alleges  that  the  third  edition  was  contrary  to  his  wishes 
and  desires,  and  in  fraud  of  his  rights.  And  an  injunction 
is  prayed  against  the  defendants,  to  prevent  them  from  fur- 
ther printing,  publishing,  or  selling  said  third  edition. 
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The  defendants  have  filed  a  cross  bill,  alleging  that  the 
copy-right  is  vested  in  them ;  and  they  pray  that  the  com- 
plainant may  be  enjoined  from  pablishing  the  book,  as  he  is 
about  to  do. 

It  is  first  objected  by  the  counsel  for  the  complainant,  that 
although  the  contract  between  the  parties  is  in  writing,  there 
is  no  seal  annexed,  which  is  necessary,  under  the  statute,  to 
transfer  a  cop}rright. 

Whether  a  seal  is  necessary  to  transfer  a  copyright,  it  is 
not  necessary  to  inquire.  The  agreement  between  the  par- 
ties does  not  purport  to  convey  the  copyright.  At  the  time 
it  was  entered  into  no  copyright  had  been  secured;  and 
there  is  no  provision  in  the  agreement,  by  whom  it  was  to  be 
acquired  in  future.  The  contract  embraced  only  the  print- 
ing and  publication  of  the  work,  on  the  terms  stated.  It 
gave  the  defendants  the  exclusive  right  to  print  and  publish 
an  edition  of  one  thousand  copies  ;  and  should  a  second  edi- 
tion be  called  for,  the  complainant  was  to  revise  and  correct 
the  first  one,  and  the  defendants  were  to  prepare  stereotype 
plates,  and  to  print  as  many  copies,  on  the  terms  stated,  as 
"  they  can  sell." 

We  must  look  out  of  the  contract,  to  the  acts  of  the  par- 
ties, in  regard  to  the  copyright.  And  these  facts  must,  neces- 
sarily, have  a  strong  bearing  upon  the  contract.  It  will 
tend  to  show  how  it  was  understood  and  construed  by  the 
parties  to  it. 

It  may  be  observed  that  in  making  a  mere  contract  for 
printing  and  publishing  a  work,  it  is  not  usual  to  say  any 
thing  about  the  copyright.  That  is  ordinarily  retained  by  the 
author,  unless  there  be  an  agreement  or  understanding,  that 
the  name  of  the  publisher  shall  be  used  for  that  purpose.  We 
must  then  look  at  the  book  itself,  and  to  the  appropriate  re- 
cords, to  see  in  whom  the  copyright  is  vested.  The  evidence 
of  this  right  must  appear  on  the  second  page  of  the  book 
published,  it  must  be  entered  in  the  records  of  the  Clerk  of 
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the  District  Court  of  the  United  States,  and  one  of  the  copies 
must  be  deposited  in  the  Department  of  State  of  the  United 
States,  the  Smithsonian  Institute,  and  the  Congressional  li- 
brary. Until  these  things  are  done,  the  copyright  is  not  per- 
fect ;  although,  by  taking  the  incipient  step,  a  right  is  ac- 
quired, which  chancery  will  protect,  until  the  other  acts  may 
be  done. 

When  the  agreement  was  entered  into,  the  complainant 
had  no  copyright  to  convey.  He  had  a  right  to  his  manu- 
script, which  the  statute  protects,  and  the  property  in  which 
would  be  protected  at  common  law.  The  right  to  publish 
this  manuscript,  which  was  all  that  the  complainant  could 
give,  was  provided  for  in  the  agreement.  It  was  the  inte- 
rest of  both  parties  to  have  the  copyright  secured.  Without 
this,  the  first  publication  of  it  would  have  abandoned  it  to 
the  public,  and  consequently,  it  could  have  been  of  no  more 
value  to  either  party  liian  to  any  other  publishers  or  authors, 
who  might  choose  to  revise  and  republish  it.  The  defendants, 
it  appears,  secured  to  themselves  the  copyright.  And  the  evi- 
dence of  that  right  was  published  on  the  second  page  of  the 
book,  which  was  under  the  eye  of  the  complainant.  He, 
therefore,  sanctioned  it. 

Now,  this  fact  goes  strongly  to  show  that  the  contract  was 
intended  to  operate,  as  long  as  the  defendants,  in  the  lan- 
guage of  the  agreement,  could  <'  sell  the  copies  of  the  book.'' 
If  such  were  not  the  understanding  of  the  parties,  it  is  rea- 
sonable to  suppose  that  there  would  have  been  a  restriction 
to  the  exercise  of  this  right,  in  the  contract.  The  counsel 
for  the  complainant  contend,  that  a  restriction  does  appear 
upon  the  face  of  the  agreement.  And  this  is  found,  it  is 
said,  in  the  provisions  made  for  the  publication  of  the  first 
and  second  editions. 

The  first  edition  was  limited  to  one  thousand  copies.  And 
should  a  second  edition  be  called  for,  plates  were  to  be  pro- 
vided by  the  defendants,  and  they  were  authorized  to  "  print 
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aa  many  copies  as  they  can  sell."  Does  this  limit  the 
second  edition  to  the  number  of  copies  diat  may'  be  struck 
off  at  one  impression  ?  Such  a  supposition  is  contrary  to 
the  words  of  the  agreement.  The  advantage  of  stereotype 
plates  to  the  publishers  is  to  enable  them  to  strike  off  addi- 
tional copies  without  delay,  and  with  little  increase  of  ex- 
pense, as  they  shall  be  called  for.  This  is  known  to  all  pub- 
lishers and  authors,  and  this  was  provided  for  in  the  agree- 
ment. The  defendants  were  authorized  to  ^*  print  as  many 
copies  as  they  can  sell."  Now,  how  are  they  to  ascertain  the 
number  of  copies  they  can  sell,  until  the  stock  on  hand  shall 
be  exhausted,  or  nearly  exhausted,  and  a  demand  is  made 
for  more  ?  They  are  no  more  able  to  ascertain  this  im- 
portant fact  on  the  publication  of  the  second  edition,  than 
on  the  publication  of  the  first  one.  The  fact  can  only  be 
known  in  the  progress  of  the  sale,  and  this  shows  that  the 
defendants  were  not  to  be  limited  to  the  publication  of  the 
second  edition,  if  they  could  sell  more  than  happened  to  be 
published  on  that  occasion.  And  it  also  shows  the  propriety 
of  preparing  the  stereotype  plates. 

The  contract  seems  to  be  susceptible  of  no  other  interpre- 
tation. The  words  authorizing  the  defendants  to  print  as 
many  copies  as  they  can  sell,  must  be  stricken  out  of  the 
contract,  to  give  to  it  a  different  construction.  Effect  must 
be  given  to  every  part  of  the  contract,  if  one  part  be  not  re- 
pugnant to  another.  There  is  no  repugnancy  in  any  part  of 
the  contract  to  the  above  provision.  On  the  contrary,  it 
harmonizes  with  every  part  of  the  agreement,  and  especially 
with  the  acts  of  the  parties,  in  having  the  copyright  vested 
in  the  defendants,  and  with  the  preparation  of  the  plates. 
Plates,  it  is  believed,  are  rarely,  if  ever  used,  when  only  one 
edition  or  impression  of  a  work  is  contemplated ;  they  are 
now  uniformly  used  when  a  continued  and  an  increasing  de- 
mand is  anticipated. 
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To  thie  view  it  is  objected  that  there  is  no  provision  in  the 
agreement  for  the  third  edition.  There  is  only  a  provision 
that  the  defendants  may  print  as  many  copies  as  they  can 
sell ;  and  the  mere  fact  of  inserting  in  the  title  page  in  the 
third  impression,  the  "  third  edition/'  cannot  cat  off  the  de- 
fendants from  the  right  expressly  given  in  the  agreement. 
In  a  Court  of  Chancery  the  substance  of  a  thing  is  more  re- 
garded than  the  form.  Whether  the  defendants  stated  in 
the  title  page  the  third  impression,  or  the  third  edition,  is  im- 
material. The  only  objection  perceived  to  the  title  page  is, 
that  the  third  edition  purports  to  have  been  revised  and  cor- 
rected by  the  author.  Tliis  applies  to  the  second  edition, 
and  not  to  the  third.  But  it  is  supposed  to  have  been  an  in- 
advertence, in  copying  the  title-page  of  the  second  edition. 
It  is  clear,  this  could  not  have  been  inserted  with  a  view  to 
injure  the  complainant. 

An  objection  is  made  to  the  second  part  of  the  agreement, 
that  there  is  no  consideration ;  that  the  defendants  were  not 
bound  to  publish  a  second  edition,  except  at  their  discre- 
tion. 

This  objection  comes  somewhat  late,  after  the  second  and 
third  editions  are  published ;  and  especially  after  the  com- 
plainant revised  and  corrected  the  first  edition,  for  the  sec- 
ond, which,  by  the  agreement,  he  was  bound  to  do.  He  made 
no  objection  at  the  time  to  this  part  of  the  contract,  but  ena- 
bles the  defendants  to  carry  it  out,  and  he  realizes  all  the 
advantages  secured  by  his  contract,  from  the  second  edition. 
Is  it  not  now  too  late  to  raise  the  objection  ? 

But,  is  there  a  want  of  mutuality  in  the  contract  ?  If  Der- 
by &  Co.  find  a  second  edition  called  for,  they  are  bound  to 
prepare  the  plates  and  publish  a  second  edition.  Now,  if  a 
second  edition  was  called  for,  which  is  a  fact  susceptible  of 
proof,  could  the  defendants,  in  the  exercise  of  their  discre- 
tion, refuse  to  publish  ?  Such  a  ground  would  be  in  opposi- 
tion to  the  spirit  of  the  contract,  and  it  is  supposed  that  a 
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Court  of  Chancery,  looking  at  the  whole  contract,  would  have 
compelled  them  to  publish.  The  discretion  vested  in  the  de- 
fendants was  not  an  arbitrary  one,  but  a  discretion  to  be 
governed  by  facts,  and  on  the  establishment  of  the  facts 
the  right  of  the  complainant  should  be  enforced. 

In  regard  to  the  cross  bill  filed  by  the  defendants,  charging 
that  the  copyright  of  this  work  is  in  them,  and  praying  that 
the  complainant  may  be  enjoined  from  publishing  a  revised 
edition  of  the  work,  it  is  proper  to  remark,  that  although  the 
legal  title  to  the  copyright  is  in  the  defendants,  I  can  only 
consider  it  in  them  for  the  purposes  of  the  contract.  The 
right  covers  their  interest  and  protects  it,  so  long  as  they  shall 
be  engaged  in  the  publication  and  sale  of  the  work.  Beyond 
this,  they  are  not  considered  as  having  the  right.  They  can 
not  transfer  it.  They  have  no  power  to  assign  the  copyright, 
nor  to  publish  the  work  except  upon  the  terms  of  the  con- 
tract ;  nor  has  the  complainant  the  right  to  publish  the  work, 
in  disregard  of  the  contract.  In  this  respect  the  parties  are 
bound  to  each  other,  and  the  contract,  it  is  considered,  covers 
the  entire  printing  and  publishing  of  the  work. 

This  controversy  has,  no  doubt,  arisen  from  an  honest  con- 
viction of  their  rights,  under  the  contract,  by  the  respective 
parties.  The  principal  cause  of  the  controversy,  the  neces- 
sary multiplication  of  the  copies  of  the  work,  cannot  be 
otherwise  than  gratifying  to  the  complainant.  He  has  given 
to  the  country  a  professional  work,  which,  for  the  time  it  has 
been  published,  has  received  an  extraordinary  degree  of  pub- 
lic favor ;  and  this  is  always  considered  as  no  equivocal  evi- 
dence of  merit.  This,  to  an  author,  is  far  more  appreciable 
than  a  consideration  of  dollars  and  cents. 

In  the  contract,  no  express  provision  is  made  for  the  revi- 
sion of  the  work,  beyond  the  second  edition.  But  the  interest 
of  both  parties  is  concerned  in  increasing  the  value  of  the 
book,  by  the  revisions  and  additions  of  the  author.  This  will 
increase  the  demand  for  it,  and  add  to  the  profit  of  the  pub- 
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Ushers.  It  will  also  increase  the  reputation  of  the  complain- 
ant as  a  medical  writer.  Seeing  that  the  interest  of  both 
parties  lie  in  the  same  direction,  I  recommend,  that  as  the 
value  of  the  work  shall  be  increased,  by  the  contributions  of 
the  complainant,  the  defendants  shall  add  to  his  allowance, 
per  copy,  such  sum  as  may  be  reasonable  and  just. 

By  the  act  of  15th  of  February,  1819,  it  is  provided, "  That 
the  Circuit  Courts  shall  have  original  cognizance,  as  well  in 
equity  as  at  law,  of  all  actions,  suits,  controversies,  and  cases 
arising  under  any  law  of  the  United  States,  granting  or  con* 
firming  to  authors  or  inventors  the  exclusive  right  to  their 
respective  writings,  inventions,  and  discoveries,"  etc. 

Does  the  question  in  this  case  arise  under  the  copyright 
law  ?  In  the  view  above  taken,  the  controversy  arises  out 
of  the  contract.  The  authorship  of  the  complainant  is  not 
controverted,  nor  is  it  doubted  that  the  copyright  is  vested  in 
the  defendants.  There  is  no  question,  Aen,  which  can  be 
said  to  arise  under  the  act  of  Congress.  On  the  construction 
of  the  contract  alone,  the  rights  of  the  parties  depend.  And 
in  such  a  case,  I  am  inclined  to  think  that  the  Circuit  Court 
cannot  exercise  jurisdiction. 

In  the  case  of  WUsonr.  Sandford^  10  Howard  99,  the  court 
held  that  the  seventeenth  section  of  the  act  of  1836,  gives  the 
right  of  appeal  to  the  Supreme  Court,  when  the  sum  in  dis* 
pute  is  below  two  thousand  dollars,  ^^  in  all  actions,  suits,  | 

controversies,  or  cases  arising  under  the  law  of  the  United  j 

States,  granting  or  confirming  to  inventors  the  exclusive 
right  to  their  inventions  or  discoveries,"  provided  the  court 
below  shall  deem  it  reasonable  to  allow  the  appeal.  But,  a 
bill  filed  on  the  equity  side  of  the  court  to  set  aside  an  assign- 
ment of  the  patent  right,  upon  the  ground  that  the  assignee 
had  not  complied  with  the  terms  of  the  contract,  is  not  one 
of  the  enumerated  cases. 

In  the  case  of  Wilsm,  v.  StoUey^  at  Chambers,  where  a  ques- 
tion somewhat  similar  was  presented,  I  stated  that  where  the 
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controversy  grew  out  of  the  license  or  contract,  the  Circuit 
Court  had  no  jurisdiction.  In  that  case,  however,  Stolley 
having  forfeited  his  contract  by  refusing  to  make  the  pay- 
ments required,  it  was  held  that  Wilson's  right  under  the 
patent  was  a  ground  of  jurisdiction.  And  I  find  that  the 
view  then  taken  is  sustained  in  a  very  late  case  of  Warwick 
V.  Cooper^  3  English  Law  and  Equity  233« 
The  injunction  is  refused. 


Chahles  J.  Rogers  v.  The  Citt  of  GnrcnarATi. 

Jarisdietion  is  taken  of  ■  case  in  the  Circuit  Coartof  the  United  States^from 
the  citizenship  of  the  parties  ;  but  unless  the  bill  states  a  case  for  relief,  it  can- 
not be  given. 

To  regulate  commerce  among  the  States,  is  a  power  exclusiyelj'  rested  in 
Congress. 

The  courts  of  Oie  United  States  and  the  courts  of  the  States  ezeroise  their 
powers  independentlj,  except  in  special  cases,  where  the  supervision  is  vested 
in  the  Supreme  Court  of  the  United  States. 

The  courts  of  the  United  States  cannot  enjoin  a  suit  in  a  State  court. 

But  if  this  could  be  done,  an  injunction  could  not  be  issued  where  there  is 
an  adequate  remedy  at  law. 

If  a  city  ordinance  be  in  conflict  with  the  commercial  regulation  by  Con- 
gress, the  defense  may  be  made  in  the  State  court,  where  the  suit  is  pending, 
and  if  the  decision  be  against  the  regulation,  an  appeal  may  be  taken  to  the 
highest  court  in  the  State ;  and  thence,  by  a  writ  of  error,  to  the  Supreme  Court 
of  the  United  States. 

A  threat  to  commence  such  a  suit  in  a  State  court,  would  not  be  ground  for  an 
injunction  in  the  Circuit  Court  The  mischief  threatened  must  be  irremedia- 
ble at  law.    A  suit  at  law,  which  afifords  an  adequate  defense,  is  not  such  a 
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Messrs.  E,  A.  Ferguson,  and  T.  A.  Logans  City  Solicitors, 

counsel  for  the  defendants. 
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This  is  a  bill  for  an  injunction.  It  represents  that  the  com- 
plainants are  citizens,  one  of  New  York,  the  other  of  Penn- 
sylvania; that  they  have  constructed  a  vessel  called  the 
'<  Floating  Palace,"  designed  to  be  used,  generally,  in  the 
navigable  waters  of  the  United  States,  as  an  amphitheatre 
or  circus,  for  the  exhibition  of  equestrian  performances,  to 
which  it  is  now  applied  ;  that  this  vessel  has  been  regularly 
enrolled  at  the  port  of  Cincinnati,  pursuant  to  the  Act  of 
Congress,  the  certificate  whereof  is  dated  the  20th  May, 
1852 ;  that  on  the  same  day  the  vessel  was  licensed,  pursu- 
ant to  the  Act  of  Congress,  to  carry  on  the  coasting  trade  for 
one  year,  for  the  purpose  of  the  exhibitions  aforesaid ;  that 
said  vessel  is  moored  at  the  public  landing  of  Cincinnati,  and 
used  for  the  exhibitions  aforesaid,  but  is  not  within  the  limits 
of  said  city. 

And  the  complainants  allege  that  the  city  of  Cincinnati 
has  commenced  a  suit  against  them  for  making  such  exhibi- 
tions, without  any  license,  contrary  to  the  ordinance,  as  is 
alleged,  of  said  city.  And  praying  that  the  said  city  may  be 
restrained  by  injunction  from  a  further  prosecution  of  said 
suit,  until  a  final  hearing  in  this  case.  That  there  is  no  re- 
lief at  law,  &c. 

Jurisdiction  in  this  case  may  be  taken,  from  the  citizenship 
of  the  parties  ;  but  the  relief  cannot  be  given  as  prayed,  un- 
less the  facts  stated  in  the  bill  authorize  it.  That  the  exclu- 
sive power  to  regulate  commerce  among  the  States,  is  vested 
in  Congress,  in  my  judgment,  is  not  now  a  debatable  ques- 
tion. Nor  that  all  acts  of  any  State  which  obstruct  such 
regulations,  are  void.  But  the  commercial  power  is  not  in- 
volved, unless  the  bill  makes  a  case  for  relief  in  chancery. 

That  the  courts  of  the  United  States,  in  common  with  the 
State  courts,  will  enjoin  against  any  threatened  injury,  where 
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the  law  gives  no  adequate  remedy,  is  undoubted.  And  this 
principle  is  applied  to  private  nuisances.  But,  in  eveiy  such 
case,  it  must  be  made  clear  to  the  court,  that  the  mischief 
threatened  will  be  irremediable  at  law. 

The  ground  stated  in  the  bill  for  an  injunction  in  this  case 
is,  that  a  suit  has  been  commenced  against  the  complainants 
for  a  violation  of  a  city  ordinance,  in  exhibiting  their  drcus 
without  a  license  from  the  city ;  and  that  the  complainants 
having  enrolled  their  vessel,  and  taken  out  a  coasting  license 
under  the  Act  of  Congress,  have  a  right  to  exhibit  their  cir- 
cus, without  taking  a  license  from  the  city.  K  ^this  were 
admitted,  does  it  follow,  that  the  State  tribunal  should  be 
eivjoined  ? 

There  are  two  objections  to  the  mode  of  proceeding  sug- 
gested. 1.  The  Circuit  Court  of  the  United  States  has  no 
power  to  eiyoin  a  procedure  in  a  State  court.  2.  There  is  a 
remedy  at  law. 

The  Federal  and  State  courts,  in  many  cases,  exercise  a 
concurrent  jurisdiction ;  and  in  all  such  cases,  the  pendency 
of  a  suit  in  the  State  or  Federal  court  may  be  pleaded  in 
abatement  to  an  action  brought  for  the  same  cause  in  any 
otiier  court.  In  every  respect,  except  where  the  acts  of  Con- 
gress have  made  special  provision,  the  courts  of  the  State, 
and  of  the  United  States,  are  as  distinct  and  independent  in 
the  exercise  of  their  powers,  as  the  courts  of  two  separate 
and  independent  nations.  No  supervisory  power  can  be  ex- 
ercised by  a  Federal  court  over  a  State  court,  unless  under 
some  special  provision.  The  exceptions  are  in  behalf  of 
citizens  of  other  States,  who  may  remove  a  suit  from  the 
State  court  to  the  Circuit  Court  of  the  United  States,  by  ap- 
plication at  the  first  term,  and  giving  bail,  &c.  And  also 
''  where  is  drawn  in  question  the  validity  of  a  treaty  or  stat- 
ute of,  or  an  authority  exercised  under  the  United  States, 
and  the  decision  is  against  their  validity ;  or  where  is  drawn 
in  question  the  validity  of  a  statute  of,  or  an  authority  exer- 
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This  is  a  bill  for  an  injunction.  It  represents  that  the  com- 
plainants are  citizens,  one  of  New  York,  the  other  of  Penn- 
sylvania; that  they  have  constructed  a  vessel  called  the 
*^  Floating  Palace,"  designed  to  be  used,  generally,  in  the 
navigable  waters  of  the  United  States,  as  an  amphitheatre 
or  circus,  for  the  exhibition  of  equestrian  performances,  to 
which  it  is  now  applied ;  that  this  vessel  has  been  regularly 
enrolled  at  the  port  of  Cincinnati,  pursuant  to  the  Act  of 
Congress,  the  certificate  whereof  is  dated  the  20th  May, 
1852 ;  that  on  the  same  day  the  vessel  was  licensed,  pursu- 
ant to  the  Act  of  Congress,  to  carry  on  the  coasting  trade  for 
one  year,  for  the  purpose  of  the  exhibitions  aforesaid ;  that 
said  vessel  is  moored  at  the  public  landing  of  Cincinnati,  and 
used  for  the  exhibitions  aforesaid,  but  is  not  within  the  limits 
of  said  city. 

And  the  complainants  allege  that  die  city  of  Cincinnati 
has  commenced  a  suit  against  them  for  making  such  exhibi- 
tions, without  any  license,  contrary  to  the  ordinance,  as  is 
alleged,  of  said  city.  And  praying  that  the  said  city  may  be 
restrained  by  injunction  from  a  further  prosecution  of  said 
suit,  until  a  final  hearing  in  this  case.  That  there  is  no  re- 
lief at  law,  &c. 

Jurisdiction  in  this  case  may  be  taken,  from  the  citizenship 
of  the  parties  ;  but  the  relief  cannot  be  given  as  prayed,  un- 
less the  facts  stated  in  the  bill  authorize  it.  That  the  exclu- 
sive power  to  regulate  commerce  among  the  States,  is  vested 
in  Congress,  in  my  judgment,  is  not  now  a  debatable  ques- 
tion. Nor  that  all  acts  of  any  State  which  obstruct  such 
regulations,  are  void.  But  the  commercial  power  is  not  in- 
volved, unless  the  bill  makes  a  case  for  relief  in  chancery. 

That  the  courts  of  the  United  States,  in  common  with  the 
State  courts,  will  enjoin  against  any  threatened  injury,  where 
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the  law  gives  no  adequate  remedy,  is  undoubted.  And  this 
principle  is  applied  to  private  nuisances.  But,  in  eveiy  such 
case,  it  must  be  made  clear  to  the  court,  that  the  mischief 
threatened  will  be  irremediable  at  law. 

The  ground  stated  in  the  bill  for  an  injunction  in  this  case 
is,  that  a  suit  has  been  commenced  against  the  complainants 
for  a  violation  of  a  city  ordinance,  in  exhibiting  their  drcus 
without  a  license  from  the  city ;  and  that  the  complainants 
having  enrolled  their  vessel,  and  taken  out  a  coasting  license 
under  the  Act  of  Congress,  have  a  right  to  exhibit  their  cir- 
cus, without  taking  a  license  from  the  city.  K  ^this  were 
admitted,  does  it  follow,  that  the  State  tribunal  should  be 
eivjoined  ? 

There  are  two  objections  to  the  mode  of  proceeding  sug- 
gested. 1.  The  Circuit  Court  of  the  United  States  has  no 
power  to  ei\join  a  procedure  in  a  State  court  2.  There  is  a 
remedy  at  law. 

The  Federal  and  State  courts,  in  many  cases,  exercise  a 
concurrent  jurisdiction ;  and  in  all  such  cases,  the  pendency 
of  a  suit  in  the  State  or  Federal  court  may  be  pleaded  in 
abatement  to  an  action  brought  for  the  same  cause  in  any 
other  court.  In  every  respect,  except  where  the  acts  of  Con- 
gress have  made  special  provision,  the  courts  of  the  State, 
and  of  the  United  States,  are  as  distinct  and  independent  in 
the  exercise  of  their  powers,  as  the  courts  of  two  separate 
and  independent  nations.  No  supervisory  power  can  be  ex- 
ercised by  a  Federal  court  over  a  State  court,  unless  under 
some  special  provision.  The  exceptions  are  in  behalf  of 
citizens  of  other  States,  who  may  remove  a  suit  from  the 
State  court  to  the  Circuit  Court  of  the  United  States,  by  ap- 
plication at  the  first  term,  and  giving  bail,  &c.  And  ako 
''  where  is  drawn  in  question  the  validity  of  a  treaty  or  stat- 
ute of^  or  an  authority  exercised  under  the  United  States, 
and  the  decision  is  against  their  validity ;  or  where  is  drawn 
in  question  the  validity  of  a  statute  of,  or  an  authority  ezer- 
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Where  a  cue  haa  been  certified  from  a  State  court  to  the  Circuit  Court,  under 
the  13th  section  of  the  Judiciary  Act  of  1789,  the  case  stands  as  though  the 
suit  had  beenoriginallj  commenced  in  the  Circuit  Court 

An  injunction  allowed  before  the  filing  of  the  bill,  in  the  State  court,  necessa- 
rily falls,  as  the  Circuit  Court  cannot  punish  for  a  contempt  of  that  court. 

A  motion  for  an  attachment,  for  a  yiolation  of  the  injunction  in  the  State 
court,  cannot  be  allowed ;  nor  amotion  to  dissolve  the  injunction,  as  it  necessa- 
rily falls  by  the  remoral  of  the  case. 

A  motion  for  an  injunction  may  be  heard  on  the  face  of  the  bill,  in  this  court, 
the  same  as  if  it  had  been  originally  filed  here. 

Mr.  Backus  for  plaintiff. 

Messrs.  Howard  4*  Chickering  for  defendant. 

OPDIXON  OF  THE  COUKT. 

This  case  was  certified  from  the  State  court,  under  the 
act  of  Congress.  It  was  a  bill  in  chancery  on  which  an  in- 
junction had  been  allowed  and  issued.  A  motion  was  made 
to  dissolve  the  injunction  by  the  defendant ;  and  also  a  mo- 
tion by  the  plaintiff,  for  an  attachment  against  the  defend- 
ant, for  a  violation  of  the  injunction. 
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The  12th  sec.  of  the  Judiciary  Act  of  1789,  under  which 
thifl  case  has  been  brought  from  the  State  court,  provides, 
**  that  if  a  suit  be  commenced  in  any  State  court  against  an 
alien,  or  by  a  citizen  of  the  State  in  which  the  suit  is  brought 
against  a  citizen  of  another  State,  and  the  matter  in  dispute 
exceeds  the  aforesaid  sum  or  value  of  five  hundred  dollars, 
exclusive  of  costs,  to  be  made  to  appear  to  the  satisfaction 
of  the  court;  and  the  defendant  shall,  at  the  time  of  en* 
tering  his  appearance  in  such  State  court,  file  a  petition  for 
the  removal  of  the  cause  for  trial  into  the  next  Circuit  Court, 
to  be  held  in  the  district  where  the  suit  is  pending,  &c.,  and 
ofier  good  and  sufficient  security  for  his  entering  in  such 
court,  on  the  first  day  of  its  session,  copies  of  said  process 
against  him,  and  also  for  his  there  appearing  and  entering 
special  bail  in  the  cause,  if  special  bail  was  originally  requi- 
site therein,  it  shall  then  be  the  duty  of  the  State  court  to 
accept  the  surety,  and  proceed  no  further  in  the  cause,  and 
any  bail  that  may  have  been  originally  taken  shall  be  dis- 
charged, and  the  said  copies  being  entered  as  aforesaid,  in 
such  court  of  the  United  States,  the  cause  shall  there  pro- 
ceed in  the  same  manner,  as  if  it  had  been  brought  there  by 
original  process.  And  any  attachment  of  the  goods  or  estate 
of  the  defendant  by  the  original  process  shall  hold  the  goods 
or  estate  so  attached  to  answer  the  final  judgment  in  the 
same  manner  aa  by  the  laws  of  such  State,  they  would  have 
been  holden  to  answer  final  judgment,  had  it  been  rendered 
by  the  court  in  which  the  suit  was  commenced." 

This,  I  presume,  is  the  first  case  removed  from  a  State 
court,  where  an  injunction  had  been  issued  by  the  State 
court,  and  motions  similar  to  those  now  submitted  have  been 
made  in  the  Circuit  Court.  At  least  no  reported  case  has 
been  cited,  and  we  have  no  recollection  of  such  a  case. 

In  the  Circuit  Court,  a  case  thus  removed  from  the  State 
court,  the  law  seems  to  have  contemplated  no  other  process 
as  having  been  issued,  except  the  original  process  which 
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Where  a  case  haa  been  certified  from  a  State  court  to  the  Circuit  Coart,  tinder 
tbe  12tli  section  of  the  Judiciary  Act  of  1789,  the  case  stands  as  though  the 
suit  had  been  originally  commenced  in  the  Circuit  Court 

An  injunction  allowed  before  the  filing  of  the  bill,  in  the  State  court,  necessa- 
rily falls,  as  the  Circuit  Court  cannot  punish  for  a  contempt  of  that  court. 

A  motion  for  an  attachment,  for  a  violation  of  the  injunction  in  the  State 
court,  cannot  be  allowed ;  nor  amotion  to  dissolTe  the  injunction,  as  it  necessa- 
rily falls  by  theremoyal  of  the  case. 

A  motion  for  an  injunction  may  be  heard  on  the  face  of  the  bill,  in  this  court, 
the  same  as  if  it  had  been  originally  filed  here. 

Mr.  Backus  for  plaintiff. 

Messrs.  Howard  4*  Ckickering  for  defendant. 

OPINION  OF   THE  COURT. 

This  case  was  certified  from  the  State  court,  under  the 
act  of  Congress.  It  was  a  bill  in  chancery  on  which  an  in- 
junction had  been  allowed  and  issued.  A  motion  was  made 
to  dissolve  the  injunction  by  the  defendant ;  and  also  a  mo- 
tion by  the  plaintiff,  for  an  attachment  against  the  defend- 
ant, for  a  violation  of  the  injunction. 
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The  rith  sec.  of  the  Judiciary  Act  of  1789,  under  which 
this  case  has  been  brooght  from  the  State  court,  provides, 
''  that  if  a  suit  be  commenced  in  any  State  court  against  an 
alien,  or  by  a  citizen  of  the  State  in  which  the  suit  is  brought 
against  a  citizen  of  another  State,  and  the  matter  in  dispute 
exceeds  the  aforesaid  sum  or  value  of  five  hundred  dollars, 
exclusive  of  costs,  to  be  made  to  appear  to  the  satisfaction 
of  the  court;  and  the  defendant  shall,  at  the  time  of  en- 
tering his  appearance  in  such  State  court,  file  a  petition  for 
the  removal  of  the  cause  for  trial  into  the  next  Circuit  Court, 
to  be  held  in  the  district  where  the  suit  is  pending,  &c.,  imd 
offer  good  and  sufficient  security  for  his  entering  in  such 
court,  on  the  first  day  of  its  session,  copies  of  said  process 
against  him,  and  also  for  his  there  appearing  and  entering 
special  bail  in  the  cause,  if  special  bail  was  originally  requi- 
site therein,  it  shall  then  be  the  duty  of  the  State  court  to 
accept  the  surety,  and  proceed  no  further  in  the  cause,  and 
any  bail  that  may  have  been  originally  taken  shall  be  dis- 
charged, and  the  said  copies  being  entered  as  aforesaid,  in 
such  court  of  the  United  States,  the  cause  shall  there  pro- 
ceed in  the  same  manner,  as  if  it  had  been  brought  there  by 
original  process.  And  any  attachment  of  the  goods  or  estate 
of  the  defendant  by  the  original  process  shall  hold  the  goods 
or  estate  so  attached  to  answer  the  final  judgment  in  the 
same  manner  as  by  the  laws  of  such  State,  they  would  have 
been  holden  to  answer  final  judgment,  had  it  been  rendered 
by  the  court  in  which  the  suit  was  commenced." 

This,  I  presume,  is  the  first  case  removed  from  a  State 
court,  where  an  injunction  had  been  bsued  by  the  State 
court,  and  motions  similar  to  those  now  submitted  have  been 
made  in  the  Circuit  Court.  At  least  no  reported  case  has 
been  cited,  and  we  have  no  recollection  of  such  a  case. 

In  the  Circuit  Court,  a  case  thus  removed  from  the  State 
court,  the  law  seems  to  have  contemplated  no  other  process 
as  having  been  issued,  except  the  original  process  which 
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brought  the  defendant  into  coart.  The  attachment  provided 
for,  is  in  reference  to  the  mode  of  original  process  in  a  enit, 
through  which  an  appearance  of  the  defendant  is  procured. 
The  property  attached,  is  to  remain  bound,  the  same  as  if 
the  cause  had  been  continue^  in  the  State  court. 

It  seems  to  us  that  a  disobedience  of  the  injunction  being 
a  contempt  of  the  State  court,  can  only  be  punished  by  that 
court.  The  statute  does  not  contemplate  the  enforcement  of 
any  order  by  the  State  court,  as  the  petition  for  a  removal  of 
the  cause,  is  to  be  filed  on  the  appearance  of  the  defendant. 
On  the  requisites  of  the  statute  being  complied  with,  it  is 
made  the  duty  of  the  State  court  to  certify  the  case.  An  in- 
junction having  been  allowed  before  the  bill  is  filed,  is  not 
embraced  in  the  act.  As  this  court  cannot  punish  for  a  con- 
tempt of  a  State  court,  the  motion  for  an  attachment  must 
be  overruled.  And  we  suppose  that  by  the  removal,  the  in- 
junction must  fall,  so  that  the  motion  to  dissolve  is  unneces- 
sary. 

A  motion  to  grant  an  injunction,  on  the  face  of  the  bill, 
as  it  now  stands  before  this  court,  would  be  proper ;  and  this 
obviates  all  hardship  in  the  case.  In  this  court  the  case 
stands  as  if  the  bill  had  been  originally  filed  here,  and  the 
defendant  having  been  served  with  process,  is  subject  to  the 
order  of  the  court.  The  motions,  therefore,  for  an  attach- 
ment, and  to  dissolve  the  injunction,  are  overruled. 


James  Turner  v.  The  American  Baptist  Missionary  Union. 

A  StAte  has  no  power  over  the  public  lands  within  its  limits. 

When  the  State  of  Michigui  was  admitted  into  the  Union,  it  assented  to  a 
compact,  which  inhibited  the  exercise  of  this  power. 

A  treaty  is  the  supreme  law  of  the  land,  only,  when  Uie  treaty-msking  power 
can  carry  it  into  effect. 
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A  treaty  vhioh  stipulates  for  tlie  payment  of  money,  undertakes  to  do  that 
whieh  the  treaty-making  power  cannot  do,  therefore  the  treaty  is  not  the  su- 
preme law  of  the  land. 

To  gire  it  effect,  the  actien  of  Congress  is  necessary. 

And  in  this  action,  the  Bepresentatires  and  Senators  act  on  their  own  judg- 
ment and  responsibilify,  and  not  on  the  judgment  and  responsibility  of  the 
treatj-making  power. 

A  foreign  power  may  be  presumed  to  know  the  power  of  appropriating  mo- 
ney belongs  to  Congress. 

Ko  act  of  any  part  of  the  goremment  can  be  held  to  be  a  law  which  has  not 
all  the  sanctions  to  make  it  law. 

A  reserration  of  land  for  a  specific  purpose,  withdraws  it  from  general  loca- 
tion, and  from  pre-emption  rights. 

Where,  in  a  treaty,  160  acres  of  land  was  resenred  to  be  sold,  in  order  to  pay 
oTer  the  proceeds  of  the  sale  to  those  entitled  to  them,  is  a  withdrawal  of  the 
land  fn»i  general  appropriation. 

A  bill  is  not  multifarious,  where  it  does  not  unite  titles  which  hare  no  anal- 
ogy to  each  other,  whereby  the  defendant's  litigation  and  costs  are  increased. 

An  injunction  to  stay  an  ejectment  suit,  until  matters  of  equity  can  be  ex- 
amined, will  not  be  allowed,  unless  judgment  in  the  ejectment  be  entered. 

Mr.  PoLterson  for  plaintiffs. 
Fraxer  If  Davidson  for  defendants. 

OPINIOir   OF   THE   COURT. 

This  is  a  case  in  chancery,  which  involves  several  import- 
ant questions.  The  power  of  the  general  government  over 
the  public  lands,  treaty-making  power  with  the  Indians,  the 
powers  of  a  State,  and  the  effect  of  certain  reservations  under 
the  pre-emption  law,  &c. 

The  complainant  states  that  in  July,  1836,  he  settled  upon 
th^  land  now  claimed  by  him,  and  in  the  ensuing  spring  built 
a  permanent  residence,  and  has  ever  since  continued  to  re- 
side on  the  same.  That  the  7th  of  July,  1838,  the  land  was 
proclaimed,  by  the  President,  for  sale,  to  take  place  15th  of 
October,  1838.  On  12th  of  October,  1838,  he  proved  his 
pre-emption  claim,  and  tendered  $200  for  the  entire  quarter 
section.  The  entire  section  25  at  the  Falls  of  Grand  river, 
in  the  State  of  Michigan,  had  been  selected  by  the  State  of 
Michigan.    21st  June,  1838,  lot  No.  2  was  confirmed  to  the 
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State  of  Michigan.  The  0th  Feb.,  1842,  a  law  of  Michigaa  was 
passed,  allowing  Sibley  to  purchase  lot  No.  2 ;  that  he  ob- 
tained a  certificate  of  purchase,  and  Sibley  conveyed  to  com- 
plainant a  part  of  lot  No.  2,  which  was  a  part  of  the  160 
acres  mentioned  in  the  trealy. 

This  Indian  treaty  was  held  at  Washington  city,  the  28tfa 
of  March,  1836,  in  the  8th  article  of  which  it  is  declared, 
''  The  mission  establishments  upon  the  Grand  river  shall  be 
appraised,  and  the  value  paid  to  the  proper  boards."  This 
was  amended  by  the  Senate  to  read  as  follows :  "  The  net 
proceeds  of  the  sale  of  the  one  hundred  and  sixty  acres  of 
land,  upon  the  Grand  river,  upon  which  the  missionary  so- 
ciety have  erected  their  buildings,  shall  be  paid  to  the  said 
society,  in  lieu  of  the  value  of  their  improvements." 

It  was  proved  that  the  defendants,  as  a  missionary  society, 
had  occupied  the  160  acres  for  many  years,  had  built  a 
church  and  mission-house,  and  had  made  other  improve- 
ments on  the  tract.  It  was  also  proved  that  the  Catholics 
had  occupied  the  same  tract,  or  a  part  of  it,  and  had  con- 
structed a  chapel  and  other  improvements. 

On  this  same  tract  the  complainant  had  settled,  and  made 
his  improvements. 

The  defendants  having  commenced  an  action  of  ^ect- 
ment,  to  recover  possession  of  the  land  claimed  by  them,  the 
complainant  prayed  for  an  injunction  against  the  further 
prosecution  of  that  suit,  and  that  the  court  would  establish 
his  title,  &c. 

On  the  part  of  complainant  it  was  contended  that  on  the 
establishment  of  the  State  government,  Michigan,  by  virtue 
of  her  sovereignty,  had  a  right  to  all  the  lands  within  her 
limits. 

This  argument  is  not  now  advanced  for  the  first  time. 
Several  years  ago  it  was  broached  in  the  Senate,  and  in 
some  of  the  State  legislatures,  but  it  was  received  every- 
where with  less  favor  than  its  advocates  anticipated.     It 
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proffered  ao  rich  a  boon  to  the  new  States,  it  was  expected 
that  they  would  embrace  it  with  enthasiasm,  and  hail  its 
advocates  as  the  distinguished  friends  of  State  rights.  The 
argument  grew  less  cogent  by  the  lapse  of  time,  as  the  pub- 
lic lands  passed  into  the  hands  of  individuals,  by  purchase. 
Had  it  not  been  for  this,  no  one  can  say  that  die  policy 
would  not  have  enlisted  a  powerful,  if  not  successful  party, 
in  our  political  progress. 

Looking  at  the  matter  as  a  question  of  law,  we  have  no 
hesitancy  in  saying  the  argument  is  groundless.  The  State 
of  Michigan  can  exercise  no  power  whatever  over  the  publio 
lands  within  her  limits.  She  is  expressly  prohibited  from 
doing  this  by  a  compact  agreed  to  in  the  admission  of  the 
State  into  the  Union. 

A  trealy  under  the  federal  constitution  is  declared  to  be 
the  supreme  law  of  the  land.  This,  unquestionably,  applies 
to  all  treaties,  where  the  treaty-making  power,  without  the 
aid  of  Congress,  can  carry  it  into  effect.  It  is  not,  however, 
and  cannot  be  the  supreme  law  of  the  land,  where  the  con- 
currence of  Congress  is  necessary  to  give  it  effect.  Until 
this  power  is  exercised,  as  where  the  appropriation  of 
money  is  required,  the  treaty  is  not  perfect.  It  is  not  ope- 
rative, in  the  sense  of  the  constitution,  as  money  cannot  be 
appropriated  by  the  treaty-making  power.  This  results  from 
the  limitations  of  our  government.  The  action  of  no  de- 
partment of  the  government,  can  be  regarded  as  a  law,  until 
it  shall  have  all  the  sanctions  required  by  the  constitution  to 
make  it  such.  As  well  might  it  be  contended,  that  an  ordi- 
nary act  of  Congress,  without  the  signature  of  the  President, 
was  a  law,  as  that  a  treaty  which  engages  to  pay  a  sum  of 
money,  is  in  itself  a  law. 

And  in  such  a  case,  the  representatives  of  the  people  and 
the  States,  exercise  their  own  judgments  in  granting  or  with- 
holding the  money.  They  act  upon  their  own  responsibility, 
and  not  upon  the  responsibility  of  the  treaty*making  power. 
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OPINION  OF  THB  COURT. 

This  is  a  bill  for  an  injunction.  It  represents  that  the  com- 
plainants are  citizens,  one  of  New  York,  the  other  of  Penn- 
sylvania; that  they  have  constructed  a  vessel  called  the 
**  Floating  Palace,"  designed  to  be  used,  generally,  in  the 
navigable  waters  of  the  United  States,  as  an  amphitheatre 
or  circus,  for  the  exhibition  of  equestrian  performances,  to 
which  it  is  now  applied ;  that  this  vessel  has  been  regularly 
enrolled  at  the  port  of  Cincinnati,  pursuant  to  the  Act  of 
Congress,  the  certificate  whereof  is  dated  the  20th  May, 
1852  ;  that  on  the  same  day  the  vessel  was  licensed,  pursu- 
ant to  the  Act  of  Congress,  to  carry  on  the  coasting  trade  for 
one  year,  for  the  purpose  of  the  exhibitions  aforesaid ;  that 
said  vessel  is  moored  at  the  public  landing  of  Cincinnati,  and 
used  for  the  exhibitions  aforesaid,  but  is  not  within  the  limits 
of  said  city. 

And  the  complainants  allege  that  the  city  of  Cincinnati 
has  commenced  a  suit  against  them  for  making  such  exhibi- 
tions, without  any  license,  contrary  to  the  ordinance,  as  is 
alleged,  of  said  city.  And  praying  that  the  said  city  may  be 
restrained  by  injunction  from  a  further  prosecution  of  said 
suit,  until  a  final  hearing  in  this  case.  That  there  is  no  re- 
lief at  law,  &c. 

Jurisdiction  in  this  case  may  be  taken,  from  the  citizenship 
of  the  parties ;  but  the  relief  cannot  be  given  as  prayed,  un- 
less the  facts  stated  in  the  bill  authorize  it.  That  the  exclu- 
sive power  to  regulate  commerce  among  the  States,  is  vested 
in  Congress,  in  my  judgment,  is  not  now  a  debatable  ques- 
tion. Nor  that  all  acts  of  any  State  which  obstruct  such 
regulations,  are  void.  But  the  commercial  power  is  not  in- 
volved, unless  the  bill  makes  a  case  for  relief  in  chancery. 

That  the  courts  of  the  United  States,  in  common  with  the 
State  courts,  will  enjoin  against  any  threatened  injury,  where 
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the  law  gives  no  adequate  remedy,  is  undoubted.  And  this 
principle  is  applied  to  private  nuisances.  But,  in  every  such 
case,  it  must  be  made  clear  to  the  court,  that  the  mischief 
threatened  will  be  irremediable  at  law. 

The  ground  stated  in  the  bill  for  an  injunction  in  this  case 
is,  that  a  suit  has  been  commenced  against  the  complainants 
for  a  violation  of  a  city  ordinance,  in  exhibiting  their  circus 
without  a  license  from  the  dty ;  and  that  the  complainants 
having  enrolled  their  vessel,  and  taken  out  a  coasting  license 
under  the  Act  of  Congress,  have  a  right  to  exhibit  their  cir- 
cus, without  taking  a  license  from  the  city.  If  ^this  were 
admitted,  does  it  follow,  that  the  State  tribunal  should  be 
enjoined  ? 

There  are  two  objections  to  the  mode  of  proceeding  sug- 
gested. 1.  The  Circuit  Court  of  the  United  States  has  no 
power  to  enjoin  a  procedure  in  a  State  court.  2.  There  is  a 
remedy  at  law. 

The  Federal  and  State  courts,  in  many  cases,  exercise  a 
concurrent  jurisdiction ;  and  in  all  such  cases,  the  pendency 
of  a  suit  in  the  State  or  Federal  court  may  be  pleaded  in 
abatement  to  an  action  brought  for  the  same  cause  in  any 
other  court.  In  every  respect,  except  where  the  acts  of  Con- 
gress have  made  special  provision,  the  courts  of  the  State, 
and  of  the  United  States,  are  as  distinct  and  independent  in 
the  exercise  of  their  powers,  as  the  courts  of  two  separate 
and  independent  nations.  No  supervisory  power  can  be  ex- 
ercised by  a  Federal  court  over  a  State  court,  unless  under 
some  special  provision.  The  exceptions  are  in  behalf  of 
citizens  of  other  States,  who  may  remove  a  suit  from  the 
State  court  to  the  Circuit  Court  of  the  United  States,  by  ap- 
plication at  the  first  term,  and  giving  bail,  &c.  And  also 
"  where  is  drawn  in  question  the  validity  of  a  treaty  or  stat- 
ute of^  or  an  authority  exercised  under  the  United  States, 
and  the  decision  is  against  theur  validity ;  or  where  is  drawn 
in  question  the  validity  of  a  statute  of,  or  an  authority  exer- 


338  OHIO. 

Cbarles  J.  Rogers  «.  The  City  of  Cincinnati. 

OPINION  OF  THB  COURT. 

This  is  a  bill  for  an  injunction.  It  represents  that  the  com- 
plainants are  citizens,  one  of  New  York,  the  other  of  Penn- 
sylvania; that  they  have  constructed  a  vessel  called  the 
**  Floating  Palace,"  designed  to  be  used,  generally,  in  the 
navigable  waters  of  the  United  States,  as  an  amphitheatre 
or  circus,  for  the  exhibition  of  equestrian  performances,  to 
which  it  is  now  applied  ;  that  this  vessel  has  been  regularly 
enrolled  at  the  port  of  Cincinnati,  pursuant  to  the  Act  of 
Congress,  the  certificate  whereof  is  dated  the  20th  May, 
1852 ;  that  on  the  same  day  the  vessel  was  licensed,  pursu- 
ant to  the  Act  of  Congress,  to  carry  on  the  coasting  trade  for 
one  year,  for  the  purpose  of  the  exhibitions  aforesaid ;  that 
said  vessel  is  moored  at  the  public  landing  of  Cincinnati,  and 
used  for  the  exhibitions  aforesaid,  but  is  not  within  the  limits 
of  said  city. 

And  the  complainants  allege  that  the  city  of  Cincinnati 
has  commenced  a  suit  against  them  for  making  such  exhibi- 
tions, without  any  license,  contrary  to  the  ordinance,  as  is 
alleged,  of  said  city.  And  praying  that  the  said  city  may  be 
restrained  by  injunction  from  a  further  prosecution  of  said 
suit,  until  a  final  hearing  in  this  case.  That  there  is  no  re- 
lief at  law,  &c. 

Jurisdiction  in  this  case  may  be  taken,  from  the  citizenship 
of  the  parties  ;  but  the  relief  cannot  be  given  as  prayed,  un- 
less the  facts  stated  in  the  bill  authorize  it.  That  the  exclu- 
sive power  to  regulate  commerce  among  the  States,  is  vested 
in  Congress,  in  my  judgment,  is  not  now  a  debatable  ques- 
tion. Nor  that  all  acts  of  any  State  which  obstruct  such 
regulations,  are  void.  But  the  commercial  power  is  not  in- 
volved, unless  the  bill  makes  a  case  for  relief  in  chancery. 

That  the  courts  of  the  United  States,  in  common  with  the 
State  courts,  will  enjoin  against  any  threatened  injury,  where 
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the  law  gives  no  adequate  remedy,  is  undoubted.  And  this 
principle  is  applied  to  private  nuisances.  But,  in  eveiy  such 
case,  it  must  be  made  clear  to  the  court,  that  the  mischief 
threatened  will  be  irremediable  at  law. 

The  ground  stated  in  the  bill  for  an  injunction  in  this  case 
is,  that  a  suit  has  been  commenced  against  the  complainants 
for  a  violation  of  a  city  ordinance,  in  exhibiting  their  circus 
without  a  license  from  the  city ;  and  that  the  complainants 
having  enrolled  their  vessel,  and  taken  out  a  coasting  license 
under  the  Act  of  Congress,  have  a  right  to  exhibit  their  cir- 
cus, without  taking  a  license  from  the  city.  If  ^this  were 
admitted,  does  it  follow,  that  the  State  tribunal  should  be 
eivioined  ? 

There  are  two  objections  to  the  mode  of  proceeding  sug- 
gested. 1.  The  Circuit  Court  of  the  United  States  has  no 
power  to  ei\join  a  procedure  in  a  State  court  2.  There  is  a 
remedy  at  law. 

The  Federal  and  State  courts,  in  many  cases,  exercise  a 
concurrent  jurisdiction ;  and  in  all  such  cases,  the  pendency 
of  a  suit  in  the  State  or  Federal  court  may  be  pleaded  in 
abatement  to  an  action  brought  for  the  same  cause  in  any 
other  court.  In  every  respect,  except  where  the  acts  of  Con- 
gress have  made  special  provision,  the  courts  of  the  State, 
and  of  the  United  States,  are  as  distinct  and  independent  in 
the  exercise  of  their  powers,  as  the  courts  of  two  separate 
and  independent  nations.  No  supervisory  power  can  be  ex- 
ercised by  a  Federal  court  over  a  State  court,  unless  under 
some  special  provision.  The  exceptions  are  in  behalf  of 
citizens  of  other  States,  who  may  remove  a  suit  from  the 
State  court  to  the  Circuit  Court  of  the  United  States,  by  ap- 
plication at  the  first  term,  and  giving  bail,  &c.  And  also 
"  where  is  drawn  in  question  the  validity  of  a  treaty  or  stat- 
ute of,  or  an  authority  exercised  under  the  United  States, 
and  the  decision  is  against  their  validity ;  or  where  is  drawn 
in  question  the  validity  of  a  statute  of,  or  an  authority  exer- 
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applicable  here.    A  new  prombe  would  be  binding  under 
the  English  act.    Chittyon  Contracts  190,  191;  ISMees. 

6  Wels.  34, 769 ;  8  Mass.  126;  5  Bar.  869  ;  11  lb.  17,  369 ; 
28  Maine  550  ;  9  B.  Monroe  45  ;  Gowper  448. 

The  theory  of  law  is,  that  the  surely  cannot  be  jntijudiced 
by  such  an  agreement ;  he  may  be  benefited,  and  yet,  if 
time  be  giyen  to  the  principal  the  surety  is  discharged.  The 
case  don't  turn  upon  the  tact  of  inconvenience  or  injury,  but 
giving  time  for  a  valuable  consideration,  is  presumed  to  pre- 
judice the  surety.  Giving  time  for  a  day  discharges  the 
surety.    5  Peters'  Com.  728 ;  3  Wash.  70,  76 ;   Paine  305 ; 

7  Hill  250. 

On  the  other  side  it  is  urged,  in  the  language  of  the 
Supreme  Court  of  the  United  States,  6  Howard  283 : 
<'  The  principle  on  which  sureties  are  released,  is  not  a  mere 
shadow  without  substance.  It  is  founded  upon  a  restriction 
of  the  rights  of  the  sureties,  by  which  they  are  supposed  to 
be  injured." 

The  contract  for  delay  to  effect  the  discharge  of  the  in- 
dorser,  must  affect  the  rights  of  the  indorser,  or  prejudice 
him.     McLemore  v.  Potoell,  12  Wheat.  554. 

In  King  v.  Baldwin^  2  John.  Chan.  R.  559,  Chancellor  Kent 
says :  "  On  paying  the  debt  he  (the  surety)  b  entitled  to  the 
creditor's  place  by  substitution,  and  if  the  creditor,  by  agree- 
ment with  the  principal  debtor,  without  the  sureties'  consent, 
has  disabled  himself  from  suing  when  he  would  otherwise  be 
entitled  to  sue,  under  the  original  contract,  or  has  deprived 
the  surely,  on  his  paying  the  debt,  from  having  immediate 
recourse  to  his  principal,  the  contract  is  varied  to  his  preju- 
dice, and  he  is  consequently  discharged.  6  Peters  250 ;  1 
McLean  93,  Bank  U.  States  v.  Hatch. 

Our  bankrupt  law  is  different  from  the  bankrupt  law  of 
England.  The  latter  operates  by  way  of  personal  exemption 
from  debts  provable.  2  BIk.  Com.  473 ;  2  Maul.  &  Sel.  23 ; 
2  Com.  Di.  157 ;   1  Stephens'  Nisi  Prius  689 ;  1  Barn.  & 
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Adolph.  54 ;  Stat.  37  Eliza.  7  ;  4  and  5  Anne  17 ;  6  Geo.  4 
ch.  16.  But  our  bankrapt  law  extinguishes  the  debt  of  the 
bankrapt,  even  against  his  indorser.  In  7  Howard,  Mace  v. 
Wells,  page  275,  the  Supreme  Court  say :  "  The  fourth  sec- 
tion of  the  bankrupt  law  provides  that  a  discharge  and  cer- 
tificate, when  duly  granted,  shall,  in  all  courts  of  justice,  be 
deemed  a  full  and  complete  discharge  of  all  debts,  &c.  And 
under  the  fifth  section,  ''All  creditors,  whose  debts  are  not 
due  and  payable  until  a  future  day,  indorsres,  &c.,  shall  be 
permitted  to  come  in  and  prove  such  debts  or  claims  under 
this  act,''  &c.  And  a  person  who  neglects  so  to  prove  a 
liability,  cannot  afterward  recover  the  amount  from  the  bank- 
rupt.   So  the  court  held  in  the  above  case. 

In  the  case  before  us,  Romeyn,  the  bankrupt,  procured 
from  the  plaintifis  a  suspension  of  their  right  to  sue  for  two 
months*  This  agreement,  being  founded  on  a  valuable  con- 
sideration, was  a  valid  contract.  The  indorser  vidthin  that 
period  could  not  pay  the  debt,  and  sue  Romeyn.  This,  in 
law,  prejudiced  the  rights  of  the  indorser.  But  Romeyn  was 
a  bankrupt,  what  remedy  was  there  for  the  indorser  against 
the  bankrupt  ?  There  was  no  remedy  but  to  present  his  de- 
mand against  the  estate  of  the  bankrupt,  before  it  was  due, 
under  the  5th  section  of  the  bankrupt  law.  He  has  no  re- 
course, at  any  time,  against  the  bankropt,  if  the  proceedings 
were  regular  under  which  ho  was  discharged,  aa  alleged  in 
tbe  pleading,  and  not  contradicted.  The  time  given  to  Ro- 
meyn, under  these  circumstances,  by  no  possible  means, 
conld  have  operated  to  the  prejudice  of  the  defendant.  The 
settled  rule  of  law,  therefore,  as  to  the  effect  of  giving  time 
to  the  principal  debtor,  does  not  and  cannot  apply  in  this 
case.  After  tiie  extension  complained  of,  as  well  as  before  it, 
the  indorser  could  have  proved  the  extent  of  his  liability 
against  the  bankrupt's  estate,  and  that  was  the  only  remedy, 
which,  under  the  circumstances,  the  law  gave  him. 
23 
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brought  the  defendant  into  court.  The  attachment  provided 
for,  is  in  reference  to  the  mode  of  original  process  in  a  snit, 
through  which  an  appearance  of  the  defendant  b  procured. 
The  property  attached,  is  to  remain  bound,  the  same  as  if 
llie  cause  had  been  continue^  in  the  State  court. 

It  seems  to  us  that  a  disobedience  of  the  injunction  being 
a  contempt  of  the  State  court,  can  only  be  punished  by  that 
court.  The  statute  does  not  contemplate  the  enforcement  of 
any  order  by  the  State  court,  as  the  petition  for  a  removal  of 
tiie  cause,  is  to  be  filed  on  the  appearance  of  the  defendant. 
On  the  requisites  of  the  statute  being  complied  with,  it  is 
made  the  duty  of  the  State  court  to  certify  the  case.  An  in- 
junction having  been  allowed  before  the  bill  is  filed,  is  not 
embraced  in  the  act.  As  this  court  cannot  punish  for  a  con- 
tempt of  a  State  court,  the  motion  for  an  attachment  must 
be  overruled.  And  we  suppose  that  by  the  removal,  the  in- 
junction must  fall,  so  that  the  motion  to  dissolve  is  unneces- 
sary. 

A  motion  to  grant  an  injunction,  on  the  face  of  the  bill, 
as  it  now  stands  before  this  court,  would  be  proper ;  and  this 
obviates  all  hardship  in  the  case.  In  this  court  the  case 
stands  as  if  the  bill  had  been  originally  filed  here,  and  the 
defendant  having  been  served  with  process,  is  subject  to  the 
order  of  the  court.  The  motions,  therefore,  for  an  attach- 
ment, and  to  dissolve  the  injunction,  are  overruled. 


James  Turner  v.  The  American  Baptist  Missionary  Union. 

A  State  faaa  no  power  over  tlie  public  lands  within  ita  limits. 

When  the  State  of  Michigan  waa  admitted  into  the  Union,  it  aaaented  to  a 
compact,  which  inhibited  tho  exercise  of  this  power. 

A  treaty  is  the  supreme  law  of  the  land,  only,  when  the  treatj-making  power 
can  carrj  it  into  effect. 
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A  treaty  which  stipulates  for  the  payment  of  money,  undertakes  to  do  that 
which  the  treaty-making  power  cannot  do,  therefore  the  treaty  is  not  the  su- 
preme law  of  the  land. 

To  gire  it  effect,  the  actien  of  Congress  is  necessary. 

And  in  this  action,  the  Bepresentatives  and  Senatcrs  act  on  their  own  judg- 
ment and  responsibility,  and  not  on  the  judgment  and  responsibility  of  the 
treaty-making  power. 

A  foreign  power  may  be  presumed  to  know  the  power  of  appropriating  mo- 
ney belongs  to  Congress. 

Ko  act  of  any  part  of  the  goremment  can  be  held  to  be  a  law  which  has  not 
all  the  sanctions  to  make  it  law. 

A  reservation  of  land  for  a  specific  purpose,  withdraws  it  from  general  loca- 
tion, and  from  pre-emption  rights. 

Where,  in  a  treaty,  160  acres  of  land  was  reserved  to  be  sold,  in  order  to  pay 
over  the  proceeds  of  the  sale  to  those  entitled  to  them,  is  a  withdrawal  of  the 
land  from  general  appropriation. 

A  bill  is  not  multifarious,  where  it  does  not  unite  titles  which  hare  no  anal- 
ogy to  each  other,  whereby  the  defendant's  litigation  and  costs  are  increased. 

An  injunction  to  stay  an  ejectment  suit,  until  matters  of  equity  can  be  ex- 
amined, will  not  be  allowed,  unless  judgment  in  the  ejectment  be  entered. 

Mr.  Patterson  for  plaintiffs. 
Fraxer  if  Davidson  for  defendants. 

OPINIOir   OF   THE   COURT. 

This  is  a  case  in  chancery,  which  involves  several  import- 
ant questions.  The  power  of  the  general  government  over 
the  public  lands,  treaty-making  power  with  the  Indians,  the 
powers  of  a  State,  and  the  effect  of  certain  reservations  under 
the  pre-emption  law,  &c. 

The  complainant  states  that  in  July,  1836,  he  settled  upon 
th^  land  now  claimed  by  him,  and  in  the  ensuing  spring  built 
a  permanent  residence,  and  has  ever  since  continued  to  re- 
side on  the  same.  That  the  7th  of  July,  1838,  the  land  was 
proclaimed,  by  the  President,  for  sale,  to  take  place  15th  of 
October,  1838.  On  12th  of  October,  1838,  he  proved  his 
pre-emption  claim,  and  tendered  $200  for  the  entire  quarter 
section.  The  entire  section  25  at  the  Falls  of  Grand  river, 
in  the  State  of  Michigan,  had  been  selected  by  the  State  of 
Michigan.    21st  June,  1838,  lot  No.  2  was  confirmed  to  the 
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may  or  may  not  be  according  to  circomstances  the  owner  or 
p9yjpnttor» 

Now,  Coe  was  the  holder  of  the  certificates  on  the  same 
principle  (and  with  the  same  interest)  that  Brown  held  them. 
He  held  them  then  as  a  trustee.  In  case  a  recovery  was  had 
against  Rankin  on  the  acceptance,  then,  the  certificates  were 
to  be  appropriated  to  the  payment  of  the  sum  recovered,  but 
if  there  was  no  recovery  against  Ranldn,  and  his  defense  to 
the  action  to  the  bill  of  exchange  loas  etutained,  then,  the 
certificates  of  stock  as  a  deposit^  should  be  returned  to  the  de- 
positor, Rankin,  who  alone  was  entitled  to  them,  the  deposit 
having  fulfilled  its  purpose,  Coe,  under  such  circumstances, 
stood  in  Brown's  shoes,  and  had  no  proprietory  interest ;  and, 
consequently,  the  declaration  is  defective  in  not  averring 
that  he  had  some  such  valuable  interest  in  tlie  stock,  either 
as  owner  thereof,  or  having  such  a  lien  as  would  entitle  him 
to  transfer  the  same  for  a  valuable  consideration. 

The  covenants  to  account  as  contained  in  this  bond  with 
the  recital  of  the  occasion  of  the  obligation,  is  not  equivalent 
to  a  promise  to  pay.  To  pay  what  ?  may  be  asked.  To 
pay  the  value  of  the  certificates  ?  If  so — ^to  whom  ?  No  one 
is  entitled  to  payment  unless  he  has  the  right  to  demand 
payment.  The  holder  of  these  certificates,  under  the  cir- 
cumstances stated  in  the  declaration,  had  no  right  to  demand 
payment  at  any  time.  A  promise  to  him  to  account  for  them 
must  be  connected  with  the  covenant  to  indemnify,  and  is 
not  a  distinct  covenant.  The  accounting  for  the  stock,  the 
defendants  were  only  to  pay  whatever  loss  might  have  ac- 
crued in  consequence  of  the  stockholder  parting  with  the 
security  placed  in  his  possession  for  the  purpose  defined  at 
the  time  of  the  deposit. 

The  declaration  avers  no  loss  except  in  general  terms ;  if 
there  had  been  an  averment  that  a  recovery  had  been  ob- 
tained against  Rankin  on  his  acceptance,  and  which  formed 
the  sulgect  matter  of  the  arbitration ;  and  that  the  certifi- 
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cates  of  stock  were  needed  for  the  purpose  of  meeting  the 
demands  of  such  recovery,  and  they  not  being  re-delivered 
or  accounted  for  when  demanded,  and  that  consequently  the 
plaintiff  had  been  compelled  to  pay  the  amount  so  recover- 
ed, and  that  a  loss  thereby  had  been  incurred,  the  declara- 
tion would  have  set  forth  on  the  bond  a  sufficient  cause  of 
action. 

But  such  is  not  the  case  here,  and  the  court  give  judgment 
for  defendant  on  demurrer,  with  leave,  &c. 
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Under  the  act  of  Congress,  it  is  not  necessary  to  describe  in  an  indictment 
for  trespass  on  the  public  lands,  eirery  kind  of  timber  that  was  cut. 

It  is  sufficient  to  name  one  or  more  species,  and  in  the  words  of  the  statute 
allege  other  timbers. 

An  indictment  will  lie  for  cutting  timber  on  any  of  the  public  lands,  though 
it  may  not  hare  been  reserved  for  naval  purposes. 

Mr.  Mason  District  Attorney. 

Messrs.  Morton  ^  Leland  for  defendant. 

OPINION  OF   the   court. 

This  is  an  indictment  for  cutting  walnut  and  other  trees 
on  the  public  lands  of  the  United  States.  It  was  objected 
that  no  other  timber  except  what  is  named  in  the  indictment 
can  be  proved.  But  the  court  held  that  under  the  allegation 
of  other  timber,  proof  other  than  walnut  trees  was  admissi- 
ble to  the  jury. 

An  objection  was  also  made,  that  an  indictment  would  not 
lie  for  a  trespass  on  the  public  lands,  unless  such  lands  had 
been  reserved  for  naval  purposes.     But  the  court  ruled  an 
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indictment  could  be  sustained,  under  the  decisions,  for  the 
cutting  of  timber  on  the  public  lands  which  had  not  been  re- 
served for  naval  purposes. 

The  court  instructed  the  jury  must  be  satisfied  that  the 
person  who  cut  the  timber,  was  employed  by  the  defendant, 
and  that  the  timber  was  cut  by  his  direction.  If  this  be 
proved,  the  defendant  is  answerable,  under  the  law,  the  same 
as  if  the  defendant  had  in  person  committed  the  trespass. 

The  jury  found  the  defendant  not  guilty. 


McGiNiiis  V.  Steamboat  Pontiac. 

This  court  has  admiralty  jurisdiction  over  the  Ohio  river. 

Where  a  steamboat  is  in  actual  peril,  and  one  is  requested  to  take  charge  of 
her  as  master,  and  saveher  if  possible,  with  no  stipulation  as  to  time  or  wages, 
the  fact  of  acting  as  master,  not  having  been  so  before,  will  not  deprive  him  of 
the  right  to  claim  salvage. 

The  fact  of  peril  is  to  be  ascertained  from  the  circumstances  surrounding  the 
boat  at  the  time  when  the  salvage  service  commencee,  and  the  fact  of  escape  is 
not  to  be  taken  as  proof  that  there  was  no  peril. 

The  fact  that  the  exertions  of  the  salvor  did  not  save  the  boat,  she  being  saved 
by  the  particular  manner  in  which  the  ice  broke  up,  does  not  deprive  him  of  the 
merit  of  a  salvor,  if  he  encountered  the  danger,  and  did  all  that  could  be  done 
under  the  circumstances. 

There  is  no  fixed  rule  of  compensation.  It  must  depend  upon  the  particular 
circumstances. '  It  may  be  a  per  centage  upon  the  property  saved,  or  a  fixed 
sum  to  be  assessed  pro  rata  upon  the  boat  and  cargo.  In  this  case  the  latter 
course  is  adopted. 

Mr.  r.  Walker  Proctor  for  Ubellant. 

Messrs.  C.  !>.  C<^n  and  A.  Taft  for  defendants. 

OPINION    OF   JUDGE   LBAVITT. 

Thi)  is  a  libel  in  personam  for  salvage,  prosecuted  by  Mi- 
chael N.  McGinnis,  against  the  owners  and  freighters  of  the 
steamboat  Pontiac,  No.  2. 
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The  material  facts  stated  in  the  libel,  on  which  the  claim 
of  salvage  is  founded  are,  that  on  the  dOth  of  Januaiy,  1852, 
the  steamboat  Pontiac,  with  a  valuable  cargo,  boand  for 
Cincinnati,  in  ascending  the  Ohio  river,  some  distance  below 
Louisville,  met  with  a  gorge  of  ice,  and  was  in  a  condition  of 
extreme  peril ;  that  having  been  deserted  by  all  her  passen- 
gers, and  many  of  her  officers  and  crew,  the  libellant,  then  a 
passenger  on  the  steamboat  Sparhawk,  also  attempting  to 
ascend  the  river,  and  involved  in  the  same  gorge,  was  re- 
quested by  A.  Warden,  the  master,  and  William  F.  Belser, 
one  of  the  owners  of  the  Pontiac,  to  take  charge  of  her,  and 
try  to  save  her,  the  said  master  and  owner,  then  being  about 
to  leave  her ;  and  that  the  libellant  did  accordingly  take 
charge  of  her,  and  with  the  assistance  of  some  of  the  officers 
and  crew,  saved  her  from  her  imminent  peril,  and  brought 
the  boat  and  cargo  safely  to  Cincinnati.  The  libellant  also 
avers,  that  upon  the  arrival  of  the  boat  at  Cincinnati,  he  con- 
sented to  the  delivery  of  the  freight  to  its  several  owners  and 
consignees,  but  retained  possession  of  the  boat  as  salvor,  till 
the  10th  of  February,  1852,  when  he  was  forcibly  expelled 
from  her  by  one  of  the  owners,  who  refused  to  make  him 
any  compensation  for  his  services,  except  his  wages  as  mas- 
ter, for  the  time  he  was  in  command.  The  libellant  claims 
reasonable  salvage  for  assistance  rendered  the  boat. 

The  answer  of  the  owners  of  the  boat  and  of  the  cargo, 
after  setting  out  the  circumstances  connected  with  the  stop- 
page of  the  boat  in  the  gorge  of  ice,  denies  that  she  was  in 
peril;  and  avers  that  the  libellant  was  employed  to  take 
charge  of  the  boat  as  master,  in  the  place  of  Captain  War- 
den, then  disabled  by  sickness,  and  not  as  salvor.  The  an- 
swer also  denies  that  the  Pontiac  wa^  deserted  or  abandon- 
ed at  the  time  the  libellant  took  charge  of  her,  and  alleges 
that  she  was  well  provided  with  men  and  the  means  neces- 
sary to  preserve  and  protect  her ;  and,  that  she  sustained 
no  damage,  and  proceeded  on  her  way  to  Cincinnati,  in 
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charge  of  the  libellant,  as  master,  becaoBe  of  the  continued 
ill  health  of  Captain  Warden,  and  his  inability  to  resume  the 
command ;  and,  that  the  services  of  the  libellant  do  not  en- 
title him  to  compensation  as  salvor. 

It  is  also  set  up  in  the  answer,  that  the  case  made  in  the 
libel  is  not  within  the  admiralty  jurisdiction  of  this  court. 

The  facts  requiring  notice,  preliminary  to  the  considera- 
tion of  the  points  arising  in  the  case,  as  established  by  the 
evidence,  may  be  summarily  stated  as  follows  :  In  the  after- 
noon of  the  30th  of  January  last,  the  steamboats  Ohio,  G;, 
W.  Sparhawk,  Washington,  Pontiac  No.  2,  Milton,  and  CoL 
Dickinson,  in  the  order  here  named,  were  attempting  to  as- 
cend the  Ohio  river,  through  a  narrow  opening  or  channel 
made  through  the  ice  by  two  boats  ahead  of  them,  when  the 
whole  body  of  the  gorged  ice  on  both  sides  of  this  channel, 
before  stationary,  began  to  move,  and  in  its  progress  en- 
tirely shut  up  the  passage  through  which  the  boats  before 
named  were  ascending ;  and  they  became  so  involved  in  the 
ice  as  to  render  it  impossible  to  move  by  the  aid  of  their  ma- 
chinery either  upward  or  downward.  The  maaa  of  gorged 
ice,  thus  set  in  motion,  moved  a  distance  of  two  or  three  hun- 
dred yards,  when  it  stopped.  By  this  moving  of  the  ice,  the 
Ohio,  being  ahead  of  all  the  other  boats,  was  forced  down  for 
some  distance  ;  the  Sparhawk,  being  the  next  to  the  Ohio, 
was  driven  down  against  the  Washington ;  and  such  was  the 
force  of  the  collision,  that  the  latter  boat  was  sunk.  The  Milton 
was  forced  against  the  Col.  Dickinson,  materially  injuring 
the  latter ;  and,  at  the  same  time,  the  Pontiac  was  swung 
round,  and  driven  stern  foremost  into  a  crack  or  opening  in 
the  ice,  toward  the  Indiana  shore,  where  she  lay  when  the 
ice  stopped  ;  her  bow  quartering  a  little  up  the  stream,  and 
her  stern  within  twenty  or  thirty  yards  of  the  shore.  During 
this  movement  of  the  ice,  and  from  the  great  danger  in  which 
all  the  boats  were  involved,  there  was  much  alarm  and  con- 
sternation among  the  passengers  and-  crews,  which  was  in- 
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creased  by  the  cry  that  the  wrecked  boat — the  Washington 
— was  on  fire.  The  passengers  and  some  of  the  officers  and 
crews  of  all  the  boats,  except  the  Ohio,  from  which  escape 
was  impossible,  from  the  thinness  of  the  ice  surrounding  her, 
left  the  boats  in  the  ice  and  sought  safety  on  shore.  The 
gorged  ice  extended  for  some  distance  above  and  below 
where  the  boats  lay  ;  and,  although  the  natural  thickness  of 
the  ice,  except  near  the  shores,  did  not  exceed  six  or  eight 
inchesi,  yet  as  the  result  of  the  stoppage  of  the  mass  of  de- 
scending ice,  it  was  so  piled  up  and  crowded  together,  that 
in  some  parts  of  the  gorge,  it  was,  as  estimated  by  the  wit- 
nesses, ten  feet,  or  even  twenty  feet  thick.  After  the  stop- 
page of  the  gorge,  leaving  the  Pontiac  in  the  position  before 
described,  by  the  direction  of  Captain  Warden,  she  was,  as 
far  as  practicable,  made  secure  in  her  place  by  a  line  or 
hawser,  passed  several  times  from  her  stern  to  the  shore ; 
and,  by  his  order  also,  the  ice  immediately  below  the  boat 
was  cut  away,  that  she  might  swing  in  toward  the  shore 
when  the  gorged  mass  should  again  start. 

The  libellant,  who  had  for  some  years  been  engaged  in 
steamboat  service  on  the  river,  both  as  a  pilot  and  master, 
was  a  passenger  on  the  Sparhawk.  Some  time  in  the  after- 
noon, subsequently  to  the  stoppage  of  the  gorge,  as  before 
noticed,  by  the  request  of  Captain  Warden,  and  the  concur- 
rence of  William  F.  Belser,  one  of  the  owners  of  the  Pontiac, 
and  then  a  passenger  on  her,  the  libellant  consented  to  take 
charge  of  her  as  master,  without  any  agreement  as  to  com- 
pensation, or  the  time  he  was  to  continue  in  command.  Cap- 
tain Warden  and  Mr.  Belser  then  left  the  Pontiac,  and  did 
not  come  on  board  again  that  night.  Between  six  and 
seven  o'clock  in  the  evening,  the  libellant  took  the  command 
of  the  boat,  and  was  on  duty  till  morning,  giving  throughout 
the  night  the  necessary  orders,  and  attending  to  the  usual 
duties  of  a  master.  About  eleven  o'clock  in  the  night,  from 
the  cracking  of  the  ice  above,  it  became  certain  it  would 
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again  shortly  be  in  motion  ;  and,  between  three  and  foar  in 
the  morning,  the  gorged  mass  started  and  passed  down  with- 
out any  injury  to  the  Pontiac.  In  the  morning,  after  reliev- 
ing her  wheel  from  the  ice  which  was  gorged  under  and 
upon  it,  the  boat  proceeded  on  her  course  upward,  in  com- 
mand of  the  libellant,  and  arrived  at  Cincinnati  on  the  5th 
of  February. 

This  general  view  of  the  evidence  will  suffice,  as  opening 
the  way  for  the  consideration  of  the  points  arising  in  the 
case. 

It  is  insisted,  in  the  first  place,  by  the  counsel  for  the  re- 
spondents, that  the  libellant,  as  master  of  the  Pontiac,  has 
no  claim  for  salvage  service ;  having  performed  no  duty  that 
he  was  not  bound  to  perform  in  virtue  of  his  official  relation 
to  the  boat. 

There  is  no  room  to  doubt  the  correctness  of  the  position, 
as  a  principle  of  maritime  law,  that  a  master,  for  any  ordi- 
nary service  in  saving  his  vessel  or  cargo,  cannot  assert  a 
claim  for  salvage.  It  is  well  settled,  that,  '^  in  general,  nei- 
ther the  master,  nor  a  passenger,  seaman,  or  pilot,  is  entitled 
to  compensation  in  the  way  of  salvage,  for  the  ordinary  as- 
sistance he  may  have  afforded  a  vessel  in  distress,  as  it  is 
no  more  than  a  duty ;  for,  a  salvor  is  a  person  who,  without 
any  particular  relation  to  a  ship  in  distress,  proffers  useful 
service,  and  renders  it,  without  any  pre-existing  contract, 
making  the  service  a  duty.  But  a  passenger  or  an  officer, 
acting  as  such,  for  extraordinary  exertions  beyond  the  line 
of  his  duty,  has  been  deemed  entitled  to  liberal  compensa- 
tion as  salvage."  3  Kent's  Com.  246;  1  Conkling's  Admi- 
ralty 274. 

In  the  case  before  the  court,  the  evidence  affords  no  ground 
for  the  conclusion,  that  the  services  of  the  libellant  were  of 
such  an  extraordinary  character  as  to  entitle  him  to  salvage, 
if  he  is  to  be  viewed  merely  as  the  master  of  the  boat,  under 
the  usual  circumstances  of  employment  as  such.    But  it 
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Beems  to  the  court  a  pertinent  inquiry,  whether  under  the 
peculiar  circumstanceB  in  which  the  libeilant  took  charge  of 
the  Pontiac,  he  is  within  the  scope  and  reason  of  the  rule  ex- 
cluding a  master,  for  ordinary  services,  from  setting  up  a 
claim  for  salvage  The  rule  is  founded  en  considerations  of 
public  policy,  and  is  designed  for  the  protection  of  the  great 
interests  of  navigation  and  commerce.  The  obvious  propri- 
ety, not  to  say  necessity,  of  providing  against  temptations  to 
place  property  afloat  on  the  ocean,  lakes,  or  rivers,  in  a  sit- 
uation of  peril,  for  the  fraudulent  purpose  of  asserting  a 
claim  of  salvage  for  its  protection  and  safety  ,led  to  its  adop- 
tion. It  is  a  rule,  therefore,  founded  in  good  sense  ;  and,  in 
all  proper  cases,  should  be  rigidly  observed.  But  I  do  not 
perceive  its  applicability  to  the  case  of  this  libeilant.  He 
was  a  passenger  on  another  boat,  and  could  have  had  no 
agency  in  bringing  the  Pontiac  into  the  position  of  danger 
in  which  it  is  averred  she  was  placed.  He  was  under  no  ob- 
ligation to  take  command  of  her,  or  in  any  way  to  incur  any 
hazard  or  render  any  aid  for  her  protection  or  safety.  He 
was  requested  to  take  charge  of  the  boat,  with  an  injunction 
to  save  her  if  possible,  and  without  any  stipulation  as  to 
wages  or  compensation.  Do  not  these  circumstances  take 
the  case  out  of  the  operation  of  the  rale  referred  to,  exclud- 
ing a  master,  in  ordinary  cases,  from  asserting  a  claim  for  sal- 
vage service  ?  And  may  not  the  libeilant  be  fairly  regarded 
as  one  who,  within  the  definition  before  cited,  has  virtually 
profiTered  and  rendered  useful  service  to  a  boat  in  distress, 
without  any  pre-existing  contract  making  the  service  a  duty  ? 
So  far  as  motive  is  concerned,  the  facts  do  not  allow  the  pre^ 
sumption  that  the  libeilant  would  voluntarily  incur  the  re- 
sponsibilities and  hazard  resulting  from  his  taking  command 
of  the  boat,  for  the  trifling  pecuniary  remuneration  he  would 
be  entitled  to  as  master,  at  the  ordinary  rate  of  wages,  for 
the  few  days  that  he  would  be  employed  as  such.  It  is 
therefore  consistent  with  the  facts  to  suppose,  that  he  looked 
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for  some  compensation  for  his  services  beyond  the  usual  pay 
of  a  master. 

In  stating,  as  the  result  of  my  examination,  that  under  the 
circumstances  of  this  case,  I  do  not  regard  the  fact  that  the 
libellant  was  in  the  position  of  master  at  the  time  ihe  service 
was  rendered,  as  excluding  him  from  a  claim  for  salvage,  it 
is  proper  I  should  say,  that  I  have  reached  this  conclusion, 
without  the  aid  of  any  authorities  bearing  on  the  point.  In 
looking  into  the  few  books  on  maritime  law,  which  are  ac* 
cessible  to  me,  I  have  found  no  case  reported,  or  principle 
settled,  which  directly  touches  the  inquiry  here  involved. 

The  next  point  made  by  the  counsel  for  the  respondent  is, 
that  the  steamboat  Pontiae,  at  the  time  libellant  took  charge 
of  her  as  master,  and  while  he  was  in  command,  was  not  in 
such  a  condition  of  imminent  peril  as  to  be  a  subject  of  sal- 
vage service. 

It  is  a  well  settled  principle  of  maritime  law,  that  *'  to  war* 
rant  a  claim  of  salvage,  the  danger  to  the  property  saved 
must  be  real  and  imminent.  Mere  speculative  danger  is  in- 
sufficient ;  but  it  need  not  be  such  that  escape  from  it  by 
other  means  was  impossible."  Talbot  v..  Seaman^  1  Cranch's 
R.  1.    [1  Cond.  R.  229.] 

In  looking  into  the  evidence,  it  is  impossible  to  resist  the 
conclusion,  that  the  Pontiae  was  in  great  danger,  at  the  time, 
and  after  the  libellant  took  charge  of  her.  Her  position 
after  the  moving  of  the  ice  in  the  afternoon,  has  been  before 
noticed.  She  lay  with  her  stem  toward  shore,  in  a  crack  or 
opening  in  the  ice ;  her  bow  out,  with  a  slight  angle  up 
stream ;  her  stern  being  made  fast  to  a  rock  on  shore  by 
lines.  Several  witnesses — of  long  experience  on  the  river, 
and  familiar  with  all  its  perils — say,  they  considered  it  cer- 
tain the  whole  mass  of  ice  in  the  river  would  be  in  motion 
during  the  night.  They  also  state  that  there  was  the  strong- 
est probability,  amounting,  in  the  opinion  of  some  of  them  to 
a  certainty,  that  when  the  ice  did  start,  all  the  boats  in  the 
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gorge  would  be  lost.  Some  of  the  witnesses  state,  that  the 
Pontiac,  from  her  position  and  her  heavy  freight,  was  in  the 
greatest  danger.  There  was  danger— some  of  the  witnesses 
thought  it  inevitable — ^that  the  heavy  shore  ici  would  press 
down  against  the  upper  side  of  the  boat  and  crush  her ;  or, 
otherwise,  the  lines  with  which  she  was  made  fast  would  be 
broken,  and  she  would  be  carried  down  and  wrecked  upon 
Rock  Island,  a  short  distance  below.  It  appecu-s,  too,  from 
the  conduct  of  the  passengers  on  all  the  boats,  that  they 
thought  there  was  the  most  imminent  danger  the  boats  would 
be  lost  during  the  night  All  left  the  boats  and  went  ashore, 
although  the  night  was  very  dark,  with  constant  rain ;  pre- 
ferring to  encounter  the  discomfort  of  exposure  to  the  in- 
clemencies of  the  weather — some  without  any  shelter,  and 
some  imperfectly  protected  by  tents — to  remaining  on  the 
boats.  As  many  of  the  officers  and  crews  of  the  boats  as 
were  not  needed  for  their  management,  also  went  on  shore. 
Mr  Belser,  one  of  the  owners  of  the  Pontiac,  left  her  as  al- 
ready stated,  with  a  charge  to  the  libellant,  in  taking  com- 
mand, to  save  the  boat  if  possible.  Captain  Warden  also, 
on  account  of  his  leeble  health,  went  ashore  ;  giving,  as  the 
reason,  that  remaining  on  board,  in  case  of  accident  to  the 
boat,  he  might  be  obliged  to  take  to  the  water,  which  would, 
as  he  thought,  endanger  his  life,  in  his  then  condition  of 
bodily  ailment.  Several  witnesses — some  of  them  officers 
on  the  Pontiac— state,  that  no  pecuniary  consideration  would 
have  induced  them  to  stay  on  board  during  the  night. 

The  event  so  confidently  anticipated  in  the  evening,  actu- 
ally happened  during  the  night.  The  whole  mass  of  the 
gorged  ice  moved  about  three  o'clock,  threatening  all  the 
boats  with  destruction.  But  one,  however,  the  Dickinson, 
was  seriously  injured.  That  the  Pontiac  was  not  lost  was 
owing  to  the  fact  that  the  gorge  broke  first  toward  the  mid- 
dle of  the  river,  and  did  not  carry  with  it  all  the  heavy  shore 
ice  above  her. 
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This  summary  of  the  facts  in  this  case  shovirs,  I  think,  con- 
clusively, that  the  danger  to  which  the  Pontiac  was  exposed 
during  the  night  referred  to,  was  not  merely  speculative,  but 
real  and  imminent.  It  is  true,  it  is  not  proved  that  but  for 
the  service  and  assistance  of  the  libellant  the  boat  would  not 
have  been  saved.  Yet  there  can  be  no  doubt  that  his  taking 
the  command  of  her,  under  the  circumstances,  involved  great 
personal  peril  to  himself ;  and  that  without  his  services,  the 
boat  and  cargo  would  have  been  in  much  greater  danger  of 
being  lost.  Captain  Warden,  very  justifiably,  under  the 
pressure  of  sickness,  left  her,  as  did  also  Mr.  Belser,  one  of 
the  owners.  The  presence  of  a  master,  for  the  proper  man- 
agement and  security  of  the  boat  and  cargo  during  the  night, 
was  indispensable.  And  the  libellant,  in  consenting  to  take 
charge  of  her,  in  her  condition  of  peril,  and  doing  all  that 
could  be  done  for  her  safety,  it  seems  to  me,  is  not  only  enti- 
tled to  the  credit  of  courageous  and  meritorious  conduct,  but 
to  a  compensation,  as  for  a  salvage  service. 

In  the  United  States  Digest,  Sup.  vol.  2,  731, 1  find  the 
doctrine  asserted,  that,  "  in  all  cases  where  services  are  ren- 
dered in  saving  property  in  danger  of  being  lost  on  the  high 
seas,  or  when  wrecked  or  stranded  on  the  shore,  it  is^  in  the 
sense  of  the  maritime  law,  a  salvage  service."  The  case  re- 
ferred to  in  the  Digest  is  that  of  the  Centurion,  Ware's  R. 
477.  I  have  not  been  able  to  refer  to  the  Reports  from 
which  the  above  citation  from  the  Digest  purports  to  have 
been  taken.  If  the  principle  is  truly  stated  in  the  Digest,  it 
is  certainly  broad  enough  to  embrace  the  present  as  a  proper 
salvage  claim. 

In  reference  to  the  amount  of  the  compensation  in  salvage 
cases,  there  is  no  fixed  rule.  It  is  always  to  be  determined 
by  the  sound  discretion  of  the  court.  In  the  case  of  the 
Adventure,  8  Cranch's  R.  221,  [3  Cond.  R.  93,]  Mr.  Jus- 
tice Johnson,  in  delivering  the  opinion  of  the  court,  says  : 
"  It  (the  amount  to  be  allowed)  must  in  every  case  depend 
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upon  peculiar  circumstances,  such  aa  peril  incurred,  labor 
sustained,  value  decreed,  etc.,  all  of  which  must  be  estimated 
and  weighed  by  the  court  that  awards  the  salvage.''  Again : 
*'  As  far  as  our  inquiries  have  extended,  when  a  proportion  of 
the  thing  saved  has  been  awarded,  a  half  has  been  the  maxi- 
mum, and  an  eighth  the  minimum ;  below  that  it  is  usual  to 
adjudge  a  compensation  in  numero?^  '*  The  reward  should 
be  such  as  not  only  to  afford  an  ample  remuneration  to  the 
salvor  for  the  risk  of  life  and  property,  and  for  the  labor,  pri- 
vations, and  hardships  encountered,  but  so  liberal  as  to  fur- 
nish a  sufficient  incentive  to  similar  exertions  by  others." 
1  Conkling's  Admiralty  282  ;  1  Sumner's  R.  400,  413.  ''  If 
the  property  saved  is  of  great  value,  or  if  it  was  in  a  condi- 
tion apparently  hopeless,  but  for  the  interposition  of  the  sal- 
vors, or  if  the  service  was  undertaken  with  alacrity,  and  ex- 
ecuted with  a  high  degree  of  skill  and  energy ;  or  if  it  in- 
volved extraordinary  peril,  or  required  severe  and  exhaust- 
ing labor,  the  retribution  ought  to  be  proportionally  libera). 
The  opposite  of  either  of  these  circumstances  ought,  conse- 
quently, to  produce  the  opposite  effect ;"  1  Conkling's  Admi- 
ralty. 285 — and  the  authorities  there  cited. 

But  this  claim  of  this  libellant  cannot  be  viewed  as  of  the 
highest  order  of  merit,  and  as  entitling  him  to  a  high  rate  of 
compensation.  His  conduct  was  certainly  praiseworthy,  and 
such  as  to  give  him  a  fair  claim  to  remuneration  beyond  the 
ordinary  pay  of  a  master ,  but  there  was  not  the  personal 
risk, exposure,  hardship,  and  labor;  nor  is  there  the  certainty 
that  the  property  was  saved  through  his  interposition,  that 
will  justify  a  large  allowance  to  him  as  a  salvor.  And  it 
may  not  be  improper  here  to  remark,  that  in  salvage  claims 
arising  on  the  western  rivers,  the  precedents  of  courts  ad- 
ministering the  admiralty  law  on  the  ocean,  in  regard  to  the 
amount  of  compensation,  cannot  be  safely  adopted.  In  gen- 
eral, the  peril  of  life,  in  cases  of  disaster  on  our  rivers,  afford- 
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ing  a  claim  for  salvage  service,  is  not  equal  to  those  result- 
ing from  disasters  on  the  ocean. 

Upon  the  whole  view  of  the  case,  the  court  adopt  the  sug- 
gestion of  Mr.  Justice  Johnson,  in  the  case  before  referred  to, 
and  award  a  compensation  in  numeroy  to  the  libellant,  instead 
of  any  fixed  per  centage,  or  proportion  of  the  value  of  the 
properly.  And  this  amount  is  fixed  at  five  hundred  dollars, 
to  be  assesssed  upon  the  boat  and  the  cargo,  according  to 
their  value  at  the  port  of  Cincinnati. 

Upon  the  question  of  jurisdiction,  the  court  has  only  to 
remark,  that  the  opinion  of  the  Supreme  Court  at  its  last  ses- 
sion, in  the  case  of  the  Genesee  Chief  and  others  v.  Fitzhugh 
and  others,  12  Howard's  Sup.  Court  R.  443,  is  regarded  as 
decisive.  The  decision  in  that  case  is  authoritative  in  all 
the  courts  of  the  Union.  By  it  the  doctrine  is  settled,  "  that 
the  admiralty  and  maritime  jurisdiction  granted  to  the  fede- 
ral government  by  the  constitution  of  the  United  States  is 
not  limited  to  tide-waters,  but  extends  to  all  public  naviga- 
ble lakes  and  rivers,  where  commerce  is  carried  on  between 
difierent  States,  or  with  a  foreign  nation." 
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The  General  Conference  of  the  Methodist  Bpiscopal  Chnrch  is  a  delega- 
ted orrepresentatiTebodj,  with  limited  constitutional  powers ;  and  possesses 
no  authority,  directly  or  indirectly,  to  divide  the  Church. 

In  the  adoption  of  the  "  Plan  of  Separation"  in  1844,  there  was  no  claim 
to,  or  exercise  of,  such  a  power. 

As  the  General  Conference  is  prohibited  from  any  application  of  the  pro- 
duce of  the  Book  Concern,  except  for  a  specified  purpose,  and  in  a  specified 
manner ;  and  as  the  annual  conferences  have  refused  to  remove  this  prohibition, 
by  changing  or  modifying  the  sixth  restrictive  rule,  the  General  Conference 
24 
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hms  no  power  to  apportion  or  divide  the  Concern,  or  its  produce,  except  as  pro- 
vided for  by  said  rule. 

Said  Book  Concern  is  a  charity,  devoted  expressly  to  the  use  and  benefit 
of  the  traveling,  supernumerary,  and  superannuated  preachers  of  the  Methodist 
Episcopal  Church,  their  wives,  widows,  and  children,  continuing  in  it  as  an 
organised  Church  ;  and  any  individual,  or  any  number  of  individuals,  with- 
drawing from,  and  ceasing  to  be  members  of  the  Church,  as  an  organised  body, 
cease  to  be  beneficiaries  of  the  charity. 

It  is  the  undoubted  right  of  any  individual  preacher  or  member  of  said 
Church,  or  any  number  of  preachers,  or  members ;  or  any  sectional  portions  or 
divisions  thereof,  to  withdraw  from  it,  at  pleasure  ;  but  in  withdrawing,  thej 
take  with  them  none  of  the  rights  of  property  pertaining  to  them  while  in  the 
Church ;  and,  the  withdrawal  of  the  southern  and  south-western  confer- 
ences in  1845,  being  voluntary,  and  not  induced  by  any  positive  necessity,  is 
within  the  principle  here  stated. 

The  defendants,  as  trustees  or  agents  of  the  Book  Concern  at  Cincinnati, 
being  corporators  under  a  law  of  Ohio,  and  required,  by  such  law, "  to  conduct 
the  business  of  the  Book  Concern  in  conformity  with  the  rules  and  regulations 
of  the  General  conference,"  in  withholding  from  the  Church  South,  any  part 
of  the  property  or  proceeds  of  said  Book  Concern,  have  been  guilty  of  no  breach 
of  trust,  or  any  improper  use  or  application  of  the  property  or  funds  in  their 
keeping. 

This  is  not  a  case  of  a  lapsed  charity,  justifying  a  court  of  equity  in  con- 
structing a  new  scheme  for  its  application  and  administration;  and  the 
complainants,  and  those  they  represent,  have  no  such  personal  claim  to,  or 
interest  in,  the  property  and  funds  in  controversy,  as  will  authorize  a  decree  in 
their  favor,  on  the  basis  of  individual  right 

Messrs.  H.  Stanbery,  Brien^  and  R,  M,  Corunne  for  com- 
plainants. 
Messrs.  Ewing,  Lane  and  Riddle  for  defendants. 

OPIinON   OF   JUDGE   LEAVrTT. 

This  bill  is  prosecuted  in  the  names  of  Smith,  Green,  and 
Parsons,  appointed  as  they. aver,  commissioners  by  the  au- 
thority of  the  Methodist  Episcopal  Church  South,  and  of 
John  Kelly  and  James  W.  Allen,  supernumerary  preachers, 
and  John  Tevis,  a  superannuated  preacher,  all  belonging  to 
the  traveling  connection  of  said  Church,  and  having,  as  they 
allege,  in  common  with  the  whole  body  of  preachers  in 
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such  oonnectioQ,  a  personal  interest  in  all  the  property  held 
by  the  Methodist  Episcopal  Church.  They  aver  that  they 
act  by  the  authority  of  the  general  conference  and  the  annual 
conferences  of  the  Church  South,  and  file  their  bill  for  the 
benefit  and  in  behalf  of  said  Church,  and  of  themselves,  and 
all  other  traveling  preachers,  and  other  persons  interested  in 
its  funds  and  property. 

The  defendants  are  Leroy  Swormstedt  and  John  H.  Pow- 
er, agents  of  the  Book  Concern  at  Cincinnati,  and,  as  such, 
having,  as  averred  in  the  bill,  in  law,  the  custody  and  control 
of  the  property  and  eflTects  of  said  Book  Concern,  and  James 
B.  Finley,  all  being  in  the  traveling  connection  of  the  Meth- 
odist Episcopal  Church,  and  interested  in  its  funds  and  prop- 
erty. 

After  asserting  the  claim  of  the  Church  South  to  the  prop- 
erty in  question,  growing  out  of  the  alleged  division  of  the 
Methodist  Episcopal  Church,  in  1845,  the  bill  alleges  that  the 
said  commissioners  have  made  unavailing  efiforts  to  efifect  an 
amicable  adjustment  of  the  matters  in  controversy ;  and 
they  now  resort  to  this  court,  asking  a  decree  for  an  account 
and  an  equitable  apportionment  and  division  of  the  property 
and  efifects  set  out  in  the  bill. 

The  property  directly  involved  in  this  suit  is  the  Methodist 
Book  Concern  at  Cincinnati,  consisting,  as  the  bill  alleges, 
of  houses,  lots,  machinery,  printing-presses,  books,  paper, 
debts,  cash,  and  other  efifects,  amounting  to  about  the  sum  of 
two  hundred  thousand  dollars. 

It  may  be  well  here  to  notice,  that  thb  Book  Concern  had 
its  origin  at  an  early  period  of  the  Methodist  Episcopal 
Church,  in  this  country.  Its  primary  object  seems  not  to 
have  been,  the  founding  of  a  charity  for  the  future  benefit  of 
the  traveling  clergy,  but  to  furnish,  at  a  cheap  rate,  books 
and  periodicals  imder  the  sanction  and  auspices  of  the 
church,  suited  to  the  wants  and  improvement  of  the  Metho- 
dist communion,  in  science,  morals,  and  religion ;  thus  serv* 
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A — 

ing  as  an  auxiliary  agency  in  the  consummation  of  the  great 
end,  early  avowed  by  that  Church,  of  **  spreading  scriptural 
holiness  through  these  lands."  The  pecuniaiy  means  by 
which  it  was  enabled  to  commence  its  operations,  were  made 
up  by  the  donations  of  preachers  and  other  persons,  who  fa- 
vored the  laudable  purpose  of  its  institution.  For  a  time, 
all  the  traveling  preachers  in  the  connection  were  required  to 
contribute  annually  a  fixed  sum,  in  aid  of  its  funds.  Its 
first  location  was  at  Philadelphia,  from  whence,  however,  it 
was  removed,  in  1804,  to  the  city  of  New  York.  Through 
the  active  efibrts  of  the  traveling  ministry,  who  were  requir- 
ed to  act  as  agents  for  the  sale  of  the  books  and  publications 
of  the  Concern,  they  Were  extensively  disseminated  and  sold. 
Its  means  and  resources  had  become  greatly  increased,  and 
the  sphere  of  its  usefulness  was  fast  extending,  when,  in 
1836,  it  was  destroyed  by  fire.  Soon  after  this  calamitous 
event,  as  the  result  of  active  efforts  made  in  its  behalf,  it  was 
again  placed  on  a  basis  of  efficiency  and  prosperity  by  the 
liberal  contributions,  not  only  of  those  in  the  church,  but  of 
others  not  belonging  to  the  connection.  In  1620,  a  branch  of 
the  Concern  was  established  in  Cincinnati,  connected  with 
and  subordinate  to  the  institution  in  New  York.  In  1839,  by 
an  act  of  the  Legislature  of  the  state  of  Ohio,  the  branch  at 
Cincinnati  was  incorporated,  and  the  agents  then  in  office,  or 
who  should  subsequently  be  appointed  by  the  general  confer- 
ence of  the  Methodist  Episcopal  Church,  were  created  a  body 
politic  and  corporate  by  the  name  of  the  "  Methodist  Book 
Concern ;"  and  it  was  declared,  by  the  act  of  incorporation, 
that  the  agents  ''  shall  hold  their  agency,  and  conduct  the  bu- 
siness of  the  Concern  in  conformity  with  the  rules  and  regu- 
lations of  the  said  general  conference."  Under  the  able  and 
faithful  administration  of  the  agents  intrusted  with  its  man- 
agement, this  Book  Concern  has  greatly  prospered,  and  its 
capital  and  resources  have  rapidly  increased. 
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Previous  to  the  year  1796^  the  profits  arising  from  the  sales 
of  books  were  applied  exclusively  to  pious  and  charitable 
objects,  but  principally  to  the  support  of  traveling  preach- 
ers and  their  families.  The  conference  of  that  year  deter* 
mined  that  those  profits  should  be  applied  wholly  to  the  relief 
of  traveling  preachers,  including  such  as  were  superannua- 
ted, and  the  widows  and  orphans  of  those  who  were  deceased. 
From  that  period,  this  fund  has  been  regarded  as  pledged  to 
this  charitable  use ;  and  by  the  sixth  restrictive  article  of  the 
constitution  of  1808,  which  will  be  more  fully  noticed  hereaf- 
ter, it  is  placed  out  of  the  power  of  the  general  conference  to 
divert  this  fund  to  any  other  purpose,  except  by  ^'  the  concur- 
rent recommendation  of  three-fourths  of  all  the  members  of 
the  several  annual  conferences,  who  shall  be  present  and 
vote  on  such  recommendation,"  and  the  approving  vote  of 
two-thirds  of  the  succeeding  general  conference. 

It  may  be  proper  here  to  state  that,  by  the  Discipline  of 
the  Church,  the  annual  conferences  are  the  distributers  of  this 
fund  to  those  entitled  to  its  benefit.  They  report  to  the  gen- 
eral conference  the  names  and  number  of  persons  who  are 
entitled  as  beneficiaries  to  receive  it,  and  the  sum  to  be  paid 
to  each,  and  the  amount  is  then  apportioned  to  the  several 
annual  conferences,  and  paid  to  them  for  distribution.  But 
this  fund  is  only  to  be  used  to  make  up  deficiencies  in  the 
amounts  requisite  for  the  support  of  its  beneficiaries.  All 
are  not  entitled,  as  a  matter  of  course,  to  share  its  benefits ; 
but  such  only  as  are  deficient,  from  the  failure  of  the  quar- 
terly and  annual  conferences  to  raise  the  requisite  sums,  by 
collections  and  contributions,  for  their  support. 

Such,  then,  is  briefly  the  origin,  history,  and  purpose  of  this 
charity,  and  the  principle  on  which,  and  the  machinery  by 
which,  it  is  to  be  administered  to  its  beneficiaries. 

These  remarks  have  prepared  the  way  for  the  consideration 
of  the  claim,  set  up  by  the  complainants,  to  the  property  in  con- 
troversy.   And,  in  stating  the  conclusions  of  the  court  on  the 
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points  presented  in  this  case,  it  is  not  regarded  as  necessaiy 
to  refer,  with  great  minuteness,  to  the  allegations  of  the  par- 
lies, as  set  forth  in  the  bill  and  answer ;  nor  to  the  great 
mass  of  documentary  proofs  read,  and  analyzed,  and  lai^ely 
and  ably  discussed  by  counsel  on  the  hearing.  There  b,  in 
truth,  very  little  conflict  between  the  parties  as  to  the  facts 
involved  in  the  controversy.  The  questions  arising  in  the 
case  are  mainly  those  of  legal  inference  and  construction. 
These,  though  not  numerically  formidable,  open  a  wide  field 
for  investigation,  and  are  exceedingly  important  in  their  bear- 
ing upon  the  unfortunate  controversy  pending  between  the 
two  portions  of  the  great  and  respectable  Methodist  commu- 
nity in  the  United  States.  And  no  one,  having  a  just  com- 
prehension of  the  character  of  the  issues  in  this  case,  will 
allege  that  there  was  any  waste  of  time  or  of  mental  effort 
in  the  protracted  and  able  arguments  of  counsel,  in  the  pre- 
sentation of  their  points,  on  the  hearing. 

It  is  distinctly  assumed  by  the  complainants,  in  their  bill, 
and  strenuously  urged  by  their  counsel,  as  the  basis  of  a  de- 
cree of  this  court,  for  the  apportionment  and  division  of  the 
property  and  funds  in  dispute,  that  the  Methodist  Episcopal 
Church  in  the  United  States,  as  it  existed  prior  to  and  at  the 
time  of  the  action  of  the  general  conference  of  1844,  and  the 
proceedings  that  were  the  sequences  of  that  action,  is  no  lon- 
ger one  church,  but  two  churches  ;  which,  though  alike  in  faith, 
doctrine,  and  discipline,  are  entirely  separate  and  distinct  in 
their  organization.  After  stating,  at  length,  the  resolutions 
adopted  by  the  general  conference  on  the  8th  of  June,  in  the 
year  just  named,  designated  as  the  ''  Plan  of  Separation ;" 
also,  the  proceedings  of  the  convention  of  delegates,  held  at 
Louisville,  on  the  1st  of  May,  1845,  and  the  resolutions  of 
the  council  of  Bishops  at  New  York,  on  the  2d  of  July,  in 
the  same  year,  the  bill  alleges,  "  that  by  and  in  virtue  of  the 
foregoing  proceedings,  the  Methodist  Episcopal  Church  in  the 
United  States,  as  it  existed  before  the  year  1844,  became 
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and  was  divided  into  two  distinct  Methodist  Episcopal 
Chorchesy  with  distinct  and  independent  powers  and  author- 
ity, composed  of  the  several  annual  conferences,  charges, 
stations,  and  societies,  lying  and  being  north  and  south  of 
the  aforesaid  line  of  division." 

As  the  proceedings  referred  to  present  one  of  the  most  im- 
portant questions  arising  in  this  case,  it  will  be  proper  to 
notice  them  here  with  some  particularity. 

The  first  of  the  resolutions  embodied  in  the  so-called 
*'  Plan  of  Separation  "  is  in  these  words : 

<<  Resolved,  By  the  delegates  of  the  several  annual  confer- 
ences, in  general  conference  assembled, 

'^  1.  That  should  the  annual  conferences  in  the  slavehold- 
ing  states  find  it  necessary  to  unite  in  a  distinct  ecclesiasti- 
cal connection,  the  following  rule  shall  be  observed  with  re- 
gard to  the  northern  boundary  of  such  connection :  All  the 
societies,  stations,  and  conferences,  adhering  to  the  Church 
in  the  south  by  a  vote  of  the  mfyority  of  the  members  of  said 
societies,  stations,  and  conferences,  shall  remain  under  the 
unmolested  pastoral  care  of  the  Southern  Church ;  and  the 
ministers  of  the  Methodist  Episcopal  Church  shall  in  no  wise 
attempt  to  organize  churches  or  societies,  within  the  limits  of 
the  Church  South;  nor  shall  they  attempt  to  exercise  any 
pastoral  oversight  therein,  it  being  understood  that  the  min- 
istry of  the  South  recipr6ca]Iy  observe  the  same  rule  in  rela- 
tion to  stations,  societi^,  and  conferences,  adhering,  by  a 
vote  of  the  majority,  to  the  Methodist  Episcopal  Church ; 
provided,  also,  that  this  rule  shall  apply  only  to  societies,  sta- 
tions, and  conferences,  bordering  on  the  line  of  division,  and 
not  to  interior  charges,  which  shall,  in  all  cases,  be  left  to  the 
care  of  that  Church  within  whose  territory  they  are  situated. 

*'  2.  That  ministers,  local  and  traveling,  of  every  grade 
and  office  in  the  Methodist  Episcopal  Church,  may,  as  they 
prefer,  remain  in  that  Church,  or,  without  blame,  attach 
themselves  to  the  Church  South. 
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*'  3.  Resolved^  by  the  delegates  of  all  the  annaal  conferencesy 
in  general  conference  assembled,  That  we  recommend  to 
all  the  annual  conferences,  at  their  first  approaching  sessions, 
to  authorize  a  change  in  the  sixth  restrictive  article,  so  that 
the  first  clause  shall  read  thus  :  *  They  shall  not  appropriate 
the  produce  of  the  Book  Concern,  nor  of  the  chartered  Fund, 
to  any  other  purpose  other  than  for  the  benefit  of  the  travel- 
ing, supernumerary,  superannuated,  and  worn  out  preachers, 
their  wives,  widows,  and  children,  and  to  such  other  purposes 
as  may  be  determined  upon  by  a  vote  of  two-thirds  of  the 
members  of  the-general  conference.' " 

4.  Provides,  That  when  the  general  conference  shall  have 
voted  to  concur  in  the  proposed  change  of  the  sixth  restric- 
tive rule,  the  agents  at  New  York  and  Cincinnati  shall,  and 
they  are  hereby  authorized  and  directed  to  deliver  over  to  any 
authorized  agent  or  appointee  of  the  Church  South — should 
one  be  organized — all  notes  and  book  accounts  against  the 
ministers,  church  members,  or  citizens  within  its  boundaries, 
with  authority  to  collect  the  same  for  the  sole  use  of  the 
Southern  Church ;  and  the  said  agents  shall  also  convey  to 
the  aforesaid  agent  or  appointee  of  the  South  all  the  real  es- 
tate, and  assign  to  him  all  the  property,  including  presses, 
stock,  and  all  right  and  interest  connected  with  the  printing 
establishments  at  Charleston,  Richmond,  and  Nashville, 
which  now  belong  to  the  Methodist  Episcopal  Church. 

5.  Provides,  That  when  the  change  in  the  sixth  restrictive 
rule  shall  be  made,  there  shall  be  transferred  to  the  agent  of 
the  Southern  Church,  so  much  of  the  produce  and  capital  of 
the  Methodist  Book  Concern,  as  will,  with  the  notes,  book 
accounts,  presses,  etc.,  mentioned  in  the  last  resolution,  bear 
the  same  proportion  to  the  whole  property  of  said  Concern, 
that  the  traveling  preachers  in  the  Southern  Church  shall 
bear  to  all  the  traveling  ministers  of  the  Methodist  Episcopal 
Church ;  the  divisions  to  be  made  on  the  basis  of  the  number 
of  preachers  in  the  forthcoming  Minutes. 
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6.  Directs  the  manner  in  which  the  payments  and  trans- 
fer shall  be  made. 

7.  Appoints  commissioners  to  carry  into  effect  the  ar» 
rangements,  etc. 

8.  Directs  the  agents  at  New  York  to  act  in  concert  with 
Southern  agents,  in  carrying  out  the  resolutions,  etc. 

**  9.  That  all  the  property  of  the  Methodist  Episcopal 
Church,  in  meeting-houses,  parsonages,  colleges,  schools, 
conference  funds,  cemeteries,  and  of  every  kind,  within  the 
limits  of  the  Southern  organization,  shall  be  forever  free  from 
any  claim  set  up  on  the  part  of  the  Methodist  Episcopal 
Church,  so  far  as  this  resolution  can  be  of  force  in  the  prem« 
ises." 

The  tenth,  eleventh,  and  twelfth  resolutions  are  not  impor- 
tant. 

The  first  resolution  of  the  Louisville  Convention  is  the 
only  one  necessary  to  be  set  forth.    It  is  as  follows : 

"  Be  it  resolved  by  the  delegates  of  the  several  annual  con- 
ferences of  the  Methodist  Episcopal  Church,  in  the  slave- 
holding  states,  in  general  convention  assembled.  That  it  is 
right,  expedient,  and  proper,  to  erect  the  annual  conferences 
represented  in  this  convention,  into  a  distinct  ecclesiastical 
connection,  separate  from  the  jurisdiction  of  the  general  con- 
ference of  the  Methodist  Episcopal  Church,  as  at  present 
constituted ;  and  accordingly,  we,  the  delegates  of  said  an- 
nual conferences,  acting  under  the  provisional '  Plan  of  Sep- 
aration,' adopted  by  the  general  conference  of  1844,  do  sol- 
emnly declare  the  jurisdiction  hithel'to  exercised  over  said  an- 
nual conferences,  by  the  general  conference  of  the  Methodist 
Episcopal  Church,  entirely  dissolved  ;  and  that  the  said  annual 
conferences  shall  be,  and  they  hereby  are  constituted,  a  sepa- 
rate ecclesiastical  connection,  under  the  provisional '  Plan  of 
Separation'  aforesaid,  and  based  upon  the  Discipline  of  the 
Methodist  Episcopal  Church ;  comprehending  the  doctrines 
and  entire  moral,  ecclesiastical,  and  economical  rules  and 
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regulations  of  said  Discipline,  except  only  in  so  far  as  verbal 
alterations  may  be  necessary  to  a  distinct  organization,  and 
to  be  known  by  the  style  and  title  of  the  Methodist  Episco- 
pal Church  South." 

These,  then,  are  the  proceedings  by  force  of  which,  it  is 
insisted,  a  division  of  the  Methodist  Episcopal  Church  has 
been  legally  and  constitutionally  effected ;  and  that,  as  a  ne- 
cessary result,  all  rights  of  property  pertaining  to  the  com- 
plainants, and  those  they  represent,  as  traveling  preachers  of 
that  Church,  belong  to  them  in  their  connection  with  the 
Church  South.  I  may  be  permitted  here  to  remark,  that,  in 
the  investigation  of  this  subject,  I  am  impressively  reminded 
of  the  responsibility  of  my  position,  and  readily  concede 
that,  however  satisfactory  to  ray  own  mind,  may  be  the  con- 
clusions to  which  I  am  conducted,  other  minds,  of  equal  can- 
dor and  greater  strength,  may  reach  a  very  different  result. 
In  dealing  with  the  proposition  now  to  be  considered,  as  well 
as  others  involved  in  this  controversy,  it  has  been  my  aim 
studiously  to  exclude  all  merely  extrinsic  considerations,  and 
to  ascertain  the  true  standing  of  these  parties  in  a  court  of 
equity,  as  connected  with  a  question  of  property.  In  this 
pursuit  I  am  not  at  liberty  to  obey  the  mere  promptings  of 
sympathy,  and  thereby  disparage  weii-settled  principles ;  or, 
under  the  pressure  of  any  supposed  exigency,  so  to  pervert 
or  misapply  established  maxims  of  construction  as  to  turn 
away  the  stream  of  Justice  from  its  wonted  channel.  It  is 
an  error  too  prevalent,  especially  out  of  the  legal  profession, 
to  suppose  that  a  Chancellor,  for  the  purpose  of  reaching  a 
seeming  equity,  may  yield  himself  to  the  guidance  of  an  un- 
regulated and  latitudinous  discretion,  without  examining  too 
closely  or  scanning  too  severely,  the  legal  posture  of  the  par- 
ties before  him.  Such,  however,  is  clearly  a  perverted  view 
of  the  powers  and  duties  of  a  court  of  equity.  In  practice, 
it  can  not  fail  to  work  disastrously;  putting  afloat,  on  the 
sea  of  uncertainty,  the  most  valued  civil  and  social  rights. 
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It  is  obvious  that  the  question  of  the  power  of  the  general 
conference  to  adopt  the  "  Plan  of  Separation  " — assuming 
that  it  was  intended  to  divide  and  dismember  the  Methodist 
Episcopal  Church,  and  that  it  has  legitimately  resulted  in 
division  and  dismemberment — ^is  decisive  of  the  rights  of  the 
parties,  as  involved  in  this  suit.  If  the  complainants,  and 
those  they  represent,  have  placed  themselves  on  the  basis  of 
the  authoritative  and  constitutional  action  of  the  general 
conference,  they  have  the  same  rights  which  pertained  to  them 
before  the  severance  of  the  Church ;  but,  if  the  conference 
has,  in  this  act,  transcended  its  just  constitutional  powers,  to 
that  extent,  its  acts  are  void :  and  the  complainants  occupy 
the  position  of  those  who,  voluntarily  and  without  sufficient 
warrant  have  placed  themselves  out  of  the  pale  of  the  Meth- 
odist Episcopal  Church,  and  are  no  longer  of  that  class  of 
persons,  who  are  the  designated  beneficiaries  of  the  charity 
in  question.  In  other  words,  they  must  show  a  present,  ex- 
isting right  to  a  participation  in  the  benefits  of  that  charity, 
to  justify  the  decree  which  they  ask  for,  at  the  hands  of  this 
court. 

The  views  of  counsel  are  widely  variant,  as  to  the  nature 
and  efiect  of  the  "  Plan  of  Separation."  On  the  part  of  the 
complainants,  it  is  urged  with  great  earnestness,  that  the 
division,  as  contemplated  and  provided  for,  by  this  Plan,  in- 
volves a  mere  change  in  the  organization  of  the  Methodist 
Episcopal  Church ;  not  destructive  of  its  unity  and  integrity ; 
because  the  dissevered  parts  are  of  the  same  faith,  and  under 
the  same  form  and  constitution  of  government,  and  in  the 
pursuit  of  the  same  great  purposes.  It  is  contended,  that 
the  power  to  change,  so  far  as  mere  organization  is  concern- 
ed, has  always  been  recognized  and  acted  upon  by  the  Meth- 
odist Church ;  that,  from  the  very  genius  of  Methodism,  it 
must  change  its  organization,  whenever  it  is  necessary  to 
promote  its  efficiency,  and  subserve  the  great  purpose  which 
it  avows,  of  promulgating  the  Gospel    to  all  men,  and 
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"spreading  Scriptural  holinesB  through  these  lands;''  and 
that  this  power  of  change,  not  being  prohibited  expressly  by 
the  constitution,  necessarily  vests  in,  and  pertains  to  the 
general  conference,  as  the  supreme  power  of  the  Church. 

On  the  other  hand,  it  is  insisted,  with  equal  zeal,  that  unity 
of  organization,  as  well  as  of  faith  and  doctrine,  is  an  essen- 
tial element  of  all  associations  of  men  in  church  relations, 
and  that  the  overthrow  and  destruction  of  such  an  organiza- 
tion, imports  the  overthrow  and  destruction  of  the  church 
itself.  It  is  contended,  therefore,  that  the  "  Plan  of  Separa- 
tion," in  the  sense  in  which  it  b  claimed  to  be  operative  by 
the  complainants,  as  effecting  a  division  of  the  church,  is 
equivalent  to  its  destruction ;  and  that  the  general  conference, 
as  a  delegate  or  representative  body,  acting  under  a  constitu- 
tion with  express  limitations  of  powers,  and  subject,  moreover, 
to  restrictions  deducible  by  necessary  implication,  transcend- 
ed its  jurisdiction  in  the  adoption  of  the  "  Plan  of  Separa- 
tion ; "  and  that,  as  a  necessary  consequence,  the  act  is  a 
mere  nullity. 

The  question  presented,  it  may  be  remarked,  is  not,  whether 
there  does  or  does  not  exist  in  the  Methodist  Episcopal 
Church,  a  power  to  destroy  its  organization,  and  entirely  to 
reconstruct,  not  only  its  government  and  Discipline,  but  to 
change  its  standards  of  faith  and  doctrine ;  but  whether  thb 
power  rightfully  exists  in  the  general  conference.  The  power 
of  change— -of  destruction  itself — doubtless  exists  some- 
where; but,  if  it  has  not  been  expressly  delegated,  it  re- 
mains with  those  who  are  the  original  depositaries  of  all 
power. 

The  inquiry  is  now  presented,  and  it  is  certainly  one  of 
great  materiality  in  this  case :  What  are  the  constitutional 
powers  of  the  general  conference  of  the  Methodist  Episcopal 
Church,  since  the  change  of  government,  which  took  place  in 
in  1608  ?  It  is  not  necessary  here  to  inquire,  what  were  the 
powers  of  the  body  called  the  general  conference,  which  ex- 
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isted  in  the  church  from  the  year  1792  till  1808.  It  may  per- 
haps be  conceded,  that  previous  to  the  last-named  year,  the 
general  conference,  composed  as  it  was  of  the  entire  body  of 
preachers  in  the  traveling  connection,  in  the  absence  of  any 
constitutional  limitations,  was  invested  with  the  supreme 
power  of  the  church.  They  possessed  in  themselves,  all  the 
elements  of  sovereignty,  and  were  amenable  to  no  power  but 
that  of  the  Most  High.  From  my  examination  of  the  his- 
tory and  polity  of  the  Church,  I  can  not  perceive  that  the 
laity,  whatever  may  have  been  their  indirect  influence  in  its 
government,  have  ever  been  recognized  as  one  of  its  constit* 
uent  elements ;  and  if  the  general  conferences  subsequent  to 
1808  can  be  regarded  as  the  rightful  successors  of  the  prior 
conferences,  in  the  sense  of  being  transferees  of  all  their 
powers,  it  would  result  that  these  bodies  possessed,  and  still 
possess,  plenary  power  to  divide,  or  otherwise  disorganize 
and  destroy  the  Church.  And  the  general  conference  of 
1844,  instead  of  creating  two  churches,  as  the  complainants 
insist  they  have  done,  could  have  multiplied  them  without 
limit,  and  have  placed  each  portion  of  the  divided  unit  on 
the  basis  of  a  distinct  and  independent  church.  It  is  unde- 
niable, that  the  power  of  division,  imports  a  power  to  divide 
indefinitely;  and  as  a  necessary  consequence,  division  carries 
with  it  the  destruction  of  the  being  and  identity  of  the  orig- 
inal church. 

The  inquiry  into  the  powers  of  the  general  conference, 
under  the  constitution  of  1808,  requires  a  brief  reference  to 
some  facts  connected  with  the  early  history  of  the  Methodist 
Episcopal  Church  in  this  country. 

The  introduction  of  Methodism  here  dates  back  to  the  year 
1766.  For  the  seven  years  which  succeeded,  the  affairs  of 
the  Church  were  conducted  by  quarterly  conferences.  No 
conference,  composed  of  all  the  traveling  preachers,  was 
held  till  the  year  1773.  From  this  period,  till  the  year  1783, 
there  was  no  assembly  of  all  the  traveling  preachers,  but 
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local  conferences,  at  different  places,  were  held,  as  might  suit 
the  convenience  of  the  ministers.  Till  the  year  1763,  no  rule 
had  been  adopted  making  it  the  duty  of  the  traveling  preach- 
ers to  attend  the  conferences ;  such  an  order  was  passed  at 
the  conference  held  that  year.  It  was  not,  however,  till  the 
year  1784,  that  the  Church  was  fully  organized  as  an  inde- 
pendent Church.  This  measure  was  adopted  pursuant  to 
the  advice  and  recommendation  of  John  Wesley,  in  his  let- 
ter to  Doctor  Coke  and  others,  of  Sept.  10, 1784.  At  a  meet- 
ing of  preachers,  held  on  the  15th  November  of  that  year, 
at  which  the  Superintendents — Asbury  and  Coke — were  pres- 
ent, this  letter  was  submitted  to,  and  approved  of  by  those  in 
attendance.  They  accordingly  called  a  conference,  which 
met  at  Baltimore,  on  the  25th  of  December,  1784;  and 
hence  is  called  the  Christmas  conference.  The  call  embraced 
all  the  traveling  preachers ;  and  at  the  time  appointed,  six^ 
of  the  eighty-three  preachers  then  in  the  connection,  at- 
tended. They  organized  the  Church  and  adopted  a  form  of 
government,  with  a  system  of  discipline,  and  a  standard  of 
doctrine  and  faith,  and  elected  Asbury  and  Coke,  bishops,  or 
Superintendents.  From  this  time,  Wesley  ceased  to  claim 
or  exercise  any  authority  over  the  Church,  and  the  supreme 
power  vested  exclusively  in  the  whole  body  of  the  traveling 
preachers. 

The  first  general  conference  after  the  organization  of  the 
Church,  in  1784,  was  held  on  the  1st  of  November,  1702,  and 
was  composed  of  all  the  traveling  preachers,  who  had  been 
received  into  full  connection.  This  is  considered  as  the  first 
regular  general  conference.  Similar  conferences  were  held 
in  the  years  1800, 1804,  and  1808. 

In  1806  Bishop  Asbury  submitted  a  paper  to  the  annual 
conferences,  recommending  the  calling  of  a  conference  at 
Baltimore,  in  the  month  of  May,  1807,  to  be  composed  of 
seven  delegates  from  each  of  the  seven  annual  conferences. 
According  to  the  statement  of  Doctor  Bangs — ^2d  vol.  His- 
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tory  of  the  Methodist  Episcopal  Church,  page  177 — among 
the  reasons  set  forth  by  the  Bishop  in  favor  of  this  measure, 
were  the  following:  ''To  provide  for  a  more  permanent 
mode  of  Church  government ;"  and,  also,  "  to  provide  for  a 
future  delegated  general  conference,  whose  powers  should  be 
defined  and  limited  by  constitutional  restrictions;"  for  hith* 
erto,  says  the  historian,  *'  the  general  conference  possessed 
unlimited  powers  over  our  entire  economy."  This  proposi- 
tion for  a  change  in  the  form  of  government,  received  the 
assent  of  all  the  annual  conferences,  except  that  of  Virginia. 
Its  defeat  there,  led  to  the  abandonment  of  the  plan  for  a 
time.  The  project  was  revived  in  1808,  by  a  memorial  from 
the  conference  of  New  York,  urging  its  adoption ;  and  the 
conference  of  1808  agreed  to  the  proposed  change,  and 
adopted  a  constitution,  providing  in  future  for  a  delegated  or 
representative  general  conference.  The  first  article  of  this 
constitution  provides  that, 

The  general  conference  shall  be  composed  of  one  member 
for  every  five  members  of  each  annual  conference,  to  be  ap- 
pointed by  seniority  or  choice^  at  the  discretion  of  such  annual 
conference  ;  yet  so  that  such  representative  shall  have  trav- 
eled four  full  calendar  years,  etc.  By  the  2d  article  it  was 
provided  that, 

*'  The  general  conference  shall  meet  on  the  firstday  of  May, 
1812,  in  the  city  of  New  York,  and  thenceforward  once  in 
four  years  perpetually ;  in  such  place  or  places  as  shall  be 
fixed  by  the  general  conference  from  time  to  time,"  etc.  The 
3d  article  requires, "  that  it  shall  take  two-thirds  of  the  repre- 
sentatives of  all  the  annual  conferences  to  make  a  quorum 
for  the  transaction  of  business."  The  grant  of  power  to  the 
general  conference  is  in  these  words, 

*'  The  general  conference  shall  have  full  power  to  make 
rules  and  regulations  for  our  church,  under  the  following 
limitations  and  restrictions ;"  namely. 
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1.  The  general  oonferenoe  shall  not  revoke,  alter,  or 
change,  our  articles  of  religion,  nor  establish  any  new  stand- 
ards or  rales  of  doctrine,  contrary  to  our  present  existing  and 
established  standards  of  doctrine. 

2.  They  shall  not  allow  of  more  than  one  representative 
for  every  five  members  of  the  annual  conference,  nor  allow 
of  a  less  number  than  one  for  every  seven. 

3.  They  shall  not  change,  or  alter,  any  part  or  rule  of  our 
government  so  as  to  do  away  Episcopacy,  or  to  destroy  the 
plan  of  our  itinerant  General  Superintendency. 

4.  They  shall  not  revoke  or  change  the  General  Rules  of 
the  United  Societies. 

5.  They  shall  not  do  away  the  privileges  of  our  ministers 
or  preachers  of  a  trial  by  a  committee,  and  of  an  appeal ; 
neither  shall  they  do  away  the  privileges  of  our  members  of 
a  trial  before  the  society,  or  by  a  select  number,  or  of  an 
appeal. 

6.  They  shall  not  appropriate  the  produce  of  the  Book 
Concern,  or  of  the  Charter  Fund,  to  any  purpose  other  than 
for  the  benefit  of  the  traveling,  supernumerary,  superan- 
nuated, and  worn-out  preachers,  their  wives,  widows,  and 
children. 

7 .  Provided,  nevertheless,  that  upon  the  joint  recommend- 
ation of  all  the  annual  conferences,  then  a  majority  of  two- 
thirds  of  the  general  conference  succeeding,  shall  suffice  to 
alter  any  of  the  above  restrictions. 

From  this  hasty  sketch,  the  conclusion  seems  to  follow, 
that  in  1808  an  important  change  took  place  in  the  govern- 
ment of  the  Methodist  Episcopal  Church.  Before  that  time, 
the  supreme  power  of  the  Church  was  vested,  undeniably,  in 
the  whole  body  of  traveling  ministers  belonging  to  the  con- 
nection. All  the  general  conferences,  from  that  held  in  1784 
to  that  of  1808,  were  composed  of  these  ministers;  not  in 
the  character  of  delegates,  but  each  one  in  his  primary  ca- 
pacity, and  as  a  depositary  of  a  portion  of  the  sovereign 
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power.    They  were  called  general  conferences,  because  all 
traveling  preachers,  who  had  been  in  the  connection  for  the 
requisite  time,  were  invited  to  attend,  and  were  members  of 
those  bodies  in  virtue  of  their  offices  as  preachers.    They 
were  thus  designated  in  contradistinction  to  the  irregular 
local  conferences,  which  had  been  previously  held  between 
the  meetings  of  the  general  conferences.    This  body  of  trav- 
eling preachers,  met,  in  a  conventional  capacity  in  the  con- 
ference of  1808,  created  a  new  organism,  before  unknown  to 
the  church — a  representative  or  delegate  general  conference 
— and  invested  it,  not  with  all  power,  but  so  much  only  as 
they  deemed  necessary  to  the  ends  of  its  creation.    They 
provided  for  its  permanency,  by  declaring  that  it  shall  meet, 
thenceforward,  "once  in  four  years  perpetually."    Prior  to 
this  change,  the  government  of  the  Church,  so  far,  at  least, 
as  the  structure  and  powers  of  the  general  conference  were 
concerned,  was  essentially  a  democracy,  in  which  the  masses 
met  together  for  the  transaction  of  their  business.    But, 
under  the  constitution  of  1808,  this  body  was  elective ;  its 
members  being  chosen  by  the  annual  conferences,  according 
to  a  prescribed  ratio  of  representation.    Under  the  old  sys- 
tem, the  members  of  the  general  conference  represented  no 
body  but  themselves,  and  were  amenable  to  no  earthly  power 
for  their  conduct ;  under  the  new  system,  they  had  constitu- 
ents, to  whom  they  were  answerable  ;  and  they  were  limited 
in  their  powers  by  express  constitutional  restrictions.    And 
it  is  no  where  expressly  declared,  nor  *  is  it  fairly  inferable 
from  the  facts  of  the  case,  that  the  general  conference  sub- 
sequent to  1808,  were  the  successors  of  those  which  had  pre- 
viously existed,  or  the  transferees  of  the  powers  with  which 
they  were  invested.    Indeed,  there  are  are  good  grounds  for 
the  conclusion,  that  it  was  one  of  the  main  objects  of  the 
change,  to  provide  for  suitable  limitations  on  the  powers  of 
the  general  conferences.    True,  the  great  accession  of  num- 
bers to  the  Church — one  of  the  cheering  results  of  the  faithful 
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labors  of  the  ministry — and  her  greatly- increased  and  rapid- 
ly-expanding territorial  limitci,  rendered  it  highly  expedient  to 
constitute  a  delegated  conference.  It  was  injurions  to  the 
interests  of  religion,  as  well  as  inconvenient  and  burdensome 
to  the  ministry,  that  the  whole  body  of  laborers  should  be 
called  frem  their  respective  fields,  to  attend  the  meetings  of 
the  general  conference.  Besides,  at  the  period  of  the  change, 
several  new  states  had  been  added  to  the  Union,  the  great 
western  valley  was  fast  filling  up  with  settlers,  and  every 
thing  betokened  the  vast  extension  of  our  limits,  since  so 
fully  realized.  Methodism  had  kept  pace  with  the  steadily- 
advancing  wave  of  population ;  and  the  indications  were 
clear,  that  the  afiairs  of  the  Church  could  not  be  safely 
intrusted  to  the  general  conference,  as  constituted  prior  to 
1808. 

But  the  intention  of  the  framers  of  the  constitution  of 
1808,  is  not  left  to  mere  inference  or  construction.  It  is  most 
apparent,  from  the  terms  of  the  instrument  itself,  that  it  was 
not  intended  to  invest  the  general  conference  with  absolute 
or  supreme  power.  In  the  six  articles,  which  have  been  be- 
fore quoted,  and  to  which  some  attention  will  be  given  here- 
after, the  powers  of  the  general  conference  are  expressly 
restricted ;  and  these  restrictions  are  wholly  inconsistent  with 
the  assumption  of  unlimited  power  in  that  body.  The  gen- 
eral grant  of  power,  as  already  noticed,  is,  "  to  make  rules 
and  regulations  for  our  Church,"  subject  to  the  restrictive 
articles.  It  is  not  pretended  that  there  is  any  express  grant 
of  power  to  divide  the  Church,  or  otherwise  interfere  with  its 
organization,  so  as  to  destroy,  or  in  any  way  efiect,  its  unity 
or  perpetuity.  If  such  a  power  exists,  it  must  be  deduced 
from  the  general  grant,  '<  to  make  rules  and  regulations." 
The  general  conference,  in  the  exercise  of  its  jurisdiction, 
can  look  only  to  the  written  charter  of  its  creation ;  and  I  take 
it  to  be  a  settled  canon  of  interpretation,  in  reference  to  all 
bodies  possessing  merely  derived  or  delegated  powers,  and 
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acting  under  a  written  constitation,  that  they  can  take  none, 
not  expressly  granted,  or  clearly  implied  as  necessary  to  the 
exercise  of  those  that  are  granted. 

What,  then,  is  the  nature  and  the  extent  of  the  power 
vested  in  the  general  conference,  by  the  clause  of  the  consti- 
tution of  1808,  granting ''  full  powers  to  make  rules  and  reg- 
ulations for  our  Church  ?"  Does  it  fairly  imply  a  right  to 
divide  or  dbmember  the  Church?  This  is  clearly  a  very  im- 
portant inquiry  in  this  case ;  for,  if  this  power  existed,  and 
was  actually  exercised  by  the  conference  of  1844,  it  results, 
that  the  complainants  are  clearly  entitled  to  the  relief  prayed 
for  in  their  bill.  On  the  other  hand,  if  the  power  of  sever^ 
ance  is  not  vested  in  that  body,  the  Methodist  Episcopal 
Church  still  remains  in  its  integrity  and  unity ;  and  the  de- 
fendants, as  its  accredited  agents,  are  rightfully  in  the  pos- 
session of  the  charity  in  controversy,  without  a  shadow  of 
doubt  as  to  who  are  its  proper  beneficiaries.  And,  upon  this 
state  of  case,  there  would  be  no  just  ground  for  the  interfer- 
ence of  a  court  of  equity,  to  withdraw  it  from  their  custody 
and  control,  and  decree  its  distribution,  Cy.  pres,  or  other- 
wise. 

It  may  be  remarked  here,  that  this  claim,  urged  by  the 
complainants  in  behalf  of  the  general  conference,  to  the 
supreme  and  unlimited  control  over  the  Church,  in  all  cases 
in  which  the  exercise  of  their  powers  are  not  expressly  re- 
stricted, is  certainly  one  of  a  very  imposing  character.  It  is 
no  less  than  the  claim  of  a  power  to  divide,  or  remodel,  or 
otherwbe  destroy,  the  Church  in  its  organization,  at  their 
own  will  and  pleasure.  Upon  such  a  claim  of  power, 
nothing  can  rightfully  be  left  to  presumption  in  favor  of  its 
existence  ;  it  must  be  sustained  by  clear,  affirmative  reasons. 
Under  the  influence  of  a  proper  jealousy  of  such  a  claim,  a 
court  will  be  inclined  to  act  upon  the  rational  intendment,, 
that  all  power  not  granted,  is  reserved  to  those  who  were  it» 
original  depositaries.    In  this  age,  and  in  the  light  of  our 
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republican  institutions,  this  may  be  affirmed  to  be  a  safe  rule 
of  construction. 

The  power  ''  to  make  rules  and  regulations  for  our  Church,*' 
must  be  construed  as  referring  to  the  church  in  its  oi^anization. 
It  is  impossible  to  conceive  of  the  existence  of  a  Church,  asso- 
ciating; together  through  human  agency  or  instrumentality, 
without  connecting  with  it  the  idea  of  organization.  It  is 
this  alone  that  makes  it  an  entity — a  thing  cognizable  by  the 
senses — acting  and  capable  of  being  acted  on.  It  is  true 
that  theologians  properly  recognize  a  Church  on  earth — ^uni- 
versal, spiritual,  and  invisible — ^which  is  without  organization. 
It  embraces  in  its  wide-spread  arms,  all  human  beings,  in 
all  the  realms  and  climes  of  the  earth,  without  respect  to 
name,  sect,  or  denomination,  and  whether  included  or  not  in 
any  visible,  external  Church  relation,  who  yield  their  cordial 
assent  to,  and  sincerely  and  obediently  practice  in  their  lives, 
the  great  fundamental,  revealed  truths  of  the  Christian  reli- 
gion. Though  without  organization,  its  members  have  *'  one 
Lord,  one  faith,  one  baptism,"  and  are  bound  together  "  in 
the  unity  of  the  faith,  and  of  the  knowledge  of  the  Son  of 
God."  In  any  other  sense,  there  can  be  no  Church  without 
an  organization ;  it  is  the  essential  element  of  its  being,  and 
its  destruction  is  necessarily  the  destruction  of  the  being 
itself. 

It  is  claimed,  as  a  fair  construction  of  the  power  granted 
to  the  general  conference — a  body  vested  only  with  a  dele- 
gated authority — that  the  power  "  to  make  rules  and  regula- 
tions for  our  Church,"  implies  the  right  to  adopt  any  measure 
deemed  expedient  by  that  body,  so  far  as  organization  is  con- 
cerned. It  may  declare  the  Methodist  Episcopal  Church — ^it 
is  insisted — now  existing  as  a  unit,  bound  and  acting  together 
in  one  compact  organization — under  the  control  of  one  reg- 
ularly-appointed and  constitutional  general  conference— to 
be  two  or  more  distinct  and  independent  Churches,  each  hav- 
ing a  general  conference  of  its  own,  with  no  commanion  or 
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fellowship,  one  with  the  other,  except  that  which  results  from 
a  common  faith.  Can  it  be  that  the  constitution  of  1608 
vests,  or  intended  to  vest,  in  the  general  conference  such  a 
power  ?  If  it  exists,  the  destinies  of  the  Methodist  Episco- 
pal Church  are  completely  at  the  disposal  of  any  general 
conference  ;  and  that  body  may,  at  any  time,  at  its  own  dis- 
cretion and  upon  its  own  mere  motion,  on  the  occurrence  of 
a  sudden  and  unforeseen  emergency,  and  without  knowing  or 
taking  any  measures  to  ascertain,  the  will  of  their  constitu- 
ents, take  down  and  demolish  their  entire  organization. 
This,  it  seems  to  the  court,  is  a  power  inconsistent  with  the 
power  "  to  make  rules  and  regulations."  The  power  granted 
is  one  designed  to  be  exerted ybr  the  Church,  in  the  adoption 
of  such  measures  as  shall  best  insure  its  efficiency  and  pros- 
perity. The  '^ rules  and  regulations"  must,  therefore,  be 
adapted  to  the  nature  and  purposes  of  the  organism,  com- 
mitted to  the  care  and  guardianship  of  the  conference.  And 
any  exercise  of  its  authority,  resulting  in  the  overthrow  and 
demolition  of  the  Church,  must  be  viewed  as  repugnant  to, 
and  in  violation  of,  the  granted  power.  Nor  does  it  change 
the  aspect  of  the  question,  that  while  there  are  specified 
restrictions  in  the  exercise  of  the  powers  of  the  general  con- 
ference, the  right  to  change  or  destroy  the  existing  organiza- 
tion of  the  Church  is  not  enumerated  as  one  of  them.  The 
founders  of  the  constitution  of  1808  may  well  be  presumed 
to  have  given  their  assent  to  it,  from  the  deep  conviction  that 
it  was  well  adapted  to  secure  and  promote  the  well-being  of 
the  Church-.  To  have  inscribed  in  it,  as  among  the  restric- 
tions of  the  constitution,  that  the  general  conference  should 
at  no  time  divide  or  destroy  the  Church,  would  have  involved 
an  absurdity.  The  implication  of  such  a  prohibition  would 
necessarily  result  from  the  character  and  purposes  of  the  con- 
stitution. Upon  any  other  principle  the  power  to  govern  may 
be  held  to  imply  a  power  to  destroy.  Such  an  implication  is 
not  admbsible,  even  in  the  case  of  a  civil  ruler  or  sovereigUi 


300  OHIO. 

Wm.  A.  SmiUi  et  al.  e.  Leroy  Swormstedt  et  al. 

invested  with  the  most  absolute  power.  It  is  an  acknowledged 
principle,  that  governments  are  instituted  to  promote  the 
happiness  and  the  welfare  of  the  governed ;  and  every  in- 
vestiture of  power  is  made  with  the  implied  pledge,  that  it 
shall  be  exercised  to  that  end.  This  doctrine  applies  as  well 
to  ecclesiasticcd  as  to  civil  governments.  The  grant  of  power 
to  the  general  conference,  under  the  constitution  of  1808, 
must  be  construed  in  subordination  to  this  great  principle. 
That  body  is  the  mere  depository  of  certain  delegated  pow- 
ers ;  and,  as  it  seems  to  the  court,  can  not,  upon  any  just 
principle,  in  the  absence  of  an  express  grant  of  such  a  power, 
destroy  the  organization  in  virtue  of  which  it  has  been 
brought  into  existence,  by  division,  or  otherwise.  And,  as 
already  indicated,  the  fact  that  the  genercd  conference  is  not, 
by  an  express  provision,  inhibited  from  the  exercise  of  the 
power  to  divide  or  destroy  the  Church,  does  not  furnish  a 
foundation  for  an  inference  in  favor  of  its  existence. 

This  view  of  the  powers  of  the  general  conference  of  the 
Methodist  Episcopal  Church  is  not  now,  for  the  first  time, 
asserted  and  maintained.  There  is  evidence  before  the 
court,  in  this  case,  that  it  has  been  heretofore  insisted  on,  with 
great  ability,  by  some  of  the  most  distinguished  individuals 
of  that  Church.  The  proof  of  this  is  found  in  various  parts 
of  the  documentary  evidence  submitted  to  the  court.  Some 
of  these  will  be  briefly  noticed. 

In  the  first  place,  it  may  be  remarked,  that  the  doctrine  of 
the  limited  nature  of  the  constitutional  power  of  the  general 
conference  is  strongly  asserted  and  ably  maintained  in  the 
protest  of  the  minority  in  Bishop  Andrew's  case.  In  this 
paper  it  is  said,  ^'  The  general  conference  is  in  no  sense  the 
Church,  not  even  representatively.  It  is  merely  the  repre- 
sentative organ  of  the  Church,  with  limited  powers  to  do  its 
business  in  the  discharge  of  a  delegated  trust."  (L  Proofs, 
108.)  And  again,  in  the  Pastoral  Address  of  the  Louisville 
convention,  the  same  idea  is  reasserted  in  this  language. 
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'*  The  general  conference,  or  a  majority  thereof,  is  not  the 
Church."    (2  Proofs,  65.)    And  the  report  of  the  committee 
of  the  annual  conference  of  Alabama,  which  was  adopted 
by  that  body,  strongly  and  unqualifiedly  asserts  the  same 
principle.    After  admitting  the  right  of  a  conventional  meet- 
ing of  the  whole  Church  to  change  or  revolutionize  it,  either 
in  doctrine  or  in  organization,  it  is  said  in  this  paper :  "  But 
before  the  general  conference  can  plead  this  right,  [referring 
to  the  case  of  Bishop  Andrew,]  it  must  show  when  and  where 
such  plenary  power  was  delegated  to  it  by  the  only  fountain  oj 
authority — the  entire  pastorate  of  the  Church,"    (2  Proofs,  51.) 
In  the  report  of  the  Committee  on  Organization,  in  the  Lou- 
isville convention,  in  discussing  the  rights  and  powers  of  the 
Episcopacy  and  the  general  conference,  it  is  said, "  It  is  con- 
fidently, although  most  unaccountably  maintained,  that  the 
six  short  restrictive  rules,  which  were  adopted  in  1808,  and 
first  became  obligatory,  as  an  amendment  to  the  constitution, 
in  1812,  are,  in  fact,  the  true  and  only  constitution  of  the 
Church.    This  single  position,  should  it  become  an  estab- 
lished principle  of  action  to  the  extent  it  found  favor  with 
the  last  general  conference,  must  subvert  the  government  of 
the  Methodist  Episcopal  Church.    It  must  be  seen,  at  once, 
that  the  position  leaves  many  of  the  organic  laws  and  most 
important  institutions  of  the  Church  entirely  unprotected, 
and  at  the  mercy  of  a  mere  and  ever-fluctuating  majority  of 
the  general  conference."    (1  Proofs,  86,  87.)    And,  again : 
''  This  theory  assumes  the  self-refuted  absurdity,  that  the  gen- 
eral conference  is  in  fact  the  government  of  the  Church,  if 
not  the  Church  itself."    (1  Proofs,  87.)    Again :  "  With  no 
other  constitution  than  these  mere  restrictions  upon  the  power 
and  rights  of  the  genercd  conference,  the  government  and 
discipline  of  the  Methodist  Episcopal  Church,  as  a  system  of 
o^anized  laws  and  well-adjusted  instrumentalities  for  the 
spread  of  the  Gospel  and  the  difiusion  of  piety,  and  whose 
living  principles  of  energy  and  action  have  so  long  com- 
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manded  the  admiration  of  the  world,  ivould  soon  cease  even 
to  exist."  (1  Proofs,  87.)  This  argument  was  directed 
against  the  asserted  power  of  the  general  conference  as  ex- 
ercised in  the  case  of  Bishop  Andrew ;  bat  it  is  not  less 
applicable,  or  forcible  and  conclasive  in  regard  to  the  present 
question,  than  to  the  case  so  ably  discussed  by  the  commit- 
tee. This  committee,  then,  denounce  as  '^  wild  and  revolu- 
tionary" the  claim  "  that  the  general  conference  may  do,  by 
right,  whatever  is  not  prohibited  by  the  restrictive  rules ;  and, 
with  this  single  exception,  possess  power  supreme  and  all- 
controlling,  and  this,  in  all  possible  forms  of  its  manifesta- 
tion— legislative,  judicial,  and  executive — the  same  men 
claiming  to  be,  at  the  same  time,  both  the  fountain  and  the 
functionaries  of  all  the  powers  of  government,  which  pow- 
ers, thus  mingled  and  concentrated  into  a  common  focus, 
may,  at  any  time,  be  employed  at  the  promptings  of  their 
own  interests,  caprice,  or  ambition."    (2  Proofs,  88.) 

These  references,  for  the  purpose  indicated,  are  deemed 
quite  sufficient.  They  show  that  the  greatest  minds  in  the 
Church  did  not  regard  the  constitution  of  1808  as  conferring 
absolute  power  on  the  general  conference,  limited  only  by  the 
"  six  short  restrictive  rules."  And  they  prove,  by  a  power  of 
argument  not  easily  resisted  or  overcome,  that  there  were 
implied  restrictions  on  the  power  of  that  body,  not  less  strin- 
gent and  authoritative  than  those  expressly  declared  ;  and, 
moreover,  that  the  safety,  efficiency,  and  perpetuity  of  the 
Church  were  directly  involved  in  the  recognition  and  rigid 
observance  of  these  implied  restrictions.  That  these  argu- 
ments are  applied  to  a  case,  differing  in  its  aspects  from  that 
now  under  consideration,  in  no  wise  detracts  from  their 
force. 

But  this  asserted  supremacy  of  the  general  conference  of 
the  Methodist  Episcopal  Church,  and  its  consequent  authority 
to  break  up  and  destroy  its  organization,  at  any  time,  ac- 
cording to  its  views  of  expediency,  it  is  insisted  by  the  com- 


OCTOBER  TERM,  1852.  393 

Wm.  A.  Smith  et  al.  o.  Leroj  Swormstedt  et  al. 

plainants'  counsel,  haa  the  sanction  of  precedent.  It  is  said 
the  power  was  exercised  in  the  Canada  case,  and  that  this 
case  was,  in  all  respects,  identical  with  that  now  under  con- 
sideration. It  is  insisted,  therefore,  that,  as  affording  a  con- 
struction given  by  the  general  conference  to  its  powers,  it  is 
to  be  viewed  as  a  settlement  of  the  question.  It  is  not  pro- 
posed to  enter  upon  an  inquiry  as  to  the  authority  of  prece- 
dent on  a  question  of  disputed  and  doubtful  constitutional 
power,  when  presented  for  judicial  determination.  Without 
doubt,  a  power  long  exercised,  and  having  become  a  settled 
usage  of  the  body  claiming  and  exercising  it,  will  be  viewed 
as  rightfully  pertaining  to  it ;  and  a  court  will  not  be  disposed 
to  open  the  door  of  inquiry  in  relation  thereto.  But  the  exer- 
cise of  a  power  in  a  single  instance  can  scarcely  be  claimed 
as  proof  of  its  existence,  if  not  explicitly  granted,  and  can 
not,  therefore,  be  viewed  as  entitled  to  the  weight  of  an 
established  precedent. 

What,  however,  are  the  facts  in  the  Canada  case  ?  The 
province  of  Lower  Canada,  previous  to  1812,  had  been  inclu- 
ded in  the  Genesee  conference.  Afterward  it  was  embraced 
partly  in  the  New  York  conference,  and  partly  in  the  New 
England  conference ;  and  later  still  the  whole  province  was 
attached  to  the  Genesee  conference ;  but  it  never  constituted 
a  separate  conference,  under  the  authority  of  the  genercd 
conference  of  the  Methodist  Episcopal  Church  in  the  United 
States.  By  reason  of  discords  and  painful  collisions  between 
the  preachers  laboring  in  that  province  belonging  to  the 
British  conference,  and  those  belonging  to  the  general  con- 
ference of  the  Church  in  this  country,  the  latter,  by  an  ami- 
cable arrangement,  were  wholly  withdrawn  from  that  field. 
This,  however,  in  no  way  interfered  with  the  existing  organi- 
zation of  the  Church,  and  involved  the  exercise  of  no  doubt- 
'  ful  power. 

The  province  of  Upper  Canada,  at  different  periods  inter- 
vening the  year  1804  and  1820,  had  been  included  within  sev- 
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eral  conferences  of  the  Church  in  the  United  States.     At  the 
general  conference  of  1820,  a  resolution  was  adopted  author- 
izing the  establishment  of  a  conference  in  this  province. 
This  was  done  in  1824 ;  and  the  conference  was  designated 
as  the  Canada  conference,  embracing  within  its  limits  the 
whole  province.    The  Canadian  Methodists  were  still  embar- 
rassed; and  at  the  general  conference  of  1828,  they  pre- 
sented a  memorial  to  that  body,  expressing  a  wish  to  be  dis- 
connected from  the  Church  in  the  United  States,  and  to 
organize  a  Canadian  Church  on  an  independent  basis.    The 
reasons  set  forth  by  the  memorialists  were  mostly  of  a  polit- 
ical character,  growing  out  of  the  fact  that  they  belonged  to 
a  civil  jurisdiction  foreign  to  that  of  the  United  States.    The 
committee  to  which  this  memorial  was  first  referred,  reported 
that  it  was  unconstitutional  to  grant  its  prayer  without  the 
assent  and  approbation  of  the  annual  conferences.    A  sub- 
stitute was  offered  for  this,  containing  a  preamble  and  several 
resolutions.    The  first  resolution  declared,  that  the  compact 
existing  between  the  Canada  annual  conference  and  the 
Methodist  Episcopal  Church  in  the  United  States  be  and 
hereby  is  dissolved  by  mutual  consent.    This  resolution  was 
adopted  by  a  large  majority ;  and  the  other  resolutions  were 
referred  to  a  special  committee.    The  committe  reported  a 
preamble  and  several  resolutions,  which  were  adopted.    In 
the  preamble  it  is  recited,  that  the  Methodist  Episcopal 
Church  of  the  United  States  had  extended  its  jurisdiction 
over  the  Canadian  Methodists  at  their  express  desire,  and 
that  they,  "  under  peculiar  and  pressing  circumstances,  do 
now  desire  to  organize  themselves  into  a  distinct  Methodist 
Episcopal  Church,  in  friendly  relations  with  the  Methodist 
Episcopal  Church  in  the  United  States."    The  first  resolu- 
tion provides,  in  substance,  that  if  the  Canadian  conference 
shall  definitely  determine  on  this  course,  and  elect  a  super- 
intendent, he  may  be  ordained  by  any  one  of  the  bishops  of 
the  Methodist  Episcopal  Church.    The  second  expresses  a 


OCTOBER  TERM,  1852.  395 

Wm.  A.  Smith  et  al.  o.  Leray  Swormstedt  et  al. 

desire  that  the  misaionaries  in  Upper  Canada,  laboring 
under  the  care  of  the  Church  in  the  United  States,  may  be 
permitted  to  continue,  etc.  The  third  resolution  declares, 
that  ministers  and  others  should  be  furnished  with  the  publi- 
cations of  the  Methodist  Episcopal  Church  on  the  same 
terms  as  their  agents  in  the  United  States ;  and,  that,  while 
the  Canadian  Church  continued  to  patronize  the  Book  Con- 
cern, it  should  be  entitled  to  its  annual  proportion  of  the 
dividends.  Upon  the  adoption  of  these  resolutions,  the  res* 
olution  of  the  previous  committee,  which  had  passed,  was 
rescinded.  The  whole  action  of  the  general  conference  is, 
therefore,  embodied  in  the  resolutions  reported  by  the  last 
committee.  These  do  not  assert  or  pretend  to  claim  any 
power  in  the  general  conference  to  authorize  the  separation 
of  the  Canada  conference,  from  the  Church  in  the  United 
States.  There  had  been  a  decided  opinion,  in  the  report  of 
the  first  committee,  that  the  conference  could  not  constitu- 
tionally sanction  such  separation.  And  it  seems  that  it  was 
only  because  of  the  peculiar  circumstances  under  which  the 
jurisdiction  of  the  Methodist  Episcopal  Church,  had  been 
extended  over  the  province,  and  the  annoyance  and  disabil- 
ities under  which  its  preachers  and  members  labored,  for  the 
reasons  before  stated,  that  the  general  conference  was  indu- 
ced to  take  any  action  in  the  case.  In  their  action  they 
asserted  no  claim  to  any  power  to  authorize  the  separation 
of  the  Canada  conference,  but  simply  declared  certain  friendly 
terms  on  which  that  conference  might  withdraw.  It  was  upon 
the  suggestion  of  Bishop  Emory,  that  this  conference  had 
been  recognized  as  a  part  of  the  Methodist  Episcopal  Church, 
on  principles  wholly  variant  from  those  which  applied  to  the 
conferences  in  the  United  States,  that  the  genercd  conference 
assented  to  its  withdrawal  on  the  terms  embraced  in  the 
resolutions  which  were  adopted.  (3  Bangs's  History,  300, 
391.) 
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Without  enlarging  on  this  point,  it  may  be  sufficient  to 
remark,  that  the  proceedings  in  the  Canada  case  furnish  no 
parallel  to  the  action  of  the  general  conference  of  1844,  in  so 
far  as  the  latter  can  be  construed  into  an  authorized  division 
of  the  Church.  So  far  from  this,  the  general  conference,  in 
the  Canada  case,  give  a  very  intelligible  negative  to  the  pos- 
session or  exercise  of  any  such  jurisdiction,  without  first  hav- 
ing obtained  the  assent  of  the  annual  conferences.  The 
application  of  the  Canada  conference  for  an  apportionment 
of  the  proceeds  of  the  Book  Concern,  and  the  proceedings 
connected  with  it,  will  be  noticed  in  another  place. 

There  is  another  very  important  inquiry  in  this  case,  which 
may  be  stated  thus  :  If  the  power  of  division  properly  be- 
longed to  the  general  conference,  was  it,  in  fact,  exercised  by 
that  body? 

It  has  been  before  intimated,  that  there  exists  somewhere 
in  the  Church,  a  power  to  change,  overturn,  and  destroy,  not 
only  its  organization,  but  its  system  of  doctrine  and  dbcipline. 
If  it  is  not  in  the  general  conference,  it  is  not,  perhaps,  ma- 
terial to  inquire  where  it  vests ;  though  this  court  has  no 
hesitancy  in  holding  that  such  a  power  would  belong  to  the 
body  of  the  traveling  ministry,  assembled  en  masses  in  a  con- 
ventional capacity.  It  was  precisely  such  a  body  that  in 
1784  gave  the  Church  an  organized  existence  in  thb  country ; 
and  such  a  body  could,  without  doubt,  change  its  entire  pol- 
ity. Perhaps,  too,  this  power  could  be  invested  in  a  conven- 
tion, constituted  on  the  representative  principle ;  but  it  would 
be  necessary,  in  such  a  case,  that  the  delegates  should  be 
elected  with  express  reference  to  the  question  of  a  change  of 
government,  and  should  be  clothed  by  their  constituents  with 
ample  powers  to  perform  that  specific  function.  But  clearly 
the  existence  of  this  power,  either  in  a  convention  composed 
of  all  the  traveling  preachers,  or  of  delegates  elected  by  them 
to  revise  or  remodel  the  goverment  of  the  Church,  strongly 
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negatives  its  existence  in  the  general  conference  under  the 
constitution  of  1808. 

If  such  a  power  existed,  and  was  intended  to  be  exerted 
by  the  general  conference  of  1844,  it  may  be  presumed,  from 
the  known  intelligence  of  that  body,  t})at  the  object  proposed 
would  have  been  consummated  by  direct  and  straightfor- 
ward action.  Now,  it  is  not  pretended  that  the  "  Plan  of 
Separation"  is  operative  in  itself  to  authorize  a  division  of  the 
church  ;  it  is  only  as  connected  with  the  action  of  the  Louis- 
ville convention  that  such  effect  can  be  claimed  for  it.  In 
fact,  the  first  resolution  of  the  "  Plan"  refers  the  decision  of 
the  question  of  the  necessity  and  expediency  of  a  separation, 
to  the  conferences  of  the  slaveholding  states.  Its  language 
is,  '^  Should  the  conferences  of  the  slaveholding  States  find 
it  necessary  to  unite  in  a  distinct  ecclesiastical  connection." 
There  is  no  requisition  that  their  proceedings  shall  be  report- 
ed to  the  general  conference,  or  be  submitted  to  all  the  an- 
nual conferences  for  ratification  or  approval ;  but  the  deci- 
sion of  the  southern  conferences  is  made  final.  The  power 
of  the  general  conference,  so  far  as  it  professed  to  exercise 
any  in  this  matter,  was  clearly  a  legislative  power.  Indeed, 
if  intended  to  work  the  division  and  dismemberment  of  the 
church,  it  is  not  easy  to  conceive  of  a  higher  function  of 
legislation  than  that  claimed  for  the  conference.  The  grave 
inquiry  is  here  presented,  Could  it  delegate  to  another  body 
the  exercise  of  such  a  power  ?  Nothing  is  hazarded  in  the 
proposition,  that  such  a  power,  from  its  very  nature,  is  not 
transferable.  In  their  report  to  the  Louisville  convention, 
the  Committee  on  Organization  place  their  right  to  act  in  the 
premises  expressly  on  the  ground  of,  authority  derived  from 
the  general  conference.  They  say  <<  that  all  the  right  and 
power  of  the  general  conference,  in  any  way  connected  with 
the  important  decision  in  question,  were  duly  and  formally 
transferred  to  the  annual  conferences  in  the  slaveholding 
States,  and  exclusively  invested  in  them."     (2  Proofs,  69.) 
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The  committee  then  proceed  with  an  argument,  based  on 
this  proposition,  to  prove  that  they  have  full  poiver  to  ad. 
Now,  it  is  a  common  usage,  in  legislative  bodies,  to  institute 
commissions  to  inquire  into  facts,  and  to  report  facts,  as  a 
basis  of  intelligent  and  wise  legislation ;  but  such  a  body 
cannot  delegate  to  others  its  legislative  discretion.  The 
general  conference  could  not,  therefore,  transfer  to  the  Louis- 
ville convention  the  power  to  pass  upon  the  very  solemn 
question  of  a  division  and  dismemberment  of  the  church. 
They  could,  with  equal  propriety,  have  conferred  this  power 
on  the  bishops  of  the  slaveholding  conferences,  or  the  pre- 
siding elders,  or  any  designated  number  of  ministers  or  lay- 
men.    This  no  one  will  insist  could  have  been  done. 

This  view  may  be  applied  in  a  two-fold  aspect :  First,  as 
proving  a  lack  of  power  in  the  Louisville  convention  to 
divide  the  church,  so  far  as  they  professed  to  act  under  the 
authority  of  the  general  conference ;  and.  Second,  as  raising 
a  strong  presumption  that  the  general  conference,  by  the  ac- 
tion of  1844,  did  not  divide  the  church,  and  did  not  intend  to 
do  BO.  It  would  be  doing  injustice  to  that  most  respectable 
body,  to  suppose  they  intended  to  delegate  to  others  the  ex- 
ercise of  a  high  function,  pertaining  to  them  as  a  legislative 
body. 

But  the  inquiry  remains.  Do  the  acts  of  the  general  con- 
ference of  1844  justify  the  inference,  that  there  was  a  serious 
purpose  to  divide  the  existing  church,  and  from  its  dissever- 
ed parts,  to  create  two  distinct  and  independent  churches  ? 
If  this  was  intended,  it  is  not  unfair  to  suppose  it  would  have 
been  clearly  and  intelligibly  expressed.  It  was  a  subject  of 
the  most  momentous  interest ;  and  in  passing  upon  it,  it 
would  occur  to  every  one  that  nothing  should  be  left  to  doubt- 
ful inference  or  construction.  But,  in  looking  into  the  pro- 
ceedings of  the  general  conference,  in  connection  with  the 
debates,  no  evidence  is  afforded  that  the  body  either  assert- 
ed or  attempted  to  exercise  such  a  power. 
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That  ever-frui^ul  source  of  agitation  and  excitement — 
the  subject  of  slavery — in  connection  with  the  cases  of  Hard- 
ing and  Bishop  Andrew,  became  a  topic  of  discussion  in  the 
general  conference  of  1844.  It  is  not,  perhaps,  uncharitable 
to  suppose,  that,  even  among  the  excellent  and  pious  men 
composing  this  body,  there  was  some  excess  of  zeal  and  tem- 
per, and,  consequently,  some  indiscretions,  on  both  sides, 
during  the  long  and  animated  debates  which  took  place. 
There  had  been  some  previous  causes  of  excitement  and  ill  ' 
feeling,  growing  out  of  the  alleged  ultraism  of  some  northern 
preachers,  in  connection  with  the  question  of  slavery.  And 
it  is  not  strange  that,  from  the  collisions  of  a  warm  discus- 
sion of  the  subject,  in  the  conference,  some  sparks  of  unholy 
fire  should  have  been  thrown  off.  As  usual  under  such  cir- 
cumstances,  the  minority  supposed  they  were  oppressed  by 
an  imperious  majority.  Of  course,  there  would  be  some 
cdienation  of  feeling — some  disruption  of  the  holy  ties  of 
Christian  brotherhood.  In  this  state  of  things,  the  idea  of  a 
separation  of  the  seemingly  discordant  elements  took  pos- 
session of  some  of  the  leading  men  of  the  south  and  south- 
western portions  of  the  church.  This  idea  was  at  length 
bodied  forth  in  the  form  of  a  specific  proposition,  by  Dr.  Ca- 
pers— now  a  bishop  in  the  south,  justly  distinguished  for  his 
talents  and  his  piety — who  introduced  a  series  of  resolutions, 
the  first  two  of  which  were  as  follows  : 

'^  That  we  recommend  to  the  annual  conferences  to  sus- 
pend the  constitutional  restrictions  which  limit  the  powers  of 
the  general  conference,  so  far,  and  so  far  only,  as  to  allow 
the  following  alterations  in  the  government  of  the  church ; 
namely.  That  the  Methodist  Episcopal  Church  in  these  Uni- 
ted States  and  Territories,  and  the  Republic  of  Texas,  shall 
constitute'  two  general  conferences,  to  meet  quadrennially, 
the  one  at  some  place  soiUh  and  the  other  north  of  the  line 
which  now  divides  between  the  States  commonly  designated 
as  free  States,  and  those  in  which  slavery  exists." 


400  OHIO. 

Wm.  A.  Smith  et  al.  v.  Leroy  Swonnstedt  et  al. 

'*  That  each  one  of  the  two  general  conferences  thus  con- 
fltituted  shall  have  full  power,  under  the  limitations  and  re- 
strictions which  are  now  offeree  and  binding  on  the  general 
conference,  to  make  rules  and  regulations  for  the  church 
within  their  territorial  limits  respectively,  and  to  elect  bishops 
for  the  same." 

It  is  not  necessary  to  refer  specially  to  the  other  resolu- 
tions in  the  series  offered  by  Dr.  Capers.  The  whole  were 
referred  to  a  select  committee  of  nine,  who  were  not  able  to 
agree  on  a  report ;  and  they  were  not  afterward  brought  to 
the  notice  of  the  conference.  It  will  be  seen  that  the  resolu- 
tions cited  contained  the  distinct  proposition  to  refer  the 
question  of  the  division  of  the  church  to  the  vote  of  the  an- 
nual conferences ;  thus  admitting  a  want  of  power  in  the 
general  conference  to  authorize  a  division  without  a  change 
in  the  constitution.  As  the  matured  opinion  of  a  minister 
of  the  church,  of  high  standing  and  great  experience,  this 
proposition  of  Dr.  Caper's  is  entitled  to  consideration.  But 
also,  it  deserves  notice,  that  this  proposal,  looking  to  a  divi* 
sion  of  the  church — clearly  and  explicitly  stated — was 
allowed  to  drop  without  action;  thus  affording  grounds 
for  the  conclusion,  that,  whatever  other  action  it  might  be 
the  purpose  of  the  conference  to  take  on  this  subject,  they 
had  no  thought  of  a  division  of  the  church  on  the  plan  pro- 
posed. And  there  is  room  for  the  further  inference,  that  upon 
a  proposal  to  refer  the  question  of  dividing  the  church  to  the 
votes  of  the  annual  conferences,  as  the  only  constitutional 
mode  by  which  it  could  be  effected — if  the  power  was  under- 
stood to  pertain  to  the  general  conference  without  such  ac- 
tion— it  is  strange  that  no  one  was  found  to  assert  the  power, 
and  thus  show  the  inutility  of  the  proposed  reference. 

But  looking  at  the  *'  Plan  of  Separation,"  as  adopted  by  the 
general  conference,  does  it  fairly  import  anything  more  than 
a  proposition  intended  to  open  a  way  for  the  peaceful  with- 
drawal of  the  southern  and  south-western  conferences,  should 
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they  deem •  Buch  a  couTise  expedient?  The  conference,  it 
mudt  be  supposed,  had  in  view  the  acknowledged  right  of  any 
individual  member,  or  any  portion  of  the  Methodist  Episco- 
pal  Church  to  withdraw  from  its  jurisdiction  and  government 
at  their  own  pleasure.  This  right  has  been  recognized  from 
the  earliest  period  of  the  church.  Mr.  Wesley  distinctly 
avowed  that  it  was  formed  on  the  voluntary  principle';  and 
that  as  no  one  joined  his  societies  on  compulsion,  so  no  one 
would  be  required  to  continue  in  the  connection,  except  by 
hid  own  choice  and  volition.  It  was  the  understood  law  of 
the  church,  however,  and  the  principle  is  clearly  recognized 
in  its  discipline,  especially  in  regard  to  ministers,  that,  while 
within  the  pale  of  its  organization,  strict  obedience  to  her 
rules  would  be  required.  Ministers  entered  upon  their  sol- 
emn and  self-denying  duties  with  a  knowledge  of  this  princi- 
ple, and  also  with  a  presumed  reference  to  one  of  its  se- 
quences ;  namely,  that  if  disconnected  from  the  organized 
church,  either  by  discipline  or  voluntary  retirement,  they  for- 
feited all  the  privileges  and  benefits  pertaining  to  them  while 
within  its  pale. 

Keeping  this  principle  in  view,  the  court  will  briefly  ex- 
amine the  '*  Plan  of  Separation."  It  has  been  inserted  in  a 
previous  part  of  this  opinion,  and  need  not  be  here  set  out. 
And  it  is  to  be  remarked,  in  the  first  place,  that  throughout 
the  entire  "  Plan"  there  is  no  pretense  or  claim  of  power  in 
the  general  conference  to  divide  the  church,  in  the  sense  of 
creating  from  one  church,  two  distinct  and  independent 
churches  ;  nor  is  there  any  expression  contained  in  it  from 
which  it  is  inferable  that  it  was  intended  thus  to  divide  it. 
And  it  cautiously  guards  against  any  admission  of  the 
necessity  of  a  division.  The  first  clause  of  the  preamble  re- 
fers to  the  declaration  of  the  fifty-one  delegates  from  the 
slaveholding  conferences,  representing  that,  for  various  rea- 
soui^,  "  the  objects  and  purposes  of  the  Christian  ministry 
and  church  organization  cannot  be  successfully  accomplish- 
20 
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ed  by  them  under  the  jorisdictioii  of  this  general  conference  as 
now  constituted.^'  The  second  clause  declares,  that, "  where- 
as in  the  event  of  a  separation,  a  contingency  to  which  the 
declaration  asks  attention  as  not  improbable,  we  esteem  it 
the  duly  of  this  general  conference  to  meet  the  emergency 
with  Christian  kindness  and  the  strictest  equity."  Here,  it 
will  be  noticed,  the  separation  is  referred  to  as  a  *'  contin- 
genq/" — something  that  may  happen — and  when  it  does  hap- 
pen, as  producing  an  *'  emergency'^  to  be  met  with  Christian 
kindness.  The  first  resolution  provides,  ''that  should  the 
annual  conferences  in  the  slaveholding  States  find  it  neces- 
saiy  to  unite  in  a  distinct  ecclesiastical  connection,"  etc 
Here  again  the  language  is  exceedingly  guarded,  asserting 
no  power,  or  intention  to  divide  the  church,  and  admitting 
no  necessity  for  such  division.  It  is  perfectly  intelligible 
without  comment  or  exposition.  Should  the  conferences  re- 
ferred to  ''  find  it  necessary,"  upon  mature  consideration,  to 
withdraw  from  the  existing  organization,  then  the  conditions 
are  prescribed  on  which  the  withdrawal  is  to  be  consumma- 
ted ;  and  provision  is  made  for  the  continuance  of  future 
friendly  relations  with  the  proposed  new  organization.  TUs 
was  a  jurisdiction  undoubtedly  possessed  by  the  general  con- 
ference, and  which  had  been  previously  exercised  in  the  case 
of  the  Canada  conference.  It  was  merely  saying  to  their 
brethren  of  the  south,  If  you  decide  on  leaving  us,  it  is  our 
desire  that  we  may  part  in  peace.  And  in  the  exercise  of  a 
power  clearly  belonging  to  the  general  conference,  they  fixed 
upon  certain  rules  which  should  govern  the  border  confer- 
ences and  societies  ;  they  declared  that  all  ministers  might, 
at  their  pleasure,  attach  themselves  to  the  church  south,  if 
one  should  be  formed,  or  remain  in  the  Methodist  Episcopal, 
without  blame  or  censure  ;  they  agreed  ''  that  all  the  pro- 
perty of  the  Methodist  Episcopal  Church,  in  meeting-houses, 
parsonages,  colleges,  schools,  conference  funds,  cemeteries, 
and  of  every  kind,  within  the  limits  of  the  southern  organiza- 
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tion,  Bhall  be  forever  free  from  any  claim  set  up  on  the  part 
of  the  Methodist  Episcopal  Church,  so  far  as  this  resolution 
can  be  of  force  in  the  premises."  To  this  extent  the  gene- 
ral conference  supposed  they  had  rightfully  the  power  to  act. 
There  was  one  subject,  however, — the  Charter  Fund  and 
Book  Concern, — which  was  not  within  their  control,  except 
for  a  specific  purpose  ;  namely,  ''  The  benefit  of  the  travel- 
ing, supernumerary,  superannuated,  and  worn-out  preachers, 
their  wives,  widows,  and  children."  This  could  not  be  appro- 
priated in  any  way  or  for  any  purpose,  other  than  that  speci- 
fied. In  the  fulfillment  of  the  purpose  declared,  of  meeting 
the  '*  emergency"  of  a  separation,  should  it  happen, ''  with 
Christian  kindness  and  the  strictest  equity,"  the  general  con- 
ference, therefore,  referred  it  to  the  discretion  and  decision 
of  the  annual  conferences,  whether  they  would  enlarge  the 
power  of  the  general  conference,  so  as  to  enable  it,  by  a  vote 
of  two-thirds  of  its  members,  to  appropriate  the  Charter 
Fund  and  the  Book  Concern,  as  they  might  deem  expedient; 
and  they  provided  the  terms  on  which  the  division  of  the 
Book  Concern  should  take  place,  in  the  event  that  the  an- 
nual conferences  should  vote  in  favor  of  the  proposed  altera- 
tion in  the  sixth  restrictive  rule. 

In  all  this  there  was  certainly  no  claim  of  a  power  to  divide 
the  church  by  the  direct  action  of  the  general  conference,  or 
of  any  right  to  delegate  such  a  power  to  the  southern  confer- 
ences ;  it  was  merely  a  provisional  arrangement,  to  meet  a 
^contingency"  which  it  was  declared  might  happen.  The 
debates  in  the  general  conference  are  clearly  confirmatory 
of  this  view.  I  may  here,  without  any  intended  discourtesy, 
refer  to  a  speech  of  Doctor  William  A.  Smith,  one  of  the 
complainants  in  this  case — ^a  minister  distinguished  by  his 
gentlemanly  deportment,  his  piety,  learning,  and  intellectucd 
power — ^made  in  Bishop  Andrew's  case,  in  which  he  insists, 
if  certain  doctrines  are  persisted  in,  **  a  division  of  our  eccle- 
siastical confederation  would  become    a  high  and  solemn 
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duty  ;  and  adds, ''  This  conference,  I  am  aware,  has  no  au- 
thority directly  to  effect  this  separation.  This  subject  must 
go  back  to  the  organic  bodies  we  represent — and  to  the  people — 
the  membership  of  the  church — who  must  be  consulted,  and 
whose  voice  must  be  regarded  as  an  authoritative  decision, 
from  which  there  is  no  appeal."  In  tlie  debate  on  the 
'*  Flan,"  there  seems  to  have  been  some  diversity  of  view,  in 
relation  to  its  effect.  Many  of  the  speakers  spoke,  and,  no 
doubt,  voted,  under  a  belief,  that  no  part  of  the  ''  Plan" 
could  take  effect,  till  the  annual  conferences  had  concurred 
in  the  proposed  change  of  the  sixth  restrictive  rule.  Doctor 
Paine  said,  '*  The  separation  would  not  be  effected  by  the 
passage  of  these  resolutions  through  the  general  conference ; 
they  must  pass  the  annual  conferences,  beginning  at  New 
York ;  and  when  they  came  round  to  the  south,  the  preach- 
ers there  would  think  and  deliberate,  and  feel  the  pulse  of 
public  sentiment,  and  of  the  members  of  the  church,  and  act 
in  the  fear  of  God,  and  with  a  single  desire  for  his  glory." 
Again :  <'  They  should  be  one  people  still,  till  it  was  for- 
mally announced  by  a  convention  of  the  southern  churches, 
that  they  had  resolved  to  ask  an  organization,  in  accordance 
with  the  provisions  of  the  report."  The  same  gentleman 
said,  at  another  stage  of  the  debate, "  that  the  subject  would 
go  round,  before  it  came  to  the  south,"  etc.  Doctor  Luckey, 
in  his  remarks  said, "  He  regarded  the  resolution  as  pro- 
visionary  and  preliminary,  settling  nothing  at  present,  but 
providing,  in  an  amicable  and  proper  way.  for  such  action  as 
it  might  be  necessary  hereafter  to  take.  He  hoped  such 
necessity  would  never  arise,  and  that  southern  bretiiren  would 
notjind  it  necessary  to  leave  tliem.^^  Doctor  Bangs  said,  ^'  The 
speakers  who  have  opposed  the  report  have  taken  entirely 
erroneous  views  of  it.  It  did  not  speak  of  division ;  the  word 
had  been  carefully  avoided  through  the  whole  document ;  it 
only  said,  in  the  event  of  a  separation  taking  place  ;  throw- 
ing the  responsibility  from  off  the  shoulders  of  the  general 
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conference,  and  upon  those  who  ehould  say  such  separation 
was  necessary."  Mr.  Fillmore  in  his  remarks  said, "  The 
resolutions  do  not  say  that  the  south  must  go,  shall  go,  will 
go,  or  that  anybody  wants  them  to  go  ;  but  simply  makes 
provision  for  such  a  contingency."  Mr.  Finley  said,  "  He 
could  see  in  the  report  no  proposition  to  divide  the  church ; 
if  he  saw  such  a  proposal,  he  should  stop  at  the  threshold." 
Mr.  Hamline  argued  against  the  necessity  of  referring  all 
the  resolutions  embodied  in  the  report  of  the  committee,  to 
the  annual  conferences,  insisting  that  it  was  only  necessary 
to  refer  that  relating  to  the  sixth  restrictive  rule  ;  and  say- 
ing, "  The  Book  Concern  is  chartered  in  behalf  of  the  gene- 
ral Methodist  Episcopal  Church  of  the  United  States  ;  and  if 
they  did  separate  till  only  one  State  remained,  still  Method- 
ism would  remain  the  same,  and  it  would  still  be  the  Method- 
ist Episcopal  Church  in  the  United  States."  Again  :  ''  If 
they  sent  out  to  the  annual  conference^A)  alter  one  restrict- 
ive rule,  [the  sixth,]  it  would  be  constituJ;ional  to  divide  the 
Book  Concern,  so  that  they  might  be  honest  men  and  minis- 
ters. The  resolution  goes  on  to  make  provision,  if  the  an- 
nual conferences  concur,  for  the  security  and  efficiency  of 
the  southern  conferences."  And,  continuing,  he  said,"  God 
forbid  that  they  should  go  as  an  arm  torn  from  the  body, 
leaving  the  point  of  junction  all  gory  and  ghastly."  The 
same  speaker  also  said,  remarking  on  the  action  of  the  com- 
mittee, "  They  had  carefully  avoided  presenting  any  resolu- 
tion which  should  embrace  the  idea  of  separation  or  divi- 
sion." Mr.  Porter  said, "The  committee  had  presented  that 
report  as  ihe  best  thing  that  could  be  done  under  the  circum- 
stances." Again  :  "  If  there  were  defects  in  the  document, 
they  could  arrest  it  in  the  annual  conferences.  The  south 
could  take  no  action  upon  it,  till  the  annual  conferences  bad 
decided  respecting  the  sixth  rule ;  and  if,  when  they  got 
home  and  calmly  and  deliberately  examined  it,  they  found 
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anything  radically  wrong,  let  them  stop  it  in  the  annual  con- 
ferences." 

Without  extending  these  quotations,  it  will  be  seen  that, 
in  the  debate  on  the  "  Plan  of  Separation."  the  idea  was 
promptly  repelled,  that  in  its  adoption  the  general  conference 
was  giving  its  sanction  to  a  division  of  the  church ;  and  that, 
so  far  from  showing  such  an  intention,  all  expressions  jus- 
tifying the  inference  were  cautiously  avoided  in  the  "  Plan" 
itself.  It  seems  ako  clear,  that  the  conference  designed  to 
act  expressly  on  the  principle  avowed  by  Doctor  Bangs,  of 
''  throwing  the  responsibility  from  off  the  shoulders  of  the 
general  conference,  and  upon  those  who  should  say  sach 
separation  was  necessary." 

It  is  equally  clear,  that  the  proceedings  of  the  Louisville 
convention  do  not  warrant  the  conclusion,  that  they  sup- 
posed the  church  was  divided  by  the  action  of  the  general 
conference,  or  by  t^^  Joint  action  of  the  latter  body  and  the 
convention,  as  claiq^ed  by  the  bill  in  this  case.  The  conven- 
tion, it  may  be  remarked,  was  not  a  body  known  to,  or  re- 
cognized by,  the  constitution  of  the  church.  Neither  had  it 
been  called  under  the  sanction  or  authority  of  the  general 
conference ;  nor  was  that  conference  in  any  wise  responsi- 
ble for  its  doings.  The  "  Plan  of  Separation"  prescribed  no 
mode  by  which  the  conferences  of  the  slaveholding  States 
shoald  decide  the  question  of  the  necessity  of  their  with- 
drawal. The  general  conference  had  no  right  to  do  this, 
and  did  not  assume  to  do  it.  It  was  left  wholly  to  the  choice 
and  discretion  of  the  south.  It  was  decided  to  call  a  conven- 
tion at  Louisville  ;  and  this  body  declared  '*  that  it  is  right, 
expedient,  and  necessary  to  erect  the  annual  conferences  re- 
presented in  this  convention  into  a  distinct  ecclesiastical 
connection,  separate  from  the  jurisdiction  of  the  general  con- 
ference, as  at  present  constituted  "  It  was  also  declared, 
"  that  the  jurisdiction  hitherto  exercised  over  said  annual 
conferences,  by  the  general  conference  of  the  Methodist  Epis- 
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copal  Church,  was  entirety  dissolved"  and  that  such  annual 
conferences  should  be  formed  into  **  a  separate  ecclesiasti- 
cal connection,  to  be  known  by  the  style  and  title  of  the 
Methodist  Episcopal  Church  South."  Provision  was  also 
made  for  a  general  conference  of  the  Southern  church,  at 
Petersburg,  on  the  1st  of  May,  1846,  and  quadrennially  there- 
after. These  proceedings  perfected  the  act  of  separation,  or 
withdrawal — a  result  not  brought  about  by  the  act  of  the 
general  conference  of  the  Methodist  Episcopal  Church,  but 
by  the  decision  of  the  Louisville  convention. 

There  is  no  ground  for  the  charge  that  there  was  any  con- 
cealment or  unfairness  in  the  conduct  of  the  general  confer- 
ence of  1844.  There  is  no  difficulty  in  comprehending  their 
motives  and  their  Kctions.  The  vivid  representations  of 
southern  ministers,  that  unhappy^ consequences  would  result 
in  the  south  from  the  decisions  of  the  general  conference  in 
some  matters  connected  with  slavery — evils  not  then  experi- 
enced, but  apprehended, — induced  that  body  to  adopt  such 
measures  as  were  within  its  constitutional  competency,  to 
meet  the  threatened  emergency,  and  mitigate,  as  far  as  prac- 
ticable, the  painful  results  likely  to  ensue  from  the  with- 
drawal of  the  southern  conferences.  This  result  was,  no 
doubt,  deemed  probable ;  and,  when  it  should  happen,  the 
laudable  desire  was  evinced  that  it  should  take  place  without 
the  total  disruption  of  the  ties  of  Christian  brotherhood.  The 
right  of  withdrawal  was  unquestionable,  and  was  distinctly 
admitted  by  the  north.  There  was  but  one  barrier  that  stood 
in  the  way  of  this  movement ;  and  that  was  the  constitutional 
difficulty  of  a  division  of  the  Chartered  Fund  and  the  Book 
Concern.  This  the  conference  was  willing  to  remove,  in  the 
only  mode  by  which  it  could  be  constitutionally  effected. 
That  body  was  expressly  prohibited,  by  the  sixth  restrictive 
rule,  from  making  any  apportionment  or  division  of  these 
funds  and  property,  except  as  prescribed  by  that  rule,  with- 
out authority  from  the  annual  conferences.     A  proposi- 
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tion  was,  therefore,  Bubmitted  to  these  conferences  for  a  mod- 
ification of  this  rule,  with  a  view  to  enlarge  the  powers  of  the 
general  conference.  They  refused  to  concur  in  the  proposed 
change,  and  this  negative  upon  that  measure  left  the  gene- 
ral conference  without  any  power  further  to  act  in  the  mat- 
ter, except  upon  some  future  proposition  of  compromise. 
The  southern  members  were  fully  apprised  of  the  difficulty 
adverted  to,  and  a  portion  of  them,  evidently,  were  of  the 
opinion  that  the  entire  "  Plan  of  Separation"  depended  on  the 
action  of  the  annual  conferences,  on  the  question  of  chang- 
ing the  sixth  restrictive  rule.  In  their  address  to  the  southern 
churches,  the  delegates  from  the  south,  in  the  general  con- 
ference of  1844,  instead  of  censuring  that  body  for  its  action 
on  the  property  question,  bear  honorable  testimony  to  ^'  the 
spirit  of  justice  and  liberality"  of  the  north,  and  say,  '*  That 
should  a  similar  spirit  be  exhibited  by  the  annual  conferences 
in  the  north,  when  submitted  to  them,  as  provided  for  in  the 
*  Plan'  itself,  there  will  remain  no  legal  impediment  to  its 
peaceful  consummation." 

On  this  state  of  facts,  the  inquiry  is  presented,  whether  this 
court,  in  the  exercise  of  its  equity  jurisdiction,  can  rightfully 
take  charge  of  the  property  and  funds  of  the  Book  Concern, 
as  a  charity,  and  apportion  them  ratably  among  the  parties 
to  this  controversy. 

If  the  position  were  sustainable  that  the  Methodist  Epis- 
copal Church  has  been  legally  and  constitutionally  divided 
into  two  separate  and  independent  churches,  it  would  result 
necessarily  that  the  old  church  is  annihilated ;  and,  not  be- 
ing an  existing  organi^m,  can  have  no  capacity  to  hold  or 
administer  the  charity  in  question  ;  and,  in  that  aspect,  there 
can  be  no  doubt  that  a  Court  of  Chancery,  on  the  doctrine  of 
Cp.  pret^  could  rightfully  take  jurisdiction  and  dipose  of  the 
charity,  as  nearly  as  possible,  in  conformity  with  its  original 
purpose.  On  this  supposition,  the  beneficiaries  within  either 
of  the  two  church  organizations  would  be  placed  on  the  same 
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footing.  They  would  have  precisely  the  same  rights,  and 
would  be  equally  without  any  of  the  requisite  means  to  en- 
force them ;  for  the  agencies  by  which  alone  the  charity  could 
be  administered  would  be  destroyed  with  the  demolition  of 
the  original  church  to  which  they  pertained*  But  this  hypo- 
thesis is  clearly  not  admissible.  It  needs  no  process  of  rea- 
soning to  show  that  the  Methodist  Episcopal  Church  is  not 
destroyed.  It  still  exists  in  name  and  organization,  as  it 
did  prior  to  1844.  From  that  time  to  the  present,  it  has  been 
going  forward  in  the  discharge  of  its  accustomed  'luties  and 
functions.  It  has  had,  and  still  has,  its  bishops,  its  preach- 
ers, its  membership,  and  a  regular  succession  of  its  general, 
annual,  and  quarterly  conferences.  In  short,  the  entire  ma- 
chinery of  its  organization  has  been  in  full  operation  to  this 
day.  True,  the  withdrawal  of  the  southern  conferences  has 
lessened  the  number  of  its  members,  and  curtailed  its  territo- 
rial jurisdiction  ;  but  it  is  undeniably  the  same  church — the 
Methodist  Episcopal  Church — having  all  the  essential  ele- 
ments of  identity  with  the  church  prior  to  1844.  This  great 
ecclesiastical  organism,  has  not,  since  that  time,  wrought  its 
own  destruction  ;  nor  has  it  been  destroyed  by  any  power  or  in- 
fluence, ab  extra.  As  the  keeper  of  the  charity  in  question, 
it  has  now  the  same  power  to  hold,  and  precisely  the  same 
agencies  to  administer  it,  that  it  ever  had.  It  has  also  bene- 
ficiaries capable  of  receiving  and  entitled  to  its  benefits.  In 
a  word,  its  machinery  is  perfect  in  all  that  is  required  to 
manage  and  distribute  the  charity,  according  to  the  purpose 
of  its  creation. 

What  is  the  position  of  the  complainants  in  reference  to 
this  charity  ?  In  so  far  as  they  may  be  understood,  from  the 
bill,  to  claim  a  decree  on  the  ground  of  their  individual  inte- 
rests in  the  Book  Concern,  as  belonging  to  the  traveling  con- 
nection,  or  as  supernumerary  or  superannuated  preachers,  an 
insuperable  objection  seems  to  present  itself.  The  legal  na- 
ture of  their  interests,  as  individuals  belonging  to  the  one  or 
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the  other  of  these  classes,  is  not  such  that  it  can  form  a  basis 
for  a  decree  in  their  favor.  The  beneficiaries  of  this  chari^, 
as  individuals,  have  no  legal  right  to  or  interest  in  the  fimd. 
They  have  an  inchoate  right ;  but  not  such  a  one  as  can  be 
recognized  in  law  or  equity.  It  is  not  capable  of  transfer  or 
alienation.  It  bears  no  similitude  to  a  co-partnership,  a  retir- 
ing member  of  which  may  call  upon  his  associates  for  an 
account,  and  cledm  his  specific  proportion  of  the  partnership 
fund  or  properly.  It  is  not  every  one,  falling  within  the 
class  of  traveling,  supernumerary ,  or  superannuated  preach- 
ers, or  the  wife,  child,  or  widow  of  such,  that  is  necessarily  a 
beneficiary  of  this  church  charity.  It  can  only  be  available 
to  them  under  certain  circumstances.  It  is  only  when  it  ia 
made  to  appear  to  the  proper  annual  conference,  that  after 
applying  the  contributions  required  by  the  law  of  the  church, 
to  be  raised  for  the  support  of  these  persons,  there  is  a  defi- 
ciency for  this  purpose,  that  they  are  entitled  to  assistance 
from  the  proceeds  of  the  Charter  Fund  or  the  Book  Concern ; 
and  then  only  for  the  amount  of  such  deficiency.  If,  there- 
fore, in  any  conference,  the  liberality  of  the  people  or  mem- 
bership is  such,  that  means  sufiicient  for  the  support  of  the 
beneficiaries  of  the  general  charity  are  raised,  nothing  is,  or 
can  be,  drawn  from  it  for  that  purpose ;  and  all  the  inquiries 
to  ascertain  the  fact  of  deficiency  and  its  amount  are  made 
through  the  agency  of  the  several  annual  conferences,  who, 
upon  the  direction  of  the  general  conference,  are  the  distrib- 
uters of  the  charity,  and  deal  it  out  to  the  individual  benefi- 
ciaries as  they  show  themselves  entitled  to  it. 

But  if  these  complainants,  and  those  they  represent— form- 
ing the  entire  class  of  the  beneficiaries  within  the  Southern 
church — having,  as  the  bill  assumes,  an  interest  in  this  great 
charity,  and  averring  that  they  have  presented  their  claim  to 
their  just  apportionment  of  it,  and  that  such  claim  has  been 
rejected  ;  or,  if  they  can  show  that  the  fund  has  been  divert- 
ed from  its  rightful  object,  or  that  those  intrusted  with  its 
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administration  have  conducted  dishonestly  or  in  bad  faith,  a 
ground  is  afforded  for  the  interposition  of  a  court  of  equity, 
in  virtue  of  its  acknowledged  jurisdiction  over  cbaritaUe 
uses.  But  it  will  be  obvious,  that  it  is  necessary  that  the 
claimants  of  the  charity  should  make  it  appear  that  they  are 
within  the  class  of  its  beneficiaries.  Now,  in  the  present 
case,  as  has  been  already  stated,  the  complainants,  and  those 
they  represent,  base  their  claim  on  the  fact  that  they  were 
once  in  connection  with  the  Methodist  Episcopal  Church,  as 
traveling,  superannuated,  or  supernumerary  preachers,  and 
are  now,  by  the  means  and  proceedings  stated,  within  the 
Methodist  Episcopal  Church  South,  and,  that  in  virtue  of 
that  ecclesiastical  connection,  are  rightful  beneficiaries  of 
the  charity  in  question.  In  the  view  of  this  court,  as  the  re- 
sult of  its  best  judgment  upon  the  legal  import  of  those  mea- 
sures and  proceedings,  these  complainants,  in  the  exercise 
of  their  undoubted  right,  have  withdrawn  from  the  Methodist 
Episcopal  Church  by  their  own  act  and  volition,  and  now  be- 
long to  another  ecclesiastical  organization — holding,  indeed, 
the  same  faith,  but  in  every  other  respect  distinct  from,  and 
independent  of,  that  from  which  they  have  retired.  And  this 
presents  the  question,  whether  they  are  now  to  be  regarded 
as  belonging  to  the  class  of  beneficiaries,  having  a  rightful 
claim  to  a  participation  in  the  charity  under  consideration. 
This  question,  of  course,  presupposes  the  fact,  undeniable  in 
this  case,  that  the  sixth  restrictive  article  of  the  constitution 
of  the  church  is  in  full  force ;  the  annual  conferences  not 
having  enlarged  the  power  of  the  general  conference  so  as 
to  permit  the  appropriation  of  the  proceeds  of  the  Book  Con- 
cern to  any  other  purpose,  or  in  any  other  way,  than  that 
prescribed  by  the  organic  law  of  the  church.  The  inquiry, 
then,  reduced  to  its  simplest  elements,  is,  whether  any  on 
not  within  the  pale  of  the  organized  Methodist  Episcopal 
Church,  can  be  a  beneficiary  of  the  charity  referred  to.  It 
is  not  intended  to  enter  on  the  wide  field  of  investigation 
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which  this  sabject  presents,  bat  very  briefly  to  state  the  con- 
clacvions  to  which  the  court  has  arrived. 

The  origin  and  nature  of  this  charity  have  been  already 
get  forth.  That  its  benefits  were  designed  exclusively  for 
those  who  continue  within  the  organized  Methodist  Episco- 
pal Church,  seems  to  be  a  conclusion  inevitable  from  the 
polity  of  the  church,  and  aldo  from  its  usages.  It  has  been 
before  noticed,  that  the  voluntary  principle,  in  its  greatest 
latitude,  both  in  regard  to  admissions  into  the  church,  and 
retirement  from  it,  has  always  been  an  acknowledged  and 
favorite  principle  with  this  church.  Any  one — preacher  or 
private  member — has  the  right  to  withdraw  from  the  church 
at  any  time ;  but  upon  such  withdrawal  he  abandons  all 
right  to  property  which  pertained  to  him  as  a  preacher  or 
member.  No  one  controverts  this  principle,  as  applicable 
to  an  individual.  Every  year  there  are  more  or  less  of  the 
traveling  preachers  who  withdraw  from  the  connection  ;  and 
cases  also  occur  of  their  expulsion  for  misconduct.  In  either 
case,  they  forfeit  all  claims  to  a  participation  in  the  charities 
of  the  church.  The  same  principle  applies  where  large 
numbers  go  off  in  a  body,  or  where  a  conference,  or  any 
number  of  conferences  secede.  It  does  not  vary  the  princi- 
ple, that  those  thus  seceding  attach  themselves  to  another 
ecclesiastical  organization,  holding  the  same  faith  as  the 
church  from  which  they  retire.  They  are  no  longer  in  the 
Methodist  Episcopal  Church,  of  which  the  charity,  known  as 
the  Book  Concern,  is  an  appendage,  and  for  which  it  was 
created.  Upon  any  other  principle,  in  the  case  under  con- 
sideration, there  could  have  been  no  necessity  for  asking  the 
annual  conferences  to  modify  the  sixth  restrictive  rule.  It 
would  have  been  competent  for  the  general  conference  to 
have  appropriated  the  produce  of  the  Book  Concern  to  the 
preachers  of  the  Church  South  without  a  change  of  that  rule, 
if  they  could  be  viewed  as  beneficiaries  after  their  withdrawal 
from  the  old  organization.      This  view  is  strongly  sustained 
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by  the  fact  before  noticed,  that  the  law  of  the  church  affords 
no  rule  by  which  the  charity  can  be  dispensed  to  those  not 
in  connection  with  some  annual  conference.  It  is  only 
through  the  agency  of  the  annual  conferences  that  the  fund 
can  reach  its  beneficiaries.  This  view  does  not,  of  coarse, 
preclude  the  general  conference,  in  cases  within  its  just  con- 
stitutional power,  from  making  provision,  by  compact  or 
compromise,  for  securing  the  just  rights  of  withdrawing  mem* 
bers  or  sections  of  the  church. 

This  was  the  doctrine  distinctly  avowed  and  acted  on  in 
the  case  of  the  Canada  conference.  After  its  withdrawal 
from  the  Methodist  Episcopal  Church,  an  application  was 
made  to  the  general  conference  by  that  conference,  for  its 
ratable  proportion  of  the  produce  of  the  Book  Concern.  It 
was  held  by  the  general  conference  that  there  was  no  au« 
thority  in  that  body  to  authorize  such  a  use  of  this  fund. 
The  question  was  submitted  to  the  vote  of  the  annual  con- 
ferences ;  and  such  was  the  prevailing  sentiment  of  the 
church,  that  the  Canada  conference,  by  its  withdrawal,  had 
forfeited  all  claim  to  this  charity,  that  the  vote  was  largely 
against  their  application. 

It  is,  however,  strenuously  urged  by  the  counsel  for  the 
complainants,  that  the  withdrawal  of  the  southern  confer- 
ences, is  justified  on  the  ground  of  necessity;  and  that  they 
cannot  be  viewed  as  having  voluntarily  separated  from  the 
Methodist  Episcopal  Church.  It  is  insisted  that  the  previ- 
ous agitation  and  discussion  of  the  subject  of  slavery,  and 
the  state  of  feeling  in  the  northern  portion  of  the  church  in 
relation  to  it,  in  connection  with  the  proceedings  of  the  gen- 
ral  conference  of  1844,  in  the  cases  of  the  Rev.  Mr.  Harding 
and  Bishop  Andrew,  involved  the  necessity  of  a  separation. 
In  the  report  of  the  Committee  on  Organization,  adopted  by 
the  Louisville  convention,  the  committee,  after  claiming  am- 
ple authority  to  organize  a  new  church  in  virtue  of  the  power 
conferred  by  the  general  conference  in  the  '*  Plan  of  Separa* 
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tioiit"  assume  that  there  exists  ^'  a  high  moral  necessity  for  the 
measure."  The  complainants,  in  their  bill,  set  foiih  the  sab- 
ject  as  follows :  "  That  differences  and  disagreements  having 
sprung  up  in  the  church,  between  what  was  called  the  north- 
ern and  southern  members,  upon  the  administration  of  the 
church  government,  with  reference  to  the  ownership  of  slaves 
by  the  ministers  of  the  church,  of  such  a  character,  and  at- 
tended with  such  consequences  as  threatened  fearfully  to 
impair  the  usefulness  of  the  church,  as  well  as  permanently 
*to  disturb  its  harmony ;  and  it  became,  and  was,  with  the 
members  of  the  church,  a  question  of  veiy  grave  and  serious 
importance,  whether  a  separation  ought  not  to  take  place^ 
widi  some  geographical  boundary  with  necessary  and  pro- 
per exceptions,  so  as  that  the  Methodist  Episcopal  Chnrdi 
should  constitute  thereafter  two  separate  and  distinct  Meth- 
odist Episcopal  Churches."  This  is  the  only  statement  in 
the  bill  of  the  difficulties  connected  with  the  subject  of  slav- 
ery. There  is  no  specific  reference  to  the  action  of  the  gen- 
eral conference,  in  the  two  cases  mentioned,  as  affording  the 
ground  of  the  alleged  necessity  of  separation ;  nor  does  the 
bill  ask  for  a  decree  on  the  basis  of  the  unavoidable  with- 
drawal of  the  south  as  induced  by  that  action.  It  is,  per-  . 
haps,  questionable  whether,  if  the  court  should  be  of  opinion 
that  there  was  a  necessity  for  the  separation,  a  decree  in  the 
ease  could  properly  be  based  on  that  fact* 

But,  without  delaying  to  consider  this  point,  it  may  be 
asked,  Do  the  facts  in  proof  make  out  a  case  establishing  the 
necessity  of  the  withdrawal  of  the  south,  in  the  sense  of  tak- 
ing from  them  the  character  and  designation  of  seceders  ? 
Of  course,  this  question  must  be  dealt  with  in  its  legal  as- 
pect and  bearings,  as  affecting  the  rights  of  the  parties  to 
this  suit.  It  is  easy  to  conceive  of  a  state  of  things  which 
might,  in  the  opinion  of  well-balanced  and  pious  minds,  ren- 
der it  expedient  and  morally  proper  that  the  south  should 
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withdraw,  which,  however,  would  not  involve  a  positive  or 
legal  necessity. 

In  the  view  ent^taiaed  by  the  court,  there  will  be  no  oc- 
casion, in  disposing  of  the  point  under  consideration,  to  give 
a  constmction  to  the  various  provisions  of  the  discipline  of 
the  Methodist  Episcopal  Church  on  the  subject  of  slavery, 
intended,  as  far  as  practicable,  to  disconnect  the  ministry  from 
holding  slaves.  There  is  no  question,  that  while  the  posi- 
tion of  that  church,  from  its  origin  in  this  country,  has  been 
generally  wise,  rational,  and  conservative  on  the  subject  of 
the  institution  of  slavery,  it  has  never  ceased  to  bear  testi- 
mony against  the  owning  of  slaves  by  the  ministry.  The 
legislation  in  the  slaveholding  states,— especially  the  strin- 
gent laws  passed  in  the  most  of  them  prohibiting  emancipa- 
tion,— led,  in  1640,  to  the  modification  of  the  rule,  so  that 
the  holding  of  riaves  in  States  where  such  a  law  was  in 
force,  should  not  be  a  disqualification  for  any  official  station 
in  the  chorch.  This  was,  in  substance,  the  law  of  the  church 
in  1844.  The  general  conference  of  that  year  had  before  it 
the  two  cases  before  named.  Mr.  Harding,  a  traveling 
preacher  in  the  Baltimore  conference,  had  become  the  owner 
of  slaves  by  marriage.  He  was  cited  to  answer  for  a  viola- 
tion of  the  law  of  the  church  for  this  act.  The  Bal^ore 
conference,  upon  hearing  the  case,  entered  a  judgment  of  sus- 
pension against  him.  He  appealed  to  the  general  confer- 
ence, and  in  that  body  the  judgment  of  the  annual  confer- 
eace  was  affirmed. 

Bishop  Andrew,  after  his  election,  had  also  become  the 
owner  of  slaves,— one  by  testamentary  bequest,  and  one  by 
marriage.  In  the  northern  portion  of  the  diurch  there  was 
a  decided  feeling  of  dissatisfoction  toward  the  Bishop,  aris- 
ing solely  from  his  connection  with  slavery ;  and  a  belief 
was  prevalent  that  he  had  wounded  the  church  thereby,  and 
violated  the  spirit,  if  not  the  letter  of  its  law  on  this  sul^ect, 
By  the  discipline  of  the  church,  a  bishop  is  declared  to  be 
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amenable  to  the  general  conference  for  improper  conduct. 
The  general  conference  of  1844  held,  that  under  this  clause 
in  the  discipline,  it  was  competent  to  inquire  into  the  fact 
alleged  against  the  Bishop.  He  was  present  at  the  confer- 
ence, and  made  a  full  and  candid  statement  of  all  the  facts 
connected  with  his  ownership  of  slaves.  After  a  protracted 
discussion  of  the  subject,  the  conference  adopted  the  follow- 
ing preamble  and  resolution  : 

'*  Whereas,  the  discipline  of  our  church  forbids  the  doing 
any  thing  calculated  to  destroy  our  itinerant  general  super- 
intendency ;  and  whereas,  Bishop  Andrew  has  become  con- 
nected with  slavery  by  marriage  and  otherwise,  and  this  act 
having  drawn  after  it  circumstances  which,  in  the  estimation 
of  the  general  conference,  will  greatly  embarrass  the  exer- 
cise of  his  office  as  an  itinerant  general  superintendent,  if 
not  in  some  places  entirely  prevent  it ;  therefore, 

"  Resolvedy  That  it  is  the  sense  of  this  general  conference 
that  he  desist  from  the  exercise  of  his  office,  so  long  as  this 
impediment  remains." 

On  a  subsequent  day  of  the  session,  the  conference  adopted 
the  following  resolutions  explanatory  of  the  foregoing : 

*'  Resolved,  As  the  sense  of  this  conference,  that  Bishop  An- 
drew's name  stand  in  the  Minutes,  Hymn- Book,  and  Disci- 
pline as  formerly. 

"  Resolved^  That  the  Rule  in  relation  to  the  support  of  a 
Bishop  and  his  family  applies  to  Bishop  Andrew. 

"  Resolved,  That  whether  in  any,  and  if  in  any,  what  work 
Bishop  Andrew  be  employed,  is  to  be  determined  by  his  own 
decision  and  action  in  relation  to  the  previous  action  of  this 
conference  in  this  case." 

As  before  remarked,  it  is  not  designed  to  follow  the  coun- 
sel in  their  elaborate  discussion  of  the  question,  whether  the 
general  conference,  in  the  disposition  made  of  these  cases, 
have  acted  erroneously.  I  have  not  been  able  to  perceive 
the  materiality  of  this  question  as  connected  with  the  legal 
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rights  of  the  parties  to  this  controversy*  If  it  be  admitted 
that  the  general  conference  of  1644  acted  under  a  misappre- 
hension of  the  law  of  the  Church  in  relation  to  the  holding  of 
slaves  by  a  minister  or  bishop,  or  misjudged  as  to  its  const!* 
tutional  authority  to  take  cognizance  of  the  cases  referred  to, 
does  it  furnish  a  justifying  reason  for  the  secession  of  any 
portion  of  the  Church  ?  This  inquiry  is  not  made  with  any 
view  to  the  admitted  right  of  voluntary  withdrawal  from  the 
Church,  whether  with  or  without  cause,  but  merely  in  refer^ 
ence  to  the  ground  assumed,  that  in  this  case  it  became  a 
matter  of  necessity.  It  would  seem  that  the  southern  por- 
tion of  the  Church,  claiming  to  be  aggrieved  by  these  pro- 
ceedings, did  not  regard  them  as  sufficient  in  themselves  to 
justify  secession  on  the  ground  of  necessity ;  and  hence,  the 
proposition  for  a  division  was  laid  before  the  general  confer- 
ence for  its  consideration  and  sanction.  •  But  let  us  inquire  if, 
upon  any  just  principles,  the  withdrawal  of  the  south  admits 
of  vindication,  in  the  sense  referred  to.  In  the  case  of  Mr. 
Harding,  in  a  proceeding,  understood  to  be  judicial  in  its 
character,  originating  in  the  annual  conference  in  which  he 
was  a  traveling  preacher,  the  general  conference  affirmed  the 
judgment  of  that  body,  by  which  he  had  been  suspended  from 
the  ministry.  The  case  was  clearly  within  the  jurisdiction  of 
the  general  conference,  as  the  highest  appellate  judicatory  of 
the  Church ;  and  there  is  no  pretense  for  insisting  that  in 
this  judgment  that  respectable  body  of  ministers  were  gov- 
erned by  any  corrupt  or  improper  motives.  If  they  erred  in 
their  conclusions  upon  the  law  or  facts  of  the  case,  no  other 
presumption  is  allowable  than  that  it  was  an  error  of  judg- 
ment ;  a  species  of  error,  it  may  be  remarked,  to  which  all 
human  tribunals  are  liable,  and  of  no  uncommon  occurrence. 
The  case  of  Bishop  Andrew  involved  the  exercise  of  the 
legislative  power  of  the  general  conference.  That  body 
adopted  a  resolution,  by  a  large  majority,  expressive  of  its 
opinion,  that  under  the  circumstances  of  the  case,  it  was 
27 
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expedient  that  the  fiiahop  should  cease  to  exercise  the  duties 
of  his  office,  till  relieved  from  the  impediment  which,  in  its 
judgment,  his  connection  with  slavery  had  created.  This,  it 
will  be  noticed,  was  not  a  judicial  sentence,  but  a  mere  legis- 
lative declaration  of  the  sense  of  the  conference  on  a  ques- 
tion of  expediency,  and  subject  to  rescission  by  any  succeed- 
ing conference.  There  is  nothing,  either  in  the  preamble  w 
resolution,  imputing  crime  or  immorality  to  the  Bishop,  or  in 
any  way  impeaching  his  standing  or  character  as  a  Christian, 
except  in  the  estimation  of  those  who  hold  that  the  owner- 
ship or  holding  of  slaves,  under  any  conceivable  circum- 
stances, involves  moral  turpitude.  It  appears^  as  well  from 
the  preamble  to  the  resolution  as  the  debates  on  the  occasion, 
that  the  majority  were  not  influenced  so  much  by  a  convic- 
tion of  the  positive  wrong  of  the  Bishop's  conduct,  as  the 
apprehension  that,  ih  the  position  in  which  he  had  placed 
himself,  he  could  not  usefully  and  acceptably  perform  the 
duties  of  his  high  office.  The  principle  of  itinerancy,  as 
applicable  to  ministers  and  bishops,  lies  at  the  foundation  of 
the  Methodist  polity ;  and  from  the  days  of  Wesley  has  been 
regarded  as  indispensable  to  the  accomplishment  of  the 
great  purpose  for  which  the  Church  was  instituted.  The 
bishops  are  required  by  the  Discipline  to  travel  through  the 
entire  territorial  limits  of  the  Church.  The  preamble  to  die 
resolutions  adopted  in  Bishop  Andrew's  case  refers  to  this, 
and  expresses  the  apprehension  that  his  connection  with 
slavery  ^'  will  greatly  embarrass  the  exercise  of  his  office  as 
an  itinerant  General  Superintendent,  if  not,  in  some  places, 
entirely  prevent  it."  There  seems  to  have  been  nothing  in 
the  proceedings  evincive  of  personal  unkindness  to  the  Bish- 
<^,  or  a  want  of  confidence  in  his  piety  as  a  Christian  min- 
ister. Nor  can  the  resolution  first  adopted  be  fisurly  con- 
strued as  importing  a  sentence  of  deposition  against  him. 
If  there  was  room  for  a  doubt  as  to  the  intention  of  the  gen- 
eral conference  in  this  respect,  it  is  removed  by  the  explana- 
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tory  reaolutioois  subeequently  passed,  declaring  that  he  was 
still  to  be  regarded  as  a  Bishop,  with  the  full  right,  at  his  own 
option,  to  continue  in  the  discharge  of  his  usual  official 
duties. 

In  this  country  there  is  no  connection  between  Church  and 
State.  As  the  result  of  this  happy  disseverance,  it  is  the 
right  of  all  men  freely  to  choose  such  Church  association  as 
they  prefer ;  and  when  within  the  pale  of  a  Church  orgaai* 
zation,  they  can  adopt  such  rules  of  discipline  and  govern* 
ment  as  may  best  suit  their  own  views,  subject  to  this  limita- 
tion, that  they  are  not  in  violation  of  the  national  or  state 
laws.  The  civil  government  claims  no  right,  and  clearly 
possesses  none,  to  interfere  witii  or  supervise  the  doings  of 
any  ecclesiastical  body,  except  as  they  may  be  involved  in  a 
judicial  case,  in  which  rights  of  property  are  drawn  in 
question.  And  it  is  only  in  this  view  that  this  court  can  take 
cogni2ance  of,  or  abjudicate  on,  the  matter  now  under  con* 
sideration. 

There  can  be  no  doubt  that  an  ecclesiastical  judicatory 
may  so  clearly  and  palpably  overleap  its  just  constitutional 
limits,  and  so  grossly  infringe  the  rights  of  an  individual  or 
a  minority,  as  to  render  it  expedient  and  necessary  that  they 
should  withdraw  from  its  jurisdiction.  And  when  such  with- 
drawal is  unavoidable,  from  the  pressure  of  necessity^  it 
would  be  unjust  that  those  who  are  driven  to  this  course, 
should  be  deprived  of  any  of  the  rights  of  property  to  which 
they  were  entitied  before  secession.  But  to  save  such  rights, 
seceders  will  be  required  to  make  out  a  clear  case  of  neces- 
sity. And  upon  such  an  issue,  involving  the  actions  of  a 
body  of  men  who  may  well  be  supposed  to  be  governed  by 
the  promptings  of  a  pure  benevolence,  and  to  have  adopted 
the  teachings  of  the  word  of  God  as  their  rule  of  action,  no 
unfavorable  {wesumption  as  to  motive  can  be  entertained. 

It  is  not  proposed,  in  entering  on  the  inquiry,  whether  the 
action  of  the  general  conference  brings  the  withdrawing  con- 
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Terences  of  the  south  and  south-west  within  the  principle 
before  stated,  to  review  minutely  the  facts,  which,  it  is  alleg- 
ed, left  them  no  other  course  but  separation  from  the  Metho- 
dist Episcopal  Church.  Prior  to  the  year  1844,  there  bad 
been  some  abolition  movements  in  portions  of  the  north, 
which  were  probably  indiscreet  and  uncalled  for.  In  1842,  a 
large  body  of  northern  Methodists  seceded,  on  the  ground 
that  the  Methodist  Episcopal  Church  was  too  lax  in  its  disci- 
pline in  regard  to  the  ownership  of  slaves  by  ministers  and 
members.  It  was  not,  however,  till  the  meeting  of  the  gen- 
eral conference  of  1844,  that  any  thing  occurred,  affording  a 
specific  ground  of  complaint  to  the  south,  and  which  threat- 
ened seriously  to  disturb  the  harmony  so  long  existing 
between  it  and  the  north.  In  their  public  acts  and  declara- 
tions, the  southern  members  specify,  as  their  grounds  of 
complaint,  the  proceedings  of  the  general  conference  in  the 
cases  of  Harding  and  Bishop  Andrew.  It  was  not  claimed 
that  there  had  been  any  previous  action  of  that  high  judi- 
catory indicating  a  purpose  of  infringing  or  trampling  upon 
the  rights  of  the  southern  portion  of  the  Church,  or  fore- 
shadowing the  necessity  of  severance.  The  inquiry,  then, 
may  be  narrowed  down  to  this,  namely :  Did  the  action  of 
the  general  conference,  in  the  two  cases  noticed,  afford  such 
a  necessity  for  secession  as  will  save  to  those  who  leave,  their 
previously-existing  interest  in  and  claim  to,  the  charities  or 
property  pertaining  to  the  Church  ?  In  deciding  this  point, 
the  court,  as  before  intimated,  is  not  aware  of  the  necessity 
of  a  critical  examination  of  the  law  and  the  facts  in  the  cases 
passed  upon  by  the  general  conference,  with  a  view  to  deter- 
mine whether  the  proceedings  were  erroneous  or  otherwise ; 
for  it  seems  to  the  court  quite  immaterial  whether,  in  the  one 
case,  that  body  erred  in  affirming  the  judgment  of  suspen- 
sion against  Mr.  Harding  entered  in  the  lower  court,  or, 
whether,  in  Bishop  Andrew's  case,  they  improperly  exercis>ed 
their  legislative  power.    Suppose  they  were  wrong  in  both 
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eases  :  was  a  crisis  prodaced,  calling  for  and  requiring  im- 
mediate measures  for  a  secession  on  the  basis  of  necessity  ? 
It  is  very  far  from  the  purpose  of  the  court,  to  impeach  the 
motives,  or  in  any  way  to  censure  the  eminent  and  pious 
men  of  the  south  who  thought  it  to  be  their  duty  to  encourage 
the  measure  of  withdrawal.  It  is  not  intended  to  affirm  or 
insinuate  that  they  may  not  have  had  a  deep-seated  and  ear- 
est  conviction  of  the  truths  they  so  eloquently  and  impress* 
ively  made  known  to  the  world,  as  to  the  cause  of  the 
movement.  There  is  no  reason  to  doubt  that  they  sincerely 
believed  the  best  interests  of  religion  demanded  it;  and  they 
may  stand  acquitted  of  any  wrong  before  him  who  is  the 
Searcher  of  hearts.  But  this  still  does  not  make  out  the  case 
of  an  involuntary  or  compulsory  secession,  in  the  sense 
already  stated ;  nor  does  it  establbh  the  position  that  their 
rights  had  been  willfully  outraged  and  the  constiution  so  pal* 
pably  violated  as  to  make  it  a  necessity  that  the  south  should 
secede.  It  may  have  afforded,  in  their  judgment,  a  fitting 
occasion  for  the  exercise  of  their  unquestioned  right  to  with- 
draw from  the  Church  at  their  pleasure;  but  it  does  not 
prove  that  the  withdrawal  took  place  under  circumstances 
that  justify  the  conclusion  that  they  are  out  of  the  Church  by 
an  unavoidable  necessity,  caused  by  the  wrong  action  of  the 
general  conference.  This  position  must  be  made  out,  in  order 
to  place  these  complainants  on  the  footing  which  they  claim 
rightfully  to  occupy  in  this  case.  For  this  court  is  unwilling  to 
give  its  sanction  to  the  principle,  that  an  eiror  of  judgment — 
if  it  be  assumed  that  the  general  conference  has  erred — in  a 
case  where  it  had  jurisdiction,  and  in  the  absence  of  any 
semblance  of  corrupt  or  improper  motive,  whether  in  the 
exercise  of  its  judicial  or  legislative  power,  affords  a  just 
cause,  a  legal  necessity,  for  secession  by  those  supposing 
themselves  to  be  aggrieved.  I  do  not  propose  to  attempt  the 
discussion  of  the  principle  here  involved ;  though  it  might  be 
profitable,  under  other  circumstances,  to  examine  it.    It  is 
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enough  to  say,  that  the  practieal  recognition  of  the  right  of 
•eeenion  or  revolution,  on  such  a  groond,  whether  applied 
to  civil  or  eccleaiafltical  governments,  most  inevitably  lead  to 
a  condition  of  anarchy,  fatal  to  the  ezutence  of  eveiy  thing 
like  order  and  stability.  Its  baneful  tendendes  are  too 
obvious  to  need  illustration. 

As  the  result  of  the  views  I  have  attempted  to  present,  it 
follows : 

L  That  the  general  conference  of  the  Methodist  Episco- 
pal Church  is  a  delegated  or  representative  body,  with  limited 
constitutional  powers ;  and  possesses  no  authority,  directly 
or  indirectly,  to  divide  the  Church. 

2.  That  in  the  adoption  of  the  ''  Flan  of  Separation*'  in 
1814,  there  was  no  claim  to,  or  exercise  of^  such  a  power. 

3.  That  as  the  general  conference  is  prohibited  from  any 
application  of  the  produce  of  the  Book  Concern,  except  for 
a  specified  purpose,  and  in  a  specified  manner ;  and  as  the 
annual  conferences  have  refused  to  remove  this  prohibition, 
by  changing  or  modifying  the  sixth  restrictive  rule,  the  gene- 
ral conference  has  no  power  to  apportion  or  divide  die  Con- 
cern or  its  produce,  except  as  provided  for  by  said  rule. 

4.  That  said  Book  Concern  is  a  charity,  devoted  ex- 
pressly to  the  use  and  benefit  of  the  traveling,  supernume- 
rary, and  superannuated  preachers  of  ^  Me Aodist  Episcopal 
Church,  their  wives,  widows,  and  children,  continuing  in  it  as 
an  organized  Church ;  and,  any  individual,  or  any  number  of 
individuals,  withdrawing  from,  and  ceasing  to  be  members  of 
the  Church,  as  an  organized  body,  cease  to  be  beneficiaries 
of  the  charity. 

5.  That  it  is  the  undoubted  right  of  any  individual 
preacher  or  member  of  said  Church,  or  any  number  of 
preachers,  or  members ;  or  any  sectional  portions  or  divis- 
ions thereof,  to  withdraw  from  it,  at  pleasure ;  but  in  with- 
drawing, they  take  with  them  none  of  the  rights  of  property 
pertaining  to  them,  while  in  the  Church  ;  and,  that  the  with- 
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dravral  of  the  aoathern  and  BOttth-weatern  conferences  in 
1845,  being  voluntary,  and  not  induced  by  any  positive 
necessity,  is  within  the  principle  here  stated. 

6.  That  the  defendants,  as  trustees  or  agents  of  the  Book 
Concern,  at  Cincinnati,  being  corporators  under  a  law  of  Ohio, 
and  required,  by  such  law,  '*  to  conduct  the  business  of  the 
Book  Concern  in  conformity  with  the  rules  and  regulations 
of  the  general  conference,"  in  withholding  from  the  Church 
South,  any  part  of  the  property  or  proceeds  of  said  Book 
Concern,  have  been  guilty  of  no  breach  of  trust,  or  any 
improper  use  or  application  of  the  property  or  funds  in  their 
keeping. 

7.  That  this  is  not  a  case  of  lapsed  charity,  justifying  a 
court  of  equity  in  constructing  a  new  scheme  for  its  applica- 
tion and  administration;  and  that  the  complainants,  and 
those  they  represent,  have  no  such  personal  claim  to,  or  inter- 
est in,  the  property  and  funds  in  controversy,  as  will  authorize 
a  decree  in  their  favor,  on  the  basis  of  individual  right. 

There  are  some  points  made  by  counsel,  which,  not  being 
regarded  as  material  in  the  decision  of  the  case,  have  not 
been  specially  noticed. 

It  now  only  remains  for  me  to  say,  that  it  was  with  some 
reluctance  and  self  distrust,  that  I  entered  upon  the  investi- 
gation of  this  controversy  ;  and,  although  the  conclusions  to 
which  I  have  arrived,  have  been  satisfactory  to  myself,  I  expe- 
rience the  highest  gratification  from  the  reflection,  that  if  I 
have  misconceived  the  points  arising  in  the  case,  and  have 
been  led  to  wrong  results,  my  errors  will  be  corrected  by  that 
high  tribunal,  to  which  the  rights  of  these  parties  will,  with- 
out doubt,  be  submitted  for  final  adjudication. 

[The  decree  dismissing  the  bill  was  reversed  on  an  appeal 
to  the  Supreme  Court,  December  term,  1853.] 
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Lessee  of  H.  O.  Hotchkiss  v.  Glasgow  et  al. 

A  deed,  fur  upon  its  face,  is  not  objectionable,  as  a  colorable  conrejance  to 
gire  jarisdiction,  unless  proof  be  shown  aliande. 

A  ceftified  copy  of  a  deed,  not  anthenttcated  bj  tbe  seal  of  the  recorder,  is 
not  admissible  in  evidence. 

Mr.  Taft  appeared  for  plaintiff. 

OFDIION    OF   THE   COURT. 

To  sustain  the  title  a  deed  was  offered  for  the  premises 
from  Nathaniel  Sawyer  to  Hotchkiss,  which  was  objected  to, 
as  the  conveyance  was  only  colorable,  to  give  jurisdiction  to 
the  court.  Hotchkiss  is  the  son-in-law  of  Sawyer.  The 
consideration  named  in  the  deed  is  the  sum  of  ten  dollars. 

The  court  held  the  deed  was  good  upon  its  face,  as  between 
the  parties.  In  his  correspondence  with  the  counsel  (Mr. 
Taft),  Mr.  Hotchkiss  claimed  the  Icmd  as  his  own. 

A  patent  was  then  offered  to  John  Lee  and  Rebecca 
Greenwood.  A  deed  was  then  offered  from  the  heirs  of  Lee 
to  Nathaniel  Sawyer,  and  proof  was  given  that  the  grantors 
were  the  heirs  of  Lee.  A  patent  to  Sawyer  and  Baylor  was 
then  read  in  evidence.  A  proceeding  was  then  read  in 
chancery,  decreeing  the  title  of  Baylor^s  heirs  to  Sawyer.  A 
deed,  dated  18th  June,  1830,  was  then  read  from  Rebecca 
Greenwood  to  N.  Sawyer. 

The  copy  of  the  original  deed  from  R.  Greenwood,  was 
offered,  certified  by  the  recorder,  but  not  authenticated  by  the 
seal  of  that  officer.  The  court  held  that  the  copy  was  not 
authenticated  as  the  statute  required,  and  a  non  suit  was, 
consequently,  suffered. 

A  motion  to  set  aside  the  non  suit  was  submitted,  but  the 
court  overruled  the  motion. 
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Samuel  Works  v.  The  Jcnction  Railroad. 

A  eitixen  of  another  State  owning  pmpertj  in  this  State,  has  a  right  to  come 
into  the  Circuit  Ooort  of  the  United  States,  asking  for  an  injunction  to  restrain 
the  acts  of  a  corporation,  incorporated  under  the  laws  of  Ohio,  which,  if  con- 
summated, would  do  irreparable  injury  to  his  property  situated  here. 

A  prirate  person  can  not  apply  to  a  court  of  chancery  to  prevent  or  remore  a 
public  nuisance,  which  does  him  no  special  injury.  But  he  may,  if  the  nuisance 
is  immediately  injurious  to  himself,  although  it  may  also  affect  the  public.  A 
private  person  owning  a  tannery,  flour  mill,  saw  mill,  stores  and>Erarehou8e8,  a 
wharf  and  water  lots,  and  stock  in  a  plank  road  leading  from  the  town  where 
they  are  situated,  which  is  upon  a  river  navigable  for  steamboats,  schooners, 
and  other  vessels,  and  from  which  trade  is  carried  on  with  other  ports,  in  which 
he  participates,  may  injoin  a  railroad  company  from  obstructing  the  navigation 
of  the  bay  into  which  that  river  empties,  when  such  obstruction  will  materially 
injure  the  trade  of  that  town. 

From  the  nature  of  such  an  injury,  its  extent  cannot  be  ascertained  with  pre- 
cision. It  is  permanent;  consequently  suits  at  law  for  relief  must  be  end- 
less. To  establish  a  wrong  of  this  nature,  it  need  not  be  measured  by  dollars 
and  cents.  It  must  be  shown  to  ejcist ;  it  must  be  material ;  but  the  particular 
amount  of  damages  can  not  and  need  not  be  Uiown.  In  such  cases,  adequate 
relief  can  be  given  only  by  injunction. 

'  Where  the  termini  of  a  railroad  are  fixed  by  its  charter,  and  an  amendment 
is  made  thereto  authorizing  the  company  "  to  extend  its  line  of  railroad  to  a 
point  on  a  river"  named,  which  is  beyond  the  original  terminus  and  not  in  a 
direct  line  with  the  termini,  the  company  are  not  authorized  in  departing  from 
one  terminus  named,  and  constructing  a  direct  line  between  the  other  terminus 
and  the  point  designated  on  the  river,  which  will  leave  the  original  point  of 
termination  entirely  out  of  the  line  of  the  road.  The  extension  of  a  line  does 
not  authorize  a  departure  from  it  in  the  middle  or  any  other  part  of  it,  except 
from  its  terminus. 

Where  a  railroad  company  was  authorized  by  its  charter  "  to  construct 
branched  roads  from  the  main  route,  to  other  towns  or  places  in  the  several 
counties  through  which  the  road  might  pass,"  they  are  limited  to  the  construc- 
tion of  branch  roads,  which  leave  the  main  route  and  terminate  at  some  town 
or  place  within  the  same  county  as  that  in  which  the  other  terminus  of  the  branch 
is  situated.  The  construction  of  a  line  of  road,  commencing  in  one  county 
and  terminating  in  another,  is  not  authorized  by  such  a  provision. 

A  railroad  company  was  authorized  to  construct  a  railroad,  making  S.  and  F. 
points  in  the  main  line.  They  proceeded  to  put  under  construction  a  line  from 
S.to  P.,  which  lies  thirty-eight  degrees  north  of  a  direct  line  from  S.  to  F.,  and 
which,  if  brought  down  to  that  line,  would  not  be  half  way  between  S.  and  F. 
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The  eourt  coosideied  that  this  vas  manifeatly  intended  to  be  the  main  line,  and 
eovild  not  be  called  a  branch. 

A  ri^t  to  change  a loeatioo,  "either  for  the  difienl^  of  eonatraction,  or  of 
procuring  a  right  of  waj  at  a  reasonable  cost,  or  whenerer  a  better  and  cheaper 
mats  can  be  had/'  does  not  aathoriae  a  company  lordoeate,  because  apsrticalar 
town,  on  the  selected  nrnts,  vill  not  contribute  to  the  road.  Nor  vill  itauthor* 
iae  a  departure  from  thepointB  named  in  the  charter. 

The  right  to  cross  a  navigable  water  bj  a  railroad  bridge,  must  be  giren  by 
the  sorefoign  pover,  bj  a  special  or  general  act  Where  this  is  not  done,  nei- 
thsr  the  Board  of  Public  Works,  nor  sn  Acting  Commissioner  of  that  Board, 
cAn  i^iproTe  of  the  structure  of  a  bridge  orer  it  No  such  power  is  giren  bj 
the  twentieth  section  of  the  set  of  Ohio  of  May  1, 18^,  to  provide  for  the 
creation  and  regulation  of  inoorporsted  companies,  3  Curwen's  Bevised  Stst- 
ntes,  page  1889, 

By  the  twentieth  section  of  that  act  (3  Curwen's  Berised  Statutes,  1888), 
either  the  Acting  Commissioner  of  the  Board  of  Public  Works,  within  whose 
territorial  jurisdiction  the  work  is  to  be  erected,  or  the  Board  of  Public  Works 
may  approve  of  the  plan  or  tirueture  of  a  proposed  bridge  over  a  navigable 
water ;  and  as  the  law  has  provided  for  no  appeal  from  the  decision  of  the 
Acting  Commissioner,  his  favorable  decision  is  finaL  A  reversal  of  that  decis- 
ion by  the  Board  is  a  nullity,  they  having  no  jurisdiction  over  the  subject 

The  expression,  "  The  Acting  Commissioner  having  charge  of  the  public 
works  where  such  crossing  is  proposed,"  in  the  twentieth  section  of  the  set 
alluded  to  (3  Curwen's  Revised  Statutes,  1883),  means  nothing  more  than  that 
such  place  shsll  be  within  the  UrrUorial  jurisdiction  of  the  Commisioner.  It 
does  not  mean  that  the  water  over  which  the  bridge  is  proposed  to  be  erected, 
ihould  be  a  portion  of  the  public  works  of  Ohio.  The  words  "  navigable 
waters"  sre  used  in  no  such  restricted  sense ;  they  embrsce  and  were  intended 
to  embrace,  all  waters  within  the  State,  which  are  navigable  by  the  works  of 
art  or  nature. 

Where  a  company  is  authorised  to  construct  a  railroad  between  two  points, 
"  over"  a  navigable  water,  a  right  to  construct  a  bridge  over  that  water  is 
implied,  as  a  necessary  means  of  carrying  into  effect  the  power  granted. 

Under  the  power  to  regulate  commerce.  Congress  have  power  to  prevent  the 
obstruction  of  any  navigable  river,  which  is  a  means  of  commerce  between 
any  two  or  more  states.  The  exercise  of  this  great  public  right  is  not  incom- 
patible with  the  enjoyment  of  local  rights.  The  public  right  consists  in  sn 
unobstructed  use  of  a  navigable  water  oonnecting  two  or  more  States^  The 
local  right  is  to  cross  such  water.  The  general  commercial  right  is  paramount 
to  all  State  authority. 

A  public  nuisance  can  not  be  tolerated  on  the  ground  that  the  eommonity 
may  realise  some  sdvsntages  from  its  existence.  The  doctrine  on  this  subject, 
as  it  is  stated  in  the  Wheeling  Bridge  Case  (9  Western  Law  Journal,  535), 
adopted  and  followed. 
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A  dmw-bridge  of  er  navigable  water,  although  it  unayoidablj  ooeasioaB  aomo 
delay  in  passing  it,  is  not  necessarilj  such  an  obstruction  to  the  navigation  as 
to  amount  to  a  nuisance.  The  delay  is  submitted  to  in  consideration  of  the 
benefits  conferred. 

In  considering  whether  adraw-bridge  is  an  obstruction,  the  mskiUfulnesa  of 
the  seamen,  and  the  probability  of  men  not  being  ready  at  the  draw  to  open  it, 
are  to  be  laid  out  of  consideration.  The  law  presumes  that  what  ought  to  be 
done  will  be  done,  and  that  since  seamen  should  be  skillful,  they  will  be  so. 

When  the  chancellor  is  asked  to  restrain  the  erection  of  a  bridge,  on  the 
ground  that  it  will  be  an  obstruction  to  the  navigatiotf,  and  the  testimony 
ofiEered  to  prove  it  so,  is  so  nearly  balanced  as  not  to  incline  the  scale  on  either 
side,  the  extraordinary  and  preventive  power  of  an  injunction,  which  may  be 
ruinous  to  one  of  the  parties,  ought  not  to  be  exercised. 

OPINIOH  OF  THE  COUET. 

The  complainant,  a  citizen  of  New  York,  states  that  he 
owns  a  large  amount  of  real  estate  at  and  near  Fremont,  on 
the  Sandasky  river,  in  the  county  of  Sandusky,  state  of 
Ohio,  which  comprises  a  tannery,  half  of  a  flouring  mill,  saw 
mill,  a  store  and  warehouses,  a  wharf  and  water  lots ;  that 
the  Sandusky  river  from  Fremont  is  navigable  for  steam- 
boats, schooners  and  other  vessels,  and  that  a  commerce  is 
carried  on  from  it,  down  the  river  and  bay  to  diflerent  ports 
on  the  lakes ;  that  he  has  plank-road  stock  which  pays  a 
profit  by  the  transportation  of  produce  to  and  from  Fremont ; 
and  that  shipments  are  made  of  flour  and  lumber  from  his 
mills,  and  leather  from  his  tannery,  etc. 

He  represents  that  the  defendants  are  about  constructing 
a  railroad  from  Sandusky  city  to  Toledo,  crossing  the  San* 
dusky  bay  by  a  bridge  on  a  line  to  Port  Clinton,  in  Ottowa 
county ;  that  the  bridge,  if  made,  will  materially  obstruct  the 
commerce  of  the  bay  to  his  individual  and  irreparable  injury, 
and  he  prays  for  an  injunction  to  restrain  the  defendants 
from  the  construction  of  their  proposed  bridge. 

The  ^  Junction  Railroad  Company"  answers  that  it  is  en- 
gaged in  building  a  railroad  between  Cleveland  and  the 
Maumee  river,  connecting  with  Toledo,  and  extending  from 
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that  city  to  the  west  line  of  the  State,  ander  various  char- 
ters which  authorize  them  to  prosecute  the  work. 

The  Port  Clinton  Railroad  Company  demurs  generally  to 
the  complainant's  bill,  and  answers,  denying  the  fraud  and 
collusion  with  the  Junction  Railroad,  as  charged  in  the  bill. 
It  denies  that  it  has  any  connection  with  the  Junction  Rail- 
road, either  to  aid  it  or  receive  aid  from  it 

The  navigableness  of  the  Sandusky  bay  above  the  propo- 
sed bridge,  and  also  of  the  Sandusky  river  to  Fremont,  is 
admitted  by  the  parties  and  the  pleadings.  The  general 
government  has  recognized  this  fact  by  making  Fremont  a 
port  of  entry,  and  the  State  of  Ohio,  by  appropriating  funds 
in  removing  certain  obstructions  in  the  Sandusky  river. 

Has  the  complainant  a  right  to  prosecute  this  suit  ?  If 
the  proposed  bridge  shall  be  an  obstruction,  as  charged  in 
the  bill,  it  will  be  a  public  nuisance.  No  individual  can  com- 
plain of  such  a  structure,  unless  his  interests  are  injuriously 
affected  by  it.  In  such  case  it  is  a  private  nuisance  to  him, 
and  if  at  common  law  he  can  obtain  no  adequate  remedy, 
he  may  seek  relief  by  injunction. 

The  complainant's  citizenship  gives  him  a  right,  in  ordi- 
nary cases,  to  prosecute  a  suit  in  this  court.  But  to  main- 
tain this  suit,  he  must  superadd  a  private  injury  which  is 
irremediable  at  common  law.  Has  this  been  shown?  I 
think  it  has.  From  the  property  owned  by  the  complainant, 
from  the  different  kinds  of  business  in  which  he  is  engaged, 
|t  appears  that  any  material  obstruction  to  the  commercial 
outlet  from  Fremont  must  ii\juriousIy  affect  his  interests. 
The  product  of  his  mills,  his  wharf,  his  grounds  on  the  river^ 
are  enhanced  in  value  by  an  unobstructed  commerce.  His 
road  stock  is  more  or  less  affected  by  the  transportation  of 
freight  to  and  from  Fremont.  The  injury  from  the  obstruc- 
tion, if  it  be  material,  affects  directly  the  articles  shipped, 
and  indirectly  tends  to  lessen  the  value  of  the  operating 
means  through  which  these  articles  are  produced  or  acquired. 
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If  such  injury  exist,  no  adequate  remedy  can  be  found  by 
an  action  at  law.  From  the  nature  of  the  injury,  its  extent 
can  not  be  ascertained  with  precision.  It  is  permanent; 
consequently  the  suits  at  law  for  redress  must  be  endless. 
In  such  a  case,  adequate  relief  can  be  given  only  by  injunc- 
tion. It  prevents  the  wrong.  To  establish  this  wrong,  it 
need  not  be  measured  by  dollars  and  cents.  It  must  be 
shown  to  exist ;  it  must  be  material ;  but  the  particular 
amount  of  damage  can  not  and  need  not  be  shown.  A  mis- 
chief being  proved,  which  can  not  be  redressed  at  common 
law,  connected  with  the  citizenship  of  the  plaintiflT,  estab- 
lishes his  right  prima  faca  to  prosecute  this  suit.  The  right 
to  prosecute  being  shown  or  admitted,  the  nature  and  extent 
of  the  nuisance  may  be  examined.  The  extent  of  the  com- 
merce obstructed  may  be  proved,  and  also  the  dangers  and 
probable  losses  to  which  it  will  be  subjected. 

The  complainant  having  maintained  his  right  to  sue,  the 
defendants  are  thrown  upon  their  defense.  This  they  have 
attempted  to  make,  by  giving  in  proof  the  act  incorporating 
the  '*  Junction  Railroad  Company,"  with  its  various  amend- 
ments, and  also  the  incorporation  of  the  Port  Clinton  com- 
pany. 

The  charter  of  the  <<  Junction  Railroad  Company"  was 
granted  the  2d  of  March,  1846.  The  second  section  author- 
izes it  to  construct  a  railroad,  commencing  at  such  point  on 
the  Cleveland,  Columbus  and  Cincinnati  Railroad  as  the 
directors  may  select,  either  in  the  county  of  Cuyahoga  or 
Lorain,  and  within  thirty  miles  from  Cleveland ;  thence  to 
Elyria,  in  Lorain  county,  unless  the  junction  with  the  Cleve- 
land and  Columbus  road  should  be  made  at  Elyria;  and 
from  thence  on  the  most  feasible  route  to  intersect  the  Mad 
River  and  Lake  Erie  railroad  at  Bellevue,  or  at  such  other 
point  as  the  directors  shall  choose,  and  thence  to  Lower  San- 
dusky ;  and  the  said  corporation  shall  have  power  to  con- 
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struct  the  said  railroad  or  a  branch  of  the  same,  from  Elyria 
to  Sandusky  City,  and  from  thence  to  Lower  Sandusky." 

Under  this  provision  the  road  has  been  constructed  frcmi 
Cleveland  by  Ohio  City,  Elyria,  to  Sandusky  City,  and  is  noir 
being  constructed  thence  nearly  on  a  straight  line  to  Port 
Clinton,  crossing  the  Sandusky  bay,  and  extending,  on  tiie 
shortest  route  to  the  Maumee.  This  route  is  alleged  to  be 
some  eight  or  nine  miles  shorter  than  any  other. 

By  the  amendatoiy  act  of  the  2d  of  March,  1846,  the 
"  Junction  Railroad  Company,"  was  authorized  to  extend  its 
line  of  railroad  to  some  point  on  the  Maumee  river,  with  the 
privilege  of  transporting  goods  and  passengers,  transported 
on  the  road  of  said  companies,  across  said  river,  by  ferry  at 
otherwise,  as  the  directors  thereof  shall  elect,  to  the  city  of 
Toledo ;  Provided,  the  said  company  shall  in  no  wbe  obstruct 
or  hinder  the  navigation  of  said  river. 

The  sixteenth  section  of  the  original  charter  gave  power 
to  the  corporation  to  locate  and  construct  branched  roads 
from  the  main  line  to  other  towns  or  places  in  the  several 
counties  through  which  said  road  may  pass.  And  by  the 
seventeenth  section  the  company  was  authorized  to  com- 
mence, complete,  and  put  in  operation,  any  part  of  said  road, 
or  any  branch  thereof,  aforesaid,  at  any  point  on  the  route  of 
said  railroad  which  the  interest  of  the  company  may  require 
to  be  first  commenced  and  completed. 

The  point  where  the  Junction  railroad  was  to  commence 
on  the  Cleveland,  Columbus  and  Cincinnati  railroad  was  left 
to  the  discretion  of  the  directors,  within  the  limitation  of 
thirty  miles  from  Cleveland.  The  road  was  commenced  at 
Ohio  City,  near  to  Cleveland,  and  to  the  Columbus  road,  but 
not  on  it.  Admitting  this  to  be  within  a  liberal  construction 
of  the  charter,  the  road  was  extended  by  Elyria,  Amherst, 
Vermilion  and  Huron  to  Sandusky  City,  connecting  with  Ae 
Mad  River  railroad  at  that  point. 
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Instead  of  extending  the  road  from  Sandasky  City  to  Fre- 
mont, the  last  point  named  in  the  original  charter,  a  survey 
has  been  made  to  cross  llie  bay  a  few  miles  above  Sandasky 
City,  on  nearly  a  straight  line  to  Port  Clinton  and  the  Man- 
mee  river.  And  this,  it  is  contended,  can  not  be  done  under 
the  original  charter  or  the  first  amendment.  That  amend- 
ment ^*  authorized  the  company  to  extend  its  line  of  railroad 
to  some  point  on  the  Maumee  river."  The  extension  of  a 
line  does  not  seem  to  authorize  a  departure  from  the  line  at 
the  middle  or  any  other  part  of  it,  except  from  its  terminus. 
Had  the  extension  commenced  from  this  point,  no  navigable 
water  would  have  been  crossed  by  the  line  of  the  road  to  the 
Maumee,  except  Sandusky  river.  That  this  was  the  durec- 
tion  the  legislature  intended  to  give  the  road,  appears  by  the 
words  used,  and  also  by  the  provision  that  in  crossing  the  Mau- 
mee its  navigation  should  not  be  obstructed — ^there  being  no 
such  provision  for  crossing  the  Sandusky  bay. 

It  is  supposed  that  the  branching  power  from  the  main 
road,  as  provided  in  the  sixteenth  section,  and  the  authority 
given  in  the  seventeenth  section  to  make  and  complete  any 
part  of  said  road,  or  any  branch  thereof,  as  the  company  may 
direct,  authorized  the  diversion  of  the  road  to  Port  Clinton, 
crossing  the  Sandusky  bay. 

The  power  to  make  branches  is  limited  to  towns  or  places, 
in  the  several  counties  through  which  the  main  road  shall  pass. 
Now,  although  the  branches  may  be  made  before  the  main 
road,  yet  they  must  proceed  from  the  line  of  the  main  road, 
and  terminate  at  towns  or  places  in  the  same  county.  The 
branch  is  an  incident  to  the  main  road,  and  whether  made 
before  or  after  the  construction  of  the  main  road,  the  termini 
of  the  branch  is  the  same. 

By  the  direction  given  to  the  road  from  Sandusky  City,  it 
is  clear  it  was  not  intended  to  run  to  Fremont,  but  to  cross 
the  bay  in  the  direction  to  Port  Clinton,  leaving  the  direct 
route  to  Fremont  several  miles  south.    As  an  excuse  for  this 
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departure,  it  is  said  in  the  answer  that  the  people  in  Fremont, 
by  subscriptions  or  otherwise,  gave  no  encouragement  to  the 
company  to  run  the  road  to  that  place  ;  and  that  the  route 
selected  is  better,  and  several  miles  shorter  than  the  one  by 
Fremont.  Under  such  circumstances  it  is  difficult  to  say  that 
the  road  now  in  progress  from  Sandusky  City  to  the  Maumee, 
over  the  bay  and  by  Port  Clinton,  is  a  branch  of  the  original 
road  within  the  charter.  Neither  its  commencement  nor  ter- 
mination is  within  the  sixteenth  section.  It  does  not  branch 
in  the  county  of  Ottowa,  nor  terminate  at  some  town  or 
place  in  that  county.  It  is  in  fact  the  main  road  from  San- 
dusky City  to  the  Maumee,  and  was  avowedly  intended  to  be 
so,  from  the  time  the  route  was  surveyed. 

The  charter  requires  the  company  to  organize  in  five  years, 
and  to  complete  twenty  miles  of  the  road  in  ten  years  from 
the  time  its  structure  wan  commenced  ;  and  under  this  pro- 
vision it  is  said  the  company  having  made  more  than  twenty 
miles  of  the  road,  may,  at  its  own  convenience,  extend  the 
road  to  Fremont  from  Sandusky  City,  and  the  road,  if  ex- 
tended to  the  Maumee  from  Fremont,  must  pass  through 
Ottowa  county ;  and  then  the  road  now  in  course  of  con- 
struction may  be  considered  as  a  branch  or  branches  from  it. 
It  can  not  be  within  the  purpose  of  the  company  to  make  the 
road  to  Fremont,  and  thence  to  the  Maumee.  No  benefit 
could  result  to  the  company  or  the  public  from  such  an  expen- 
diture. There  is  now  a  road  in  progress  from  Fremont  to 
Toledo,  and  also  the  Port  Clinton  road,  running  in  the  same 
direction. 

There  is  no  admitted  latitude  of  construction,  it  seems  to 
me,  which  can  bring  the  Port  Clinton  road  within  the  charter 
of  the  Junction  railroad  as  amended.  It  would  sanction  a 
principle  which  would  enable  chartered  companies  to  disre- 
gard the  limits  prescribed,  and  give  such  a  direction  to  roads 
as  their  interests  may  dictate.  By  the  tenth  section,  "  if  the 
corporation,  after  having  selected  a  route  for  said  railway, 
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find  any  obstacle  in  continuing  said  location,  either  by  tiie 
difficulty  of  construction  or  procuring  the  right  of  way  at  a 
reasonable  cost,  or  whenever  a  better  and  cheaper  route  can 
be  had,  it  shall  have  authority  to  vary  tiie  route  and  change 
the  location."  This  does  not  authorize  the  company  to 
abandon  and  disregard  the  points  named  in  the  charter,  but 
to  change  the  route  which  they  have  selected,  for  the  causes 
stated. 

Upon  the  deliberate  consideration  which  I  have  given  to 
the  Junction  railroad  charter,  I  am  brought  to  the  conclusion 
that  it  does  not  authorize  the  route  selected,  and  without 
authority  it  is  presumed  no  one  could  contend  for  the  right  of 
crossing  the  Sandusky  bay.  The  amendment  extending  the 
road  gives  no  such  authority. 

The  act  of  the  1st  of  May,  1853  (3  Curwen's  Revised 
Statutes,  1877),  provides,  ''  that  any  number  of  natural  per-  . 
sons,  not  less  than  five,  may  become  a  body  corporate,  with  ' 
all  the  rights,  privileges  and  powers  conferred  by,  and  subject 
to  all  the  restrictions  of  that  act." 

The  second  section  declares,  *'  that  any  number  of  persons 
as  aforesaid,  associating,  to  form  a  company  for  the  purpose 
of  constructing  a  railroad,  shall,  under  their  hands  and  seals, 
make  a  certificate  which  shall  specify  as  follows:  1.  The 
name  assumed  by  such  company,  and  by  which  it  shall  be 
known.  2.  The  name  of  the  place  of  the  termini  of  said 
road,  and  the  county  or  counties  through  which  such  road 
shall  pass.  3.  The  amount  of  capital  stock  necessary  to 
construct  such  road.  Such  certificate  being  acknowledged, 
before  a  justice  of  the  peace,  and  certified  by  the  clerk  of 
the  Court  of  Common  Pleas,  and  recorded  by  the  Secretary 
of  State,  shall  confer  corporate  powers. 

On  the  6th  of  October,  1852,  Ebenezer  Lane  and  five  oth- 
ers applied,  under  the  above  law,  to  be  incorporated  as  the 
''  Port  Clinton  Railroad  Company,"  beginning  the  road  at 
Sandusky  City,  and  extending  it  by  Port  Clinton,  over  th« 
28 
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Sandusky  bay,  to  Toledo  ;  and  all  the  requiQites  of  the  act 
having  been  complied  with,  they  became  a  corporate  body. 
This  body,  on  the  11th  of  January,  1853,  submitted  to  James 
B.  Steadman,  Acting  Commissioner,  the  plan  of  a  bridge  for 
crossing  the  bay,  which  he  approved,  and  which  approval 
was  notified  to  the  company. 

Two  objections  are  made  to  this  act  of  the  Conmiiflsioner. 
1.  That  it  was  contrary  to  the  decision  of  the  Board  of  Pub- 
lic Works.  2.  That  the  Acting  Commissioner  had  no  juris- 
diction of  the  matter. 

It  appears  that  on  the  8th  of  July,  1852,  the  Junction  rail- 
road applied  to  the  Board  of  Public  Worics,  "  to  obtain 
leave,  if  it  be  necessary,  to  construct  a  draw-bridge  ncron 
Sandusky  bay,"  which  was  refused  by  the  Board  for  want  of 
jurisdiction. 

The  decision  of  the  Board,  on  the  application  of  the  Junc- 
tion Railroad  for  leave  to  cross  the  bay  by  a  bridge,  was  a 
very  different  application  from  that  decided  by  Steadman. 
He  approved  of  the  plan  of  the  bridge  :  the  right  to  cross 
the  bay  was  not  submitted  to  him.  But  on  the  17th  of  Feb- 
ruary, 1850,  the  Board  of  Public  Works  did  reverse  the  deci* 
sion  of  Steadman  in  relation  to  the  Port  Clinton  bridge.  And 
I  will  now  consider  the  effect  of  this  reversal. 

The  twentieth  section  of  the  above  act  (3  Curwen's  Revised 
Statutes,  1852),  gives  the  power  to  the  Acting  Commissioner, 
the  same  as  to  the  whole  Board.  Either  may  approve  of  the 
plan  or  structure  of  a  proposed  bridge  over  a  navigable  wa- 
ter ;  consequently,  they  act  independently  of  each  other,  and 
no  provision  having  been  made  for  an  appeal  to  the  Board 
from  the  decision  of  the  Acting  Commissioner,  his  favorable 
decision  is  final.  And  this  power  to  the  Acting  Commis- 
sioner being  given  by  law,  can  not  be  controlled  or  reversed 
by  the  Board.  The  procedure  of  the  Board,  therefore,  in 
the  reversal  of  the  approval  by  Steadman  of  the  plan  of  the 
bridge  presented  by  the  Port  Clinton  Company,  was  void 
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It  was  an  exercise  of  power  which  did  not  belong  to  the 
Board. 

If  the  application  had  been  made  to  the  Boacd  by  the  Port 
Clinton  company,  for  the  approval  of  the  plan  of  their  bridge, 
and  the  Board  had  decided  against  it,  having  jurisdiction  of 
of  the  matter,  the  Acting  Commissioner  could  not  in  form  or 
in  effect  reverse  the  decision.  But  the  application  was,  as 
above  stated,  by  the  Junction  Railroad,  "  for  leave  to  cross 
the  bay,"  and  this  power  did  not  belong  to  the  Board ;  it, 
therefore,  very  properly  held  that  it  had  no  jurisdiction.  But 
it  had  jurisdiction,  and  so  had  the  Acting  Commissioner,  to 
approve  the  plan  of  the  bridge.  An  appeal,  under  the  stat- 
ute, from  the  decision  of  the  Board,  by  the  Junction  railroad, 
would  have  been  ineffectual,  as  the  Board  was  asked  to  do 
that  which  the  law  did  not  authorize  it  to  do. 

The  right  to  cross  a  navigable  water  by  a  railroad  bridge, 
must  be  given  by  the  sovereign  power,  by  a  special  or  gene- 
ral act.  Where  this  is  not  done,  neither  the  Board  of  Pub- 
lic Works,  nor  an  Acting  Commissioner,  can  approve  of  the 
structure  of  a  bridge  over  it.  For  the  reasons  above  stated, 
I  have  been  brought  to  the  conclusion,  that  the  charter  of  the 
Junction  Railroad,  original  and  amended,  does  not  authorize 
the  company  to  construct  a  railroad  bridge  over  Sandusky 
bay  at  the  place  designated. 

But  the  act  of  approval  by  the  Commissioner,  on  the  appli- 
cation of  the  Port  Clinton  company,  is  objected  to,  on  the 
ground  that  the  Sandusky  bay  was  not  a  public  work,  "under 
his  direction,"  within  the  meaning  of  the  statute. 

The  words  of  the  statute  are,  "  whenever  the  line  of  any 
railroad  company  now  existing,  or  which  may  hereafter 
organize  under  this  act,  shall  cross  any  canal,  or  any  navi- 
gable water,  the  said  company  shall  file  with  the  Board  of 
Public  Works,  or  with  the  Acting  Commisioner  thereof,  hav- 
ing charge  of  the  public  works  where  such  crossing  is  pro- 
posed, the  plan  of  the  bridge,  and  otho^  fixtures  for  crossing 
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iuch  canal  or  navigable  water,  designating  the  place  of  < 
ing ;  and  if  the  said  Board,  or  Acting  Commissioner  thereof^ 
shall  approve  of  such  plan,  he  shall  notify  snch  onnpany,  in 
writing,  of  such  approval.'' 

A  corporation,  formed  under  this  general  law,  is  vested 
with  all  the  ordinary  powers  to  accompUsh  the  purpose 
intended.  It  may  appropriate  private  property,  and  do  all 
other  things  necessary  in  the  construction  of  a  railroad. 
The  general  act  is  as  specific  in  its  details  of  the  rights  and 
duties  of  the  company  as  can  be  found  in  special  acts  of 
incorporation.  The  legislature  of  Ohio  has  been  cautions, 
as  all  other  legislatures  have  been,  in  passing  special  acts 
for  bridges  and  railroads,  to  guard  against  obstructions  on 
navigable  waters.  And  this  twentieth  section  of  the  general 
law,  was  intended  to  preserve  this  great  public  right.  The 
plan  of  a  bridge  over  any  navigable  water  must  be  approved 
by  the  Board  of  Public  Works,  or  by  an  Acting  Commis- 
sioner. This  duty  was  more  appropriate  to  the  general 
business  of  the  members  of  that  Board,  than  to  any  other 
association  under  State  organization. 

To  limit  the  application  of  this  provision  to  the  crossing  of 
canals,  and  waters  made  navigable  by  the  State,  would 
strangely  disregard  the  policy  of  the  act,  and  the  necessities 
of  the  public.  The  language  of  the  section  does  not  author^ 
ize  so  narrow  a  construction.  It  was  known,  that  in  every 
part  of  the  State,  railroads  would  be  projected  which  neces- 
sarily cross  navigable  waters.  Special  provision  is  made  for 
the  crossing  of  canals.  Our  best  rivers  are  navigable  by 
nature ;  and  on  the  theory  stated,  no  provision  is  made  in 
the  act  for  crossing  them.  They  are  navigable  waters,  and 
are  embraced  by  the  terms  of  the  act. 

The  Acting  Commissioner,  it  is  said,  must  ''  have  charge 
of  the  public  works,  where  such  crossing  is  proposed ;"  and 
that  where  there  are  no  public  works,  his  approval  can  not 
be  given.    *'  Having  charge  of  the  public  works,  where  such 
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crossing  is  proposed,"  means  nothing  more  than  that  such 
place  shall  be  within  the  territorial  jurisdiction  of  the  com- 
missioner. Any  other  construction  would  involve  this  absur- 
dity :  However  a  navigable  river  might  be  improved  by  the 
public  works,  yet  if  there  were  not  public  works  at  the  place 
of  crossing,  the  commissioner  can  not  act.  The  legislature 
can  not  be  charged  with  acting  so  unwisely.  By  the  law  of 
1852,  a  new  system  was  introduced,  suited  to  the  enterprise 
of  the  age,  and  it  was  intended  to  cover  the  whole  ground  of  4 
ordinary  legislation  on  the  subject.  The  words  "  navigable 
waters,"  were  used  in  no  restricted  sense ;  they  embrace,  and 
were  intended  to  embrace,  all  waters  within  the  State,  which 
are  navigable  by  the  works  of  art  or  nature. 

The  plan  of  the  bridge  over  the  Sandusky  bay  having  been 
approved  by  Steadman,  the  Acting  Commissioner,  and  the 
place  of  crossing  being  within  his  jurisdiction,  it  is  not  doubt- 
ed, that  under  the  "  Port  Clinton  Charter,"  a  bridge  may  be 
constructed  as  proposed,  if  it  cause  no  obstruction  to  com- 
merce. 

Whether  we  look  into  the  ordinance  of  1787,  the  acts  of 
Congress  of  the  13th  July,  1787,  of  the  7th  of  August,  1789, 
of  7th  of  May,  1706,  or  the  constitution,  which  declares  that 
Congress  shall  have  power  to  regulate  commerce  among  the 
several  States,  we  find  the  power  to  protect  the  commercial 
interests  of  the  Union.  But,  as  was  observed  by  the  court 
in  the  Wheeling  bridge  case,  the  exercise  of  this  great  pub- 
lic right  is  not  incompatible  with  the  ei\joyment  of  local 
rights.  The  public  right  consists  in  an  unobstructed  use  of 
every  navigable  water,  connecting  two  or  more  States  :  the 
local  right,  in  crossing  such  water.  The  general  commercial 
right  is  paramount  to  all  State  authority. 

The  question  of  obstruction  remains  to  be  considered. 
Numerous  affidavits  have  been  read,  made  by  personei 
acquainted  with  the  navigation  of  the  Sandusky  bay,  who 
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think  the  bridge  with  the  draws  proposed,  in  a  high  wind  and 
also  in  a  dark  night,  would  obstruct  the  navigation.  When 
the  wind  is  strong,  it  is  said  by  some,  that  sail-vessels  require 
the  whole  width  of  the  bay  to  beat  against  the  wind,  and  that 
at  such  times  no  sail  vessels  could  pass  the  draw.  The 
draw  proposed  is  144  feet,  to  be  opened  and  closed  on 
a  pivot  in  the  center.  It  is  admitted  that  steam  vessels 
could  pass  the  draw  with  less  difficulty  than  vessels  with 
sails. 

This  class  of  witnesses  suppose  that  all  vessels  not  pro- 
pelled by  steam,  in  a  strong  wind  could  pass  the  draw  only 
by  the  aid  of  ropes,  working  up  by  the  .side  of  the  piers ; 
and  that  this  would  cause  considerable  delay,  and  some 
expense.  Other  witnesses,  of  equal  experience,  differ  from 
the  above.  They  think  vessels  can  pass  the  draw  with  little 
or  no  difficulty,  and  that  in  time  of  wind,  not  so  high  as  to 
force  them  to  anchor,  they  could  pass  by  working  round  the 
piers  with  ropes,  which  would  take  up  a  very  short  space  of 
time.  And  that  in  good  weather  the  boats  would  sail  through 
the  draw  without  loss  of  time.  Several  witnesses  speak  of 
draws  in  bridges  over  arms  of  the  sea,  of  less  width  than 
proposed,  where  vessels  are  constantly  passing  without  com- 
plaint or  delay.  The  witnesses  from  the  sea-board,  when 
added  to  those  from  the  lake,  are  greater  in  number  than 
those  who  think  the  bridge  would  obstruct  the  navigation  of 
the  bay. 

Against  the  bridge  it  is  urged  that  considerations  of  pub- 
lic advantage  can  not  be  weighed  against  any  appreciable 
obstruction.  That  a  public  nuisance  can  not  be  tolerated, 
on  the  ground  that  the  community  may  realize  some  advan- 
tages from  its  existence.  Such  is  admitted  to  be  the  general 
principle  on  this  subject ;  and  yet  there  can  scarcely  be  a 
draw  in  a  bridge  which  does  not,  to  some  extent,  delay  ves- 
sels ;  but  this  is  submitted  to  from  public  necessity. 
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The  draws  in  the  bridges  over  Charles  river,  which  is  an 
arm  of  the  sea,  must  be  subject  to  the  winds  and  waves,  and 
also  to  the  flowing  of  the  tides  ;  and  yet  through  these  draws 
more  than  ten  times  the  number  of  vessels  pass  daily  that 
would  pass  through  the  draw  in  the  proposed  bridge.  The 
unskillfulness  of  our  navigators  and  seamen  on  the  lakes  is 
referred  to,  as  an  argument  against  the  bridge.  But  men 
who  undertake  the  navigation  of  vessels  are  presumed  to 
have  the  necessary  skill,  and  all  regulations  of  commerce 
are  founded  on  this  hypothesis.  Nor  is  an  argument  admis- 
sible, that  proper  attention  would  not  be  paid  to  the  draws, 
by  necessary  lights,  and  hands  to  open  them.  All  such  reg- 
ulations are  founded  on  the  supposition  that  proper  attention 
will  be  paid,  as  less  than  that  would  expose  the  bridge  to 
damage. 

The  commerce  of  the  bay  above  the  bridge,  including  the 
Sandusky  river,  is  not  large ;  but  it  is  of  sufiicient  impor- 
tance to  bring  it  under  the  regulation  of  the  commercial 
power  of  the  Union,  and  to  require  its  protection. 

In  the  Wheeling  bridge  case  the  court  held,  if  a  draw 
should  be  constructed  in  the  bridge  over  the  western  chan- 
nel, so  as  to  admit  of  a  safe  and  an  unobstructed  passage  to 
steam-boats  that  could  not  pass  under  the  eastern  bridge,  it 
would  be  considered  as  removing  the  nuisance  complained  of. 
To  pass  through  a  draw  on  a  river,  when  its  banks  are  full 
and  its  current  rapid,  is  attended  with  much  more  difiiculty 
and  danger  than  where  the  draw  is  over  a  water  agitated  only 
or  chiefly  by  the  winds. 

Nothing  is  more  common  than  for  witnesses,  who  are 
called  as  experts,  to  differ  in  opinion.  And  where  this  dif- 
ference is  so  nearly  on  a  balance  as  not  to  incline  the  scale 
on  either  side,  however  strong  the  testimony  may  be,  when 
viewed  on  one  side  only,  yet  when  both  sides  are  considered, 
the  parts  neutralize  each  other,  so  as  to  produce  no  very 
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decided  effect  on  the  mind.  This  is  the  character  of  the 
evidence  in  the  case  under  consideration.  In  each  a  case 
the  preventive  and  extraordinary  remedy  invoked  ought 
not  to  be  given.  It  is  a  remedy  which  may  be  ruinous 
to  one  of  the  parties,  when  the  basis  of  the  action  is 
doubtful. 
The  prayer  for  an  injunction  is  refused. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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The  United  States  v.  Euas  S.  Beabo  et  al. 

Where  certain  work  was  to  be  done  bj  the  defendant,  and  certain  things 
were  to  be  done  bj  the  plaintifis,  to  enable  the  defendant  to  perform  his  con- 
tract, the  declaration  must  show  that  the  precedent  acts  were  done,  by  the 
government,  to  enable  it  to  sustain  an  action  for  damages  on  the  contract. 

A  demarrer  reaches  the  first  defect  in  pleading. 

Mr.  O'Neal  District  Attorney  of  the  U.  States. 

OPINIOir   OF   THE   COURT. 

This  action  is  brought  on  a  penal  bond  in  the  sum  of 
1 10,500,  against  Beard  as  principal,  and  Jesse  Beard  and 
John  Perdue  as  securities,  that  the  defendant,  E.  S.  Beard, 
should  perforin  a  contract  made  with  the  United  States,  on 
the  9th  of  April,  1846,  '^  for  furnishing  materials,  and  build- 
ing 6900  perches  of  a  vertical  wall  at  Memphis,  in  Tennes- 
see." The  action  being  brought  upon  the  penalty  of  the 
bond,  the  defendants  craved  oyer  of  the  bond  and  contract, 
and  averred  general  performance. 
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The  plaintiffB  replied,  denying  that  the  defendants  furnish- 
ed the  materials,  built  the  wall  as  by  the  contract  he  agreed 
to  do,  and  averred  that  the  said  Beard  on  the  26th  of  Novem- 
ber, 1846,  abandoned  the  contract,  and  deserted  the  Navy 
Yard,  at  Memphis,  where  the  work  was  to  be  done  ;  where- 
by the  plaintiffs  were  obliged  to  employ  other  persons  to  do 
the  work,  at  an  increased  expense  over  the  contract,  &c. 

To  thb  replication  the  defendants  demurred,  and  the 
plaintiffs  joined  in  demurrer. 

On  these  pleadings  the  question  arises,  whether  the  plain- 
tiffs have  done  all  that  was  incumbent  for  them  to  do,  under 
the  contract,  to  maintain  this  action. 

By  the  contract.  Beard  agreed  to  furnish,  for  the  conside- 
ration named, ''  all  the  materials,  and  build  6,900  perches  of 
a  vertical  wall,  at  the  Navy  Yard,  at  Memphis,  Tennessee, 
or  so  much  as  shall  be  required  of  him  by  the  engineer,  or 
other  duly  authorized  agent  of  the  government,  of  the  follow- 
ing description,  vi^ :  **  The  height  of  the  wall  to  be  from  five 
to  thirty  feet,  varying  according  to  the  height  of  the  flata, 
and  to  suit  the  grade  of  the  yard.  The  thickness  will  vary 
from  three  and  a  half  to  ten  feet,  according  to  the  height  of 
the  wall.  It  is  to  be  commenced  on  the  low  ground,  after  it 
has  been  properly  leveled.  So  much  of  the  wall  as  will  be 
below  the  ground,  after  it  has  been  graded,  is  to  be  rubble 
masonry,  laid  without  mortar,  and  built  vertical  on  both 
sides ;  the  stones  for  which  are  to  be  of  the  best  quality  of 
sand  or  lime  stone,  of  large  size,  &c.  After  the  yard  has 
been  graded,  the  wall  is  to  be  laid  in  courses,  and  with  mor- 
tar, the  courses  to  be  from  ten  to  twenty  inches  thick,"  &c. 

The  work  was  to  be  completed  in  twelve  months.  The 
materials  and  work  to  be  paid  for,  after  inspection,  retain- 
ing ten  per  cent. 

The  contract  is  specific  as  to  the  materials  to  be  furnish- 
ed, and  the  quality  of  the  work  to  be  done,  but  is  indefinite 
as  to  the  amount  to  be  done.    This  was  left  to  certain  mea- 
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Burements,  and  to  the  judgment  of  the  engineer.  The  height 
of  the  wail  was  to  be  regulated  by  the  elevation  of  the  flats, 
and  to  suit  the  grade  of  the  yard.  It  was  to  be  commenced 
on  the  low  ground,  after  the  ground  was  properly  leveled. 

This  leveling  of  the  ground,  and  varying  the  height  of  the 
wall,  are  not  so  specified  in  the  contract  as  to  enable  the 
contractor  to  go  on  with  the  work,  except  under  the  special 
instruction  of  the  engineer.  It  does  not  appear  who  was  to 
do  the  grading.  As  there  is  no  provision  for  this  work  in  the 
contract,  it  was  to  be  done,  as  may  be  presumed,  by  some 
other  person  than  the  defendant,  and  by  what  rule  does  not 
appear.  If  the  grading  was  to  be  done  by  the  contractor,  it 
was  indispensable  that  the  grade  should  be  fixed  by  the 
agent  of  the  plaintifiTs  ;  and  it  appears  by  the  contract  of  the 
defendant,  that  until  the  grading  was  done,  the  wall  to  be 
built  by  the  defendant,  could  not  be  commenced. 

The  government  reserved  the  right  to  increase  or  diminish 
the  work,  paying  accordingly.  Under  this  discretion,  the 
quantity  of  stone  required  should  be  stated,  as  if  the  wall 
should  be  lowered,  less  stone  would  be  required. 

It  would  seem,  therefore,  to  be  clear,  that  to  enable  the 
government  to  recover  damages  on  this  contract,  for  the 
non-performance  of  the  work,  by  the  defendant,  it  must  ap- 
pear that  all  the  steps  were  taken  by  the  government,  to  ena- 
ble the  defendant  to  commence  and  prosecute  the  work, 
which  he  had  agreed  to  db.  He  could  not  commence  the 
the  work  until  the  ground  was  leveled,  and  instructions  were 
given  as  to  the  height  of  the  wall.  As  these  were  precedent 
acts  to  any  action  by  the  defendant,  it  was  necessary  to 
show  in  the  declaration  that  they  were  done  by  the  govern- 
ment. By  the  oyer  pleaded,  the  conditions  of  the  contract 
are  brought  into  the  case,  and  in  efifect  must  be  considered 
as  if  the  action  had  been  brought  upon  the  contract. 
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The  demarrer  to  the  replication  reaches  this  defect  in  the 
pleading.  The  demarrer  is  sustained.  Leave  will  be  given 
to  amend  the  pleadings,  on  motion  of  the  plaintiffs. 


[Before  Jadge  McLean,  at  Washington  City,  in  1853.] 

The  Noktheev  Indiana  Railroad  Co.  and  the  Comers,  &c., 
OF  THE  Western  Division,  &c.  v.  The  Michigan  Central 
Railroad. 

A  corporation  is  not  amenable  to  process,  except  in  the  State  where  its  busi- 
ness is  done. 

A  corporation  in  Indiana  cannot  sne,  in  that  State,  a  corporation  doing  busi- 
ness in  the  State  of  Michigan. 

Persons  or  corporations  interested,  must  be  made  parties,  especially  where 
the  object  of  the  bill  cannot  be  attained,  without  seriously  affecting  the  inte- 
rests of  such  persons  or  corporations 

When  a  subject  is  essentially  local,  as  trespass  on  real  estate,  Ac,,  the  action 
must  be  brought  in  the  State  where  the  injury  was  done. 

Messrs.  Branson  4*  Denis  for  the  plaintiffs. 
Mr.  Jay  for  the  defendants. 

opinion  of  the  court. 

This  is  an  application  for  an  injunction,  due  notice  hav- 
ing been  given  to  the  defendants. 

The  complainants  in  their  bill  represent  that,  under  a 
charter  granted  by  the  State  of  Indiana,  they  surveyed  and 
located  a  railroad  through  Northern  Indiana,  and  that  the 
route  of  that  part  of  the  Western  division  of  said  railroad, 
lying  between  Michigan  City,  in  the  county  of  Laporte,  and 
the  Western  line  of  the  State  of  Indiana,  was  duly  surveyed 
and  located,  and  the  right  of  way  therefor  duly  acquired ; 
and  that  they  are  entitled  to  have  the  sole  and  exclunive  oc* 
cupancy  of  the  lands  acquired  for  that  purpose.    That  a  part 
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of  the  lands  bo  acquired  consist  of  a  strip  of  ground  eighty 
feet  in  width,  extending  from  Michigan  City  to  the  west  line 
of  the  State,  and  that  their  railroad  has  been  completed 
upon  the  whole  of  said  route  from  Elkhart  to  Laporte,  and 
from  Michigan  City  to  the  west  line  of  Indiana,  on  which 
their  cars  are  now  running  for  the  transportation  of  passen- 
gers, &c. 

And  the  complainants  aver  that  the  Michigan  Central 
Railroad  Company,  are  a  corporation  created  by,  and  doing 
business  in  the  State  of  Michigan ;  that  they  were  incorpo- 
rated by  an  act  of  the  legislature  of  the  State  of  Michigan 
for  the  purpose  of  constructing  a  railroad  from  Detroit,  in 
the  State  of  Michigan,  to  some  point  in  the  same  State  upon 
Lake  Michigan,  accessible  to  steamboat  navigation  on  the 
lake,  and  with  authority  to  extend  their  railroad  to  the  south- 
ern boundary  of  the  State  of  Michigan ;  that  said  road  has 
been  constructed  to  New  Buffalo,  and  thence  to  the  northern 
line  of  the  State,  in  the  direction  toward  Michigan  City,  in 
the  State  of  Indiana ;  and  that  they  h^e  extended  their  road 
to  Michigan  city. 

And  the  complainants  allege  that  the  New  Albany  and 
Salem  Railroad  Company  is  a  corporation  created  by  and 
under  certain  acts  of  the  legislature  of  the  State  of  Indiana, 
and  doing  business  therein,  and  that  it  has  no  power  or 
franchise  to  construct,  or  authorize  the  construction  of  any 
railroad  whatsoever,  except  what  is  specified  in  certain  stat- 
utes, &c. 

That  on  or  about  the  24th  of  April,  1851,  the  Michigan 
Central  Railroad  Company,  and  the  New  Albany  and  Salem 
Railroad  Company,  entered  into  a  contract  by  which  the 
Michigan  company  claim  the  right  to  construct  a  railroad, 
by  a  route  nearly  parallel  with  the  complainants'  railroad 
from  Michigan  City  to  the  western  line  of  the  State  of  Indi- 
ana. And  that,  in  fact,  the  Michigan  company  have  con- 
structed their  road,  or  are  about  constructing  it,  in  the  im- 
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mediate  vicinity  of  the  complainants'  road,  and  several  times 
crossing  the  same,  all  which  is  an  infraction  of  the  complain- 
ants' franchise  ;  that  they  pass  over  the  lands  owned  by  com- 
plainants, which  were  purchased  for  the  acconunodation  of 
their  road ;  and  they  aver  that  the  New  Albany  and  Salem 
Company  are  not  aathorized  by  any  act  of  the  legislature,  to 
build  a  road  between  Michigan  City  and  the  western  line  of 
the  State,  and  they  pray  that  the  Michigan  Central  Company 
may  be  enjoined  from  making  their  road,  and  from  running 
cars  on  the  same,  &c. 

No  answer  has  been  filed  to  the  bill,  but  the  question 
comes  up  as  on  a  demurrer. 

The  bill  is  filed  by  a  corporation  in  Indiana,  against  a  cor- 
poration of  Michigan,  and  the  question  necessarily  arises 
whether  the  Circuit  Court  of  the  United  States,  sitting  in  In- 
diana, has  jurisdiction  in  such  a  case.  It  is  clear  that  a  cor- 
poration cannot  be  sued  out  of  the  State  in  which  it  is  estab- 
lished, and  in  which  its  corporate  functions  are  exercised. 
The  individuals  of  the^corporation  are  liable  to  an  action  of 
trespass,  if  done  out  of  the  State  where  process  is  served,  but 
as  corporators  they  are  responsible  only  in  the  State  where 
the  business  of  the  corporation  is  done. 

The  Michigan  Central  Railroad,  in  building  the  road  from 
Michigan  City  to  the  western  line  of  Indiana,  claims  to  act 
under  the  contract  made  with  the  New  Albany  and  Salem 
company,  which  claims  a  right  under  its  charter  to  make  the 
road,  and  transferred  the  right  to  the  Michigan  company. 
The  bill  asks  an  injunction  against  the  Michigan  company 
in  its  corporate  capacity,  as  in  that  capacity  the  contract  was 
made,  and  the  work  complained  of  has  been  done.  I  know 
of  no  process  which  can  reach  a  corporation  of  Michigan 
from  the  Circuit  Court,  sitting  in  Indiana.  It  is  amenable  to 
no  process  out  of  the  State.  The  Circuit  Court  of  the  Uni- 
ted States,  sitting  in  a  State,  has  no  jurisdiction  beyond  the 
limits  of  the  State,  except  in  criminal  cases  subpoenas  may 
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be  issued  for  witnesses  throoghout  the  United  States.  In 
every  other  particular,  the  Federal  court,  acting  in  a  State,  is 
as  limited  in  its  jurisdiction  as  any  State  court,  whose  juris- 
diction extends  throughout  the  State.  It  seems  to  be  very 
clear  that  the  Circuit  Court,  sitting  in  Indiana,  has  no  juris- 
diction in  this  case,  as  presented  by  the  bill. 

If  the  bill  be  filed  in  Michigan,  against  the  Central  Michi- 
gan Railroad  Company,  the  Circuit  Court,  in  a  proper  case, 
would  have  jurisdiction  over  the  company.  But  such  a  pro- 
cedure would  give  rise  to  another  question,  whether  a  Court 
of  Chancery,  in  a  case  respecting  the  title  to  land,  and  par- 
ticularly to  restrain  a  right  set  up  under  the  authority  of  the 
State  of  Indiana,  could  exercise  jurisdiction  while  sitting  in 
the  State  of  Michigan.  In  the  discussion,  questions  of  a 
local  character  would  necessarily  arise,  which  could  not,  it 
would  seem,  be  acted  upon  in  Michigan. 

But  independently  of  this  objection,  there  is  another  which, 
it  appears  to  me,  is  fatal  to  the  jurisdiction.  The  New  Al- 
bany and  Salem  Railroad  Company,  is  not  made  a  party  to 
this  proceeding,  and  that  company  is  materially  interested 
in  the  case. 

The  bill  sets  up  that  the  charter  of  that  company',  does  not 
extend  north  beyond  Salem,  and  especially  that  it  does  not 
authorize  the  construction  of  a  railroad  from  Michigan  City 
to  the  western  line  of  the  State.  It  appears  that  the  road 
from  Michigan  City  west,  has  not  only  been  constructed  to 
the  western  line  of  the  State,  but  it  has  been  extended  to 
Chicago,  and  is  now  in  operation ;  and  it  also  appears  that 
a  very  large  proportion  of  the  railroad  from  Salem  to  Michi- 
gan City,  has  been  built,  and  will  soon  be  completed  and  in 
operation.  It  also  appears  the  Michigan  company,  in  build- 
ing the  road  from  Michigan  City  to  the  western  line  of  Indi- 
ana, agreed  to  subscribe  a  half  million  of  dollars  to  the  road 
from  Salem  to  Michigan  City,  which  has  not  only  been  sub* 
scribed,  but  some  part  of  it  has  been  paid. 
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From  the  above  facto,  it  appears  that  the  New  Albany  and 
Salem  Company  is  interested  to  the  whole  amount  of  its 
charter  as  claimed,  from  Salem  to  Michigan  City,  and  thence 
to  the  western  line  of  the  State,  and  that  more  than  a  mil* 
lion  of  dollars  have  been  expended  on  these  lines  of  road.  And 
yet  the  bill  calls  upon  the  court  to  act  on  this  subject,  and  to 
decide,  that  the  New  Albany  and  Salem  charter  gives  no  au- 
thority to  make  a  railroad  from  Michigan  City  to  the  western 
line  of  the  State,  and  consequently  the  Michigan  company 
has  no  right  to  build  the  road  under  its  contract. 

An  injunction,  as  prayed  for,  which  would  not  involve  the 
righto  of  the  New  Albany  and  Salem  Company,  to  the  extent 
of  their  charter  as  above  stated,  and  money  expended  under 
it,  but  it  would  defeat  the  further  payment  of  the  subscrip- 
tion of  half  a  million  of  dollars,  to  the  road  between  Salem 
and  Michigan  City,  by  the  Michigan  Central  Railroad  Com- 
pany.   Upon  the  whole,  I  cannot  grant  the  injunction. 

If  the  complainante  desire  to  bring  the  subject  before  the 
Supreme  Court,  by  filing  the  bill  in  the  Michigan  Circuit 
Court  of  the  United  States,  an  answer  or  demurrer  may  be 
filed,  and  a  decree,  pro  forma,  entered,  which  will  bring  the 
case,  without  much  delay,  before  the  Supreme  Court. 


T.  G.  Gaylord,  Survivor  v.  Howard  P.  Johnson. 

The  assigrnee  of  a  notei  acitiien  of  Ohio,  maj  bring  his  action  in  theCireuii 
Court  againat  the  assignor*  a  citizen  of  Indiana. 

A  note  made  payable  in  Ohio,  is  an  Ohio  contract,  and  demand  of  payment 
vhen  the  note  is  due,  protest  and  notice  are  due  diligence. 

Where  the  action  is  between  the  assignor  and  his  immdiate  assignee,  it  is  only 
necessary  to  sustain  the  jurisdiction  of  the  Circuit  Court  that  plaintiff  and  de- 
fendant are  citisens  of  different  States. 

The  action  is  on  the  contract  of  assignment. 
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Mr,  Henderson  for  plaintiff. 
Mr.  Bay  for  defendant. 

OPINION  OF   THE  COURT. 

This  action  is  brought  by  the  plaintiff  as  assignee  of  a 
promissory  note  by  the  defendant  the  payee,  who  was  a 
citizen  of  Indiana.  Two  objections  are  made  by  the  defend- 
ant. 

1.  That  the  assignor  could  not  sue  in  this  court,  conse- 
quently his  assignee  cannot  sue. 

2.  By  the  laws  of  Indiana,  the  maker  of  the  note  must  be- 
prosecuted  to  insolvency, — ^the  note,  not  being  payable  to  or 
at  a  bank,  is  not  negotiable  by  the  laws  of  Indiana. 

This  suit  is  brought  against  the  indorser,  to  which  no  ob- 
jection can^e  made,  under  the  11th  sec.  of  the  Judiciary  Act, 
which  applies  to  assignments,  where  the  action  is  brought 
by  the  assignee  against  the  maker  of  the  note. 

There  was  a  special  plea  that  the  note  was  assigned  in  In- 
diana, to  which  diere  was  a  demurrer. 

The  note  was  payable  in  Ohio,  it  was  therefore  an  Ohio 
contract,  and  governed  by  the  laws  of  Ohio.  Demand  of 
payment  of  the  note  when  due,  protest  and  notice,  are  due 
diligence.  As  this  action  is  brought  against  the  assignor,  by 
his  assignee,  the  place  of  assignment  is  immaterial.  The 
action  is  founded  on  the  assignment,  and  the  plaintiff  and 
defendant  are  citizens  of  different  States.  This  gives  juris- 
diction. 

The  demuirer  is  sustained,  and  judgment. 
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Colambus,  Fiqua,  and  Indiana  R.  Co.  v.  Indianapolis  and  Bellefontaine  R.  Co. 


The  President  and  Directors  of  the  Columbus,  Piqua  and  In- 
diana Railroad  Company  v.  The  President  and  Directors  of 
the  Indianapolis  and  Bellefontaine  Railroad  Company. 

When  two  railroad  companies  agree  to  build  a  road  from  certain  cities,  to 
connect  witli  each  other  at  a  giren  place,  and  that  the  charges  for  transporta- 
tion shall  be  regulated  bj  both  companies,  and  also  the  meeting  of  the  cars, 
and  the  through  freight  cars,  if  one  of  the  companies  shall  change  its  gauge  so  as 
to  break  up  the  connection  contemplated,  an  injunction  will  be  granted,  to 
prevent  the  change  of  gauge. 

A  contract  entered  into  to  make  the  gauge,  by  one  of  the  parties,  contrary 
to  the  law  of  the  State,  such  contract  is  not  illegal,  if  it  appear  it  was  made  in 
reference  to  an  alteration  of  the  act,  and  such  alteration  was  procured,  before 
any  part  of  the  track  was  laid. 

To  fix  the  charge  for  the  transportation  of  passengers  and  freight,  is  the  ex- 
ercise of  the  franchise  by  each  company,  and  if  they  agree  that  both  compa- 
nies shall  regulate  this,  it  is  no  abandonment  or  transfer  of  the  franchise  of 
either. 

Messrs.  Stanhery^  Blackfordy  and  James  for  complainants. 
Messrs.  Andrews  and  Yandes  for  the  defendants. 

opinion  op  the  court. 

On  the  30th  of  January,  1852,  the  parties  in  this  case  en- 
tered into  the  following  agreement : 

It  is  mutaally  agreed  by  and  between  the  Indianapolis 
and  Bellefontaine  Railroad  Company  of  Indiana,  of  the  one 
part,  and  the  Columbus,  Piqua,  and  Indiana  Railroad  Com- 
pany, of  Ohio,  of  the  other  part,  as  follows :  The  lines  of 
said  roads  from  the  city  of  Columbus,  Ohio,  to  the  city  of 
Indianapolis,  Indiana,  shall  meet  at  Union  on  the  line  be- 
tween the  said  States,  in  direct  connection  in  the  same  depot 
building,  and  shall  be  for  transportation  of  freight  and  pas- 
sengers a  through  line  between  the  cities,  each  company  re- 
ceiving upon  the  through  freight  and  passengers,  in  propor- 
tion to  the  length  of  the  road  in  each,  which  freight  and  fare 
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of  passengers  shall  be  fixed  by  the  two  roads,  and  to  carry 
out  which  each  shall  be  authorized  to  give  through  tickets, 
and  freight  bills  on  the  route,  to  be  accounted  for  on  settle* 
ment.  The  time  of  running  and  meeting  of  the  cars,  and 
through  freight  cars,  shall  be  arranged  by  the  two  compa- 
nies, so  as  to  carry  into  effect,  in  good  faith,  the  through 
business  connection  on  the  roads  between  the  two  States. 
This  contract  was  ratified  by  both  boards. 

Sometime  after  the  above  contract  was  entered  into,  a  fur- 
ther agreement,  in  regard  to  the  gauge  of  the  road,  was  con- 
sidered necessary ;  and  the  President  of  the  Indiana  Board 
made  a  contract  with  the  Ohio  company,  that  the  gauge  on 
the  entire  road  should  be  four  feet  eight  and  a  half  inches. 
The  Ohio  gauge  was  fixed  by  statute  at  four  feet  ten  inches ; 
and  other  gauges  were  prohibited.  This  contract  was  never 
ratified  by  the  Indiana  company;  and  a  great  number  of 
depositions  were  taken  to  show,  from  the  usage  of  the  com- 
pany, that  the  contract,  made  by  the  President,  was  binding 
on  it,  though  not  ratified  by  it. 

Under  the  above  contract  it  became  necessary  for  the  Ohio 
company  to  procure  an  act  of  the  Ohio  legislature,  to  legal- 
ize  the  gauge  it  had  agreed  to  establish  ;  and  a  law  to  that 
effect  was  obtained  some  foiur  months  after  the  contract  was- 
entered  into. 

It  was  admitted  by  the  parties,  that  when  the  first  contract 
was  made  to  connect  the  two  roads  at  Union,  about  forty- 
five  miles  of  the  Indiana  road  was  completed  from  Indianap- 
olis in  the  direction  to  Union. 

These  are  the  leading  facts  in  the  case,  and  the  complain- 
ants, in  their  bill,  represent,  that  the  defendants  are  about  to 
change  the  gauge  of  their  road,  so  as  to  defeat  the  connection 
agreed  upon  by  the  two  companies,  requiring  at  Union  a 
change  not  only  of  the  passenger  cars,  but  also  the  cars  car- 
rying freight ;  and  it  is  alleged  that  the  same  gauge  has 
been  adopted  as  the  Cleveland  road,  to  the  material  and 
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irremediable  mischief  of  the  Columbus  company,  except  by 
an  injunctioa  to  restrain  the  Indiana  company  from  carrying 
out  its  contract  with  the  Cleveland  Railroad  Company. 

I  do  not  deem  it  nec&sary  to  look  into  the  depositions 
taken  to  show  that  the  second  contract,  as  to  the  gauge 
agreed  upon,  was  binding  on  the  Indiana  company.  I  think 
the  first  contract  between  the  two  companies,  embraces  aU 
the  rights  of  the  complainants,  which  are  claimed  under  the 
second  contract. 

The  contract  provided  for  a  road  from  Indianapolis  to 
Union,  and  thence  to  Columbus,  in  Ohio.  It  is  admitted  by 
the  parties  that  at  this  time,  about  forty-five  miles  of  the 
Indiana  road,  in  the  direction  to  Union,  was  completed ;  and 
that  the  gauge  of  that  part  of  the  road  was  four  feet  eight 
and  a  half  inches.  It  also  appears  that  the  Ohio  company 
applied  to  the  legislature,  and  procured  an  act  which  legal- 
ized the  gauge  they  contracted  for,  and  which  conformed  to 
the  gauge  of  the  Indiana  road. 

No  one  can  read  the  contract  and  not  see,  that  the  freight 
cars  were  to  be  run  through  the  entire  route.  The  words 
are, "  The  time  of  running  and  meeting  of  the  cars,  and 
through  freight  cars  shall  be  arranged  by  the  two  companies, 
so  as  to  carry  into  efiect,  in  good  faith,  the  through  business 
connection  on  the  roads  between  the  two  States."  The  run- 
ning and  meeting  of  the  cars  would  not  refer  to  the  through 
freight  cars.  If  the  freight  cars  are  to  be  run  through,  they 
don't  meet,  in  the  sense  spoken  of.  The  change  of  freight 
cars  would  cause  great  delay  and  expense,  especially  if  the 
freight  consisted  of  live  stock.  But  the  passengers  can 
change  cars  in  five  minutes.  It  was  therefore  proper  to 
provide  for  the  meeting  of  the  passenger  cars,  and  also  to 
regulate  '*  the  through  freight  cars." 

If  the  freight  cars  were  to  be  run  through  the  whole  line, 
it  is  clear  that  the  gauge  must  be  the  same  throughout  the 
line.    But  there  is  another  fact  equally  conclusive ;  the  Ohio 
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end  of  the  line  was  made  of  the  same  gauge  of  the  Indiana 
although  different  from  the  Ohio  gauge  provided  for  by  stat- 
ute, and  to  authorize  which,  an  act  of  the  Ohio  legislature 
was  procured  by  the  Ohio  company.  And  it  appears  the 
greater  part  of  the  Ohio  road  has  been  completed. 

Sut  there  is  another  consideration  which,  if  possible,  is  still 
more  conclusive. 

At  the  time  the  first  contract  was  made,  it  is  admitted  that 
more  than  forty  miles  of  the  Indiana  road  was  completed, 
which  was  the  line  of  road  embraced  by  the  contract.  It 
could  apply,  from  the  description  in  the  contract,  to  no  other 
route.  Can  a  railroad  be  made  without  a  gauge  ?  In  the 
nature  of  things  this  is  impossible.  It  follows  then,  necessa- 
rily, that  the  gauge  of  the  entire  road  was  the  gauge  of  the 
Indiana  road  that  was  completed,  and  which  was  embraced 
by  the  contract.  Can  anything  be  more  conclusive  than 
this  7  But  in  addition  to  these  facts,  the  Indiana  company 
extended  its  road  to  Union,  or  near  to  it,  and  the  Ohio  com* 
pany  built  the  Ohio  road  to  Piqua,  or  near  to  it,  from  Co- 
lumbus, and  both  roads  were  made  of  the  guage  of  the  Indi- 
ana road,  which  had  been  made  before  the  contract  was 
signed.  The  work  on  both  sides  of  Union,  under  the  con- 
tract, shows  the  construction  of  it  by  both  companies. 

An  objection  is  made  to  the  legality  of  the  contract  to  build 
the  Ohio  part  of  the  road,  as  the  gauge  is  in  violation  of  the 
Ohio  statute. 

To  this  it  is  answered  in  argument,  that  the  defendants 
cannot  take  advantage  of  the  objection,  as  it  is  a  matter 
which  rests  between  the  State  and  the  complainants,  and 
that  the  State  only  can  raise  this  objection.  I  am  not  pre- 
pared to  say  that  any  party,  who  is  called  upon  specifically 
to  execute  a  contract  may  not  set  up  the  illegality  of  that 
contract,  as  being  against  an  express  statute.  But  the  an- 
swer to  the  objection  that  although  the  contract  was  made, 
it  was  with  reference  to  a  future  execution  of  its  conditions, 
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when  the  modification  of  the  law  of  Ohio  shoold  be  obtain- 
ed, which  removed  the  objection.  And  it  in  fact  appears 
that  the  constraction  of  the  road,  by  laying  down  the  rails, 
was  not  commenced  until  long  after  the  passage  of  the 
amended  act  by  the  legislature  of  Ohio.  The  law,  therefore, 
was  not  violated  under  the  contract,  nor  was  it  intended  to 
be  violated. 

It  is  further  alleged  that,  under  the  contract  the  respective 
companies,  by  acting  together  in  fixing  the  rates  for  the 
transportation  of  passengers  and  freight,  conveyed  a  pcurt  of 
their  franchise,  which  they  had  no  power  to  do. 

There  is  no  part  of  the  contract  which,  in  this  respect, 
afifects  the  franchise  of  either  company.  The  companies 
may  agree,  as  individuals  may  agree,  to  certain  rates  of 
transportation  which  may  be  considered  mutally  advanta- 
geous. Neither  company  has  parted  with  its  corporate  pow- 
ers ;  each  acts  for  itself,  and  under  its  own  powers  in  fixing 
the  rates  of  transportation,  and  they  both  agree  that  the 
charge  shall  be  uniform  throughout  the  line. 

An  injunction  will  be  issued  to  prevent  the  Indiana  com- 
pany from  changing  its  gauge,  from  Indiana  to  Union,  which 
it  has  expressed  a  determination  to  do,  and  had  actually 
commenced  the  work. 


CmCUIT  COURT  OF  THE  UNITED  STATES. 
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New  York  &  Erie  Railroad  v,  Shepard  &  Shepard. 

The  Oireait  Court  takes  juriftdiction  where  a  suit  is  brought  by  a  corporation, 
from  the  place  where  it  is  located,  and  where  its  corporate  functions  are  dis- 
charged. 

No  further  allegation  of  citizenship  is  required. 

Mr.  Witter/  for  plaintiffs. 
Mr.  Slanbery  for  defendants. 

OPINION    OF    THE    COURT. 

The  declaration  states,  The  New  York  and  Erie  Railroad, 
doing  business  and  resident  in  the  State  of  New  York,  plain- 
tiffs, complain,  &:c.  The  defendants  demurred  on  the  ground 
that  there  was  no  sufficient  allegation  of  citizenship,  to  give 
jurisdiction  to  the  court. 

Where  a  corporation  of  another  State  sues  in  this  court,  an 
allegation  of  citizenship  is  not  now  necessary,  as  was  for- 
merly required.  The  State  where  the  corporation  is  located 
and  in  which  its  corporate  functions  are  exercised,  if  alleged, 
is  sufficient  to  give  jurisdiction. 

The  demurrer  is  overruled. 
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Tkacy  v.  Tracy  et  al. 

If  a  judgment  become  dormant  its  lien  is  lost,  as  against  a  mortgage  execu- 
ted by  the  judgment  creditor,  during  the  continuance  of  the  judgment  lien. 

A  reyiral  of  the  judgment  cannot  affect  prior  liens. 

But  such  reriTal  gives  alien  on  the  land  of  the  defendant,  not  included  in  the 
mortgage,  and  which  has  on  it  no  prior  liens. 

Messrs.  Swan  4*  Andrews  for  complainant. 
Mr.  Curtis  for  defendant. 

OPINION    OF  THE    COURT. 

This  case  is  brought  before  the  court  to  have  determined 
the  priority  of  certain  liens. 

There  are  seven  distinct  parcels  of  land.  The  liens  of 
Morrison,  Young,  and  Yose,  stated  as  liens  1,  2,  and  3,  ex- 
tend to  the  seven  parcels  of  land.  A  judgment  in  favor  of 
Hurdwas  rendered  in  the  year  1841.  The  mortgage  of 
H.  D.  Tracy  was  executed  in  1843,  on  four  of  the  seven  tracts 
of  land.  The  judgment  of  Hurd  became  dormant,  and  was 
revived  in  1847. 

The  proceeds  of  the  sales  of  all  the  lands  amounted  to  the 
sum  of  $10,040.  The  proceeds  of  the  four  tracts  included 
in  Tracy's  mortgage  amounted  to  the  sum  of  $8,375.  The 
proceeds  of  the  remaining  three  parcels,  not  included  in  the 
mortgage,  but  embraced  in  the  levy  under  Kurd's  judgment 
are  $2,545.  The  amount  of  the  first  three  liens,  which  are 
prior  to  both  the  judgment  of  Hurd  and  mortgage  of  Tracy, 
with  the  costs  of  this  suit,  and  the  charges  of  the  adminis- 
trator, amount  to  about  the  sum  of  $8,950,  leaving  a  balance 
applicable  to  liens  No.  4  and  5,  of  the  reported  liens  of 
$1,970. 

If  after  judgment  and  levy  on  lands,  the  judgment  debtor 
executes  a  mortgage,  and  the  judgment  becomes  dormant, 
the  revival  of  the  judgment  does  not  operate  to  the  prejudice 
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of  the  mortgage  lien ;  but  in  such  case  the  mortgage  lien 
becomes  perfect,  and  the  judgment  lien  on  the  mortgaged 
premises  is  lost.  Nortonv.  Beaver ^  5  Ohio  Rep.  178 ;  Miner 
V.  Wallace^  10  Ohio  Rep.  403 ;  Lessee  of  Paine  v.  Moreland, 
15  Ohio  Rep.  435. 

In  this  case  Hurd's  judgment  having  become  dormant, 
and  Tracy's  mortgage  having  intervened,  the  mortgage  lien 
become  paramount  to  that  of  the  judgment. 

The  three  prior  liens  must  be  satisfied  out  of  the  proceeds 
of  all  the  tracts  of  land.  The  revived  judgment  gives  a  par- 
amount lien  to  that  of  the  mortgage  on  the  land,  not  inclu- 
ded in  the  mortgage. 


Lessee  of  Bulklet  et  al.  i;.  Joseph  Buffington. 

When  a  deed  was  executed  for  land  in  1799,  to  the  son-in-law  of  the  grantor, 
who  was  insolvent,  and  who  shortly  after  took  the  benefit  of  the  bankrupt  law 
of  1800,  and  placed  the  same  land  on  his  schedule,  which  was  sworn  to,  and 
no  claim  being  made  under  the  deed,  nor  taxes  paid  for  fifty  years,  the  court 
instructed  the  jury  these  were  strong  circumstances  of  fraud. 

The  delivery  of  a  deed  by  the  grantor  to  the  recorder,  may,  under  favorable 
circumstances,  be  considered  a  delivery,  but  it  is  not  conclusiTe. 

Mr.  Smyth  for  plaintiffs. 
Mr.  Vinton  for  the  defendant. 

OPINION   OF   THE   COURT. 

This  is  an  action  of  ejectment  to  recover  certain  lots  in  the 
Ohio  Company's  purchase. 

The  plaintiff  gave  in  evidence  a  deed  from  Loomis,  a 
bankrupt,  to  Roger  Bulkley,  the  ancestor  of  the  lessors  of 
the  plaintiff,  under  whom  they  claim  as  heirs. 

The  bankruptcy  proceeding  was  under  the  law  of  1800. 
The  commissioners,  under  the  act,  found  that  the  act  of  bank- 
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ruptcy  was  committed,  since  the  1st  of  Jane,  1800.  There 
was  no  evidence  of  the  delivery  of  the  deed,  except  the  fact 
of  its  having  been  recorded  in  1799.  A  copy  of  this  record 
is  the  evidence  given  of  the  deed. 

Loomis,  the  bankrupt,  after  the  deed  purports  to  have  been 
executed,  applied  for  the  benefit  of  the  bankrupt  law,  and 
on  his  schedule  this  identical  land  was  stated  as  a  part  of  his 
property.  The  bankrupt  swore  to  the  truth  of  his  schedule, 
and  obtained  a  discharge  from  his  debts,  under  the  act. 

The  court  instructed  the  jury  that  the  deed  from  Loomis  to 
Bulkley,  was  subject  to  strong  suspicions.  Loomis  was 
proved  to  have  been  the  relative  of  Bulkley.  The  deed 
was  executed  a  short  time  before  Loomis  took  the  benefit  of 
the  bankrupt  act.  He  is  proved  to  have  been  largely  insol- 
vent. No  taxes  have  been  paid  by  the  lessors  of  the  plain- 
tifi*.  No  claim  was  set  up  for  the  land  under  the  deed  for  fifty 
years. 

If  the  deed  made  by  Loomis  was  bona  fide,  and  for  a  val- 
uable consideration,  which  put  the  land  beyond  the  reach  of 
his  creditors,  Loomis  committed  perjury  in  swearing  to  the 
truth  of  his  schedule,  on  which  this  land  was  stated  as  a  part 
of  his  property,  and  to  which  his  creditors  were  entitled. 

But  if  the  deed  were  made  in  fraud  of  creditors,  the  bank- 
rupt was  bound  to  place  the  land  upon  his  schedule,  for  the 
use  of  his  creditors ;  and  in  this  view  he  acted  correctly  in 
stating  it  as  a  part  of  his  property  and  in  swearing  to  it. 
The  recording  of  a  deed  by  the  grantor,  under  circumstances 
which  create  no  suspicion  of  fraud,  may  be  considered  evi- 
dence of  delivery.  But  there  are  strong  circumstances  of 
fraud  in  this  case. 

Loomis,  at  the  time  he  executed  the  deed,  was  insolvent, 
and  it  was  executed  a  short  time  before  he  took  the  benefit 
of  the  bankrupt  law.  The  deed  was  made  to  his  relative, 
and  as  far  as  appears  in  the  case,  neither  the  grantee  nor  his 
heirs  set  up  any  claim  of  title  to  the  land  for  fifty  years  ;  nor 
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is  it  shown  that  they  paid  the  taxes.  And,  in  addition  to 
these  circumstances,  Loomis  claimed  the  land  as  his  pro- 
perty, placing  it  upon  his  schedule,  and  verified  the  truth  of 
his  schedule  by  oath.  It  is  for  you,  gentlemen  of  the  jury, 
to  say,  whether  the  first  deed  was  not  executed  by  the  bank- 
rupt, with  the  view  to  defraud  his  creditors.  He  may  after- 
ward have  relented,  and  endeavored  to  avoid  the  fraud,  by 
placing  the  land  on  his  schedule,  for  the  benefit  of  his  credi- 
tors and  the  peace  of  his  conscience.  If  the  facts  lead  you 
to  this  conclusion,  gentlemen  of  the  jury,  you  will  find  the 
defendant  not  guilty. 
Verdict— Not  Guilty. 


Dob  ex.  dem.  John  W.  Robertson  v.  RrcHARD  Roe,  with 
Notice  to  the  Town  Council  of  Wellsville. 

Where  the  charter  of  the  town  of  Wellsville  requires  a  certified  copy  of  a 
summons  to  be  served  on  the  recorder,  in  all  suits  brought  against  the  town, 
the  court  held  it  did  not  apply  to  an  action  of  ejectment. 

That  in  such  a  case  a  copy  of  the  declaration  and  notice,  was  a  sufiicient  ser- 
vice. 

Mr.  Stanhery  for  plaintiff. 
Mr.  Swan  for  defendant. 

opinion  of  the  court. 

This  is  a  motion  to  dismiss  the  suit,  as  the  process  was  not 
properly  served. 

The  charter  of  the  defendants  requires  that  the  first  process, 
in  all  suits  against  the  town  shall  be  a  summons,  an  attested 
copy  of  which  shall  be  served  on  the  recorder,  at  least  ten 
days  before  the  return.  No  such  copy  appears  to  have  been 
served  in  the  present  case.    A  copy  of  the  declaration  was 
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served,  as  is  usual  in  actions  of  ejectment,  and  a  notice  to 
the  person  in  possession. 

We  Bxe  bound  by  the  charter  to  give  the  notice  as  reqtured, 
but  the  case  before  us  is  not  strictiy  provided  for  by  the  char- 
ter. The  service  has  been  made,  according  to  the  ordinary 
forms  of  the  action  of  ejectment.  If  we  bring  the  case  before 
us,  within  the  charter,  by  construction,  a  technical  application 
of  the  charter  can  not  be  expected.  To  look  at  the  substance 
and  give  a  liberal  construction  to  bring  the  case  within  the 
charter,  and  then  apply  the  rule  technically  would  be  impro- 
per. 

We  think  the  service  is  sufficient.  The  service  of  process 
in  this  action  is  governed  by  established  rules,  and  these  are 
different  from  a  mere  summons.  The  copy  of  the  declara- 
tion with  the  notice  appended  was  sufficient  service. 

The  motion  to  dismiss  is  overruled. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


INDIANA—MAY  T£RM»  1853. 


French,  Strong  &  Fine  v.  Lafayette  Insurance  Cohpant. 

By  a  lav  of  Ohio,  all  forei£:n  inBurance  companies  which,  through  an  agency, 
do  buainefis  in  the  State,  are  held  amenable  to  the  process  of  the  State. 

All  such  companies  are  liable  to  be  sued,  and  a  service  on  their  agents  shall 
bind  the  companies  which  they  represent 

It  would  be  unjust  and  impolitic,  to  require  the  injured  insured  to  sue  the 
companies  in  the  State  or  country  where  they  are  located. 

There  is  one  agency,  if  not  more,  in  Cincinnati,  from  a  London  (England) 
office. 

Parties  can  not,  by  a  contract,  agree  upon  a  limitation  different  from  the 
statute,  within  which  suit  shall  be  brought,  or  the  right  to  sue  be  barred. 

This  would  be  in  conflict  with  the  law  and  its  policy.  Jurisdiction  of  cor- 
porations attach,  in  the  courts  of  the  United  States,  from  the  place  where  their 
business  is  done. 

Where  a  suit  is  founded  on  the  record  of  a  judgment,  in  which  the  court  has 
jurisdiction,  no  error  in  the  proceeding  can  be  considered. 

Nor  in  such  a  case  can  nil  debit  be  pleaded. 

Messrs.  Smithy  Fox  4*  fyench  for  plaintiffs. 
J^essrs.  Gregory  4*  ^^  ^^^  defoadant. 
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OPINION   OF   THE   COURT. 

This  is  an  action  of  debt,  on  a  judgment  rendered  in  the 
Commercial  Court  of  the  city  of  Cincinnati ;  there  are  also 
counts  in  the  declaration,  on  a  policy  of  Insurance. 

The  policy  of  insurance  was  entered  into  in  the  city  of 
Cincinnati,  on  certain  property  of  the  plaintiffs  by  the  defend- 
ant, to  the  amount  of  $2,500,  which  was  lost  by  fire.  A 
judgment  was  obtained,  before  the  Commercial  Court,  in 
Cincinnati,  for  the  amount  of  the  policy. 

The  defendants  pleaded  nil  debit  to  the  2d,  3d,  and  6th 
counts.  And  further  to  the  1st  2d,  and  3d  counts,  that  they 
are  founded  on  the  same  contract  or  policy  of  insurance. 
And  that  it  was  and  is,  a  parcel  of  said  contract,  that  no  suit 
or  action  of  any  kind,  should  be  brought  against  said  de- 
fendant for  the  recovery  of  any  claim  on  the  policy,  in  a 
court  of  law  or  chancery,  unless  brought  in  six  months  after 
the  loss. 

To  the  4th  and  5th  counts,  the  defendant  pleads  nul  tiel 
record.  And  further,  to  the  4th  and  5th  counts,  defendant 
says,  it  is  a  corporation  under  the  laws  of  Indiana,  the  prin- 
cipal place  of  business  being  at  Lafayette,  in  said  State. 
That  the  officers  and  directors  are  citizens  of  Indiana,  and 
were,  &c.  That  defendant  was  not  served  with  process. 
That  its  agent  living  in  Cincinnati  for  the  purpose  of  making 
contracts  of  insurance,  was  not  otherwise  served,  than  by 
leaving  a  copy  of  the  summons  at  his  residence,  by  which 
the  suit  in  Ohio  was  commenced. 

To  the  plea  of  nul  tiel  record  the  plaintiffs  joined  issue. 
And  they  demur  to  the  pleas  to  the  1st,  2d,  and  3d  counts. 
And  as  cause  of  demurrer  they  say,  that  the  matters  pleaded 
in  bar  are  in  conflict  with  the  law  of  the  State,  which  is  the 
law  of  the  forum.     Defendant  joins  in  demurrer. 
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Among  other  conditions  there  is  annexed  to  the  policy  the 
following :  "  It  is  further  hereby  provided,  that  no  suit  or 
action  of  any  kind  against  the  company,  for  the  recoveiy  of 
any  claim  upon,  under  or  by  virtue  of  the  policy,  shall  be 
sustainable  in  any  court  of  law  or  chancery,  unless  such  suit 
or  action  shall  be  commenced  within  the  term  of  six  months 
next  after  any  loss  or  damage  shall  occur ;  and  if  any  such 
suit  or  action  shall  be  commenced  against  the  company  after 
the  expiration  of  six  months,  next  after  such  loss  or  damage 
shall  have  occurred,  the  lapse  of  time  shall  be  taken  and 
deemed  as  conclusive  evidence  against  the  validity  of  the 
claim,  thereby  so  attempted  to  be  enforced." 

The  plea  in  bar  is  founded  on  the  above  limitation  of  six 
months. 

This  is  not  a  condition  on  which  liability  is  to  attach.  It 
does  not  affect  the  contract,  but  the  remedy.  A  condition 
subsequent,  for  the  payment  of  money,  after  the  liability  is 
fixed,  by  which  the  payment  is  barred,  is  a  singular  condi- 
tion. It  is  nothing  less  than  an  act  of  limitation,  of  six 
months.  A  statute  of  limitation  is  founded  upon  public  pol- 
icy. A  contract  is  void  if  made  against  the  policy  of  the 
law.  But  this  limitation  in  the  policy  is  not  only  opposed  to 
the  policy  of  the  law,  but  in  fixing  a  different  time  from  the 
statute,  is  in  conflict  with  it. 

Can  parties,  in  all  contracts,  make  a  statute  of  limitations 
for  themselves,  which  shall  bind  the  courts  ?  There  is  no 
more  reason  why  this  should  be  done,  in  a  policy  of  insurance, 
than  in  any  other  contract.  Such  a  contract  might  well 
require  notice  of  a  loss,  within  a  limited  time,  in  order  that 
the  underwriters  may  inquire  into  it ;  but  such  is  not  the 
nature  of  the  above  limitation.  The  diligence  required  is, 
after  the  loss  or  damage  shall  have  occurred,  not  to  fix  the 
liability,  but  to  recover  the  money. 

By  another  clause  the  insurers  are  not  liable  to  pay,  until 
sixty  days  after  proof  of  the  loss — but  the  limitation  of  six 
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months  runs  from  the  time  of  the  loss.  It  may  not  be  within  the 
power  of  the  party  to  prove  the  loss  within  six  months,  but  if 
suit  be  not  brought  within  that  time,  the  agreement  bars  a 
recovery. 

This  is  an  attempt  to  discharge  or  bar  a  right  of  action, 
before  the  right  occurs.  It  is  a  well  settled  principle,  that 
a  release  can  only  operate  upon  an  existing  claim — a  present 
right.  Coke  Litt.,  265 ;  4  Mass.  Rep.,  688 ;  7  Mass.  Rep., 
155;  15  ib.  110;  4  Pick.  368. 

Why  has  a  condition  or  an  agreement  in  a  policy,  provid- 
ing that  all  disputes  arising  under  it,  shall  be  referred  to 
arbitration,  been  held  to  be  void?  Because  it  is  an  attempt 
to  oust  the  jurbdiction  of  the  courts.  2  Arnold  Ins.,  1245 ; 
1  Phillips  Ins.,  23;  do.  587;  5  State  Rep.,  134;  1  Wilson 
Rep.  129 ;  4  Watt's  Rep.,  41 ;  6  Har.  &  John.  Rep.,  413. 
In  15  Mass.  Rep.,  110,  the  court  say :  ''No  cause  can  be  found 
to  show,  that  a  party  may  be  restrained  by  way  of  estoppel 
from  maintidning  an  action,  although  it  be  in  violation  of  an 
executory  contract." 

An  agreement  for  a  valuable  consideration  or  under  seal, 
not  to  sue  for  a  limited  time  upon  a  cause  of  action  accrued 
or  to  accrue,  can  not  be  pleaded  in  bar  to  a  suit,  if  brought 
before  the  period  expires.  5  Blackf.,  126;  6  Ib.  283;  19 
John.  Rep.,  133;  11  Pick.,  159.  Is  there  any  difference  as 
to  the  legal  effect,  between  such  an  agreement,  and  one  that 
suit  shall  not  be  brought,  after  the  time  limited  ? 

What  is  the  nature  of  the  contract  of  insurance  ?  The 
underwriter  takes  the  risk  on  his  own  terms,  and  agrees  to 
pay  the  damage  should  a  loss  occur.  Annexed  to  the  pol- 
icy, though  not  constituting  an  essential  part  of  it,  is  an  agree* 
ment,  in  the  event  of  a  loss  the  assured  shall  bring  suit  in  six 
months  or  be  barred.  What  is  the  consideration  of  this 
agreement  ?  It  is  without  consideration,  unless  it  be  consi- 
dered as  a  part  of  the  contract,  under  which  the  liability 
arises. 
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Where  a  policy  provided  tliat  the  insured  should  not  aban- 
don, until  six  months  after  notice  of  capture  to  the  under- 
writers, it  was  held  the  right  to  abandon  accrued  on  the 
condemnation.  10  John.  Rep.  273.  If  a  mortgagor  stipulate 
that  his  mortgage  shall  be  irredeemable,  he  may  still  be  let  in 
to  redeem.  1  Vernon  Kep.,  192.  And  if  he  agreed  not  to 
redeem  after  six  months,  would  he  be  estopped? 

The  time  specified  in  the  statute  of  limitation  is  as  much 
a  part  of  the  policy  of  the  law  as  the  act  itself.  It  is  a  mat- 
ter of  law,  and  cannot  be  changed  by  the  contract  of  parties. 
If  they  may  shorten  the  time  expressed  in  the  act,  they  may 
extend  it ;  or  they  may,  by  their  agreement,  annul  it.  This, 
it  appears  to  me,  they  can  not  do.  It  would  be  a  dangerous 
power.  The  law  was  not  made  for  particular  cases,  but  it  is 
founded  in  a  general  policy,  and  applies  equally  to  all  con- 
tracts, as  specified  in  the  act. 

Several  other  questions  are  made  in  the  case.  It  is  insisted 
that  the  corporation  is  not  amenable  to  process  in  Ohio. 

This,  as  a  general  principle,  can  not  be  controverted,  but 
the  question  is.  Is  not  the  Insurance  Company,  though  estab- 
lished in  Indiana,  under  a  law  of  that  State,  amenable  to  the 
process  issued  in  this  case,  under  the  circumstances? 

By  the  Ohio  act  of  1847,  it  is  provided  that  "  where  the 
principal  oflUce  of  such  insurer  is  located  out  of  this  State, 
in  all  suits  instituted  by  virtue  of  this  act,  the  service  of  pro- 
cess upon  the  agent  of  such  insurer  for  the  time  being,  in  the 
county  in  which  such  contract  shall  be  made,  shall  be  as 
effectual,  as  though  the  same  were  made  upon  the  principal. 
By  the  general  statute,  leaving  a  copy  at  the  residence  of  the 
party,  is  service. 

Under  the  act  of  1851,  it  is  provided  that  the  summons 

may  be  served,  on  the  president  or  other  chief  officer,  or  any 

clerk,  secretary,  treasurer,  director,  or  agent,  of  such  foreign 

corporation  or  body  politic,  by  the  sherifiT,  and  when  so  served, 
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the  said  corporation  shall  be  considered  in  court  for  judgment 
or  decree  against  it. 

Under  the  above  acts,  the  suit  was  brought  in  the  Com- 
mercial Court  of  Cincinnati,  against  ''  the  President  and 
Directors  of  the  Lafayette  Insurance  Company,"  the  corpo- 
rate name  being  ''The  Lafayette  Insurance  Company." 
And  this  misnomer  is  now  made  an  objection. 

It  is  too  late  to  take  advantage  of  this  variance — ^it  should 
have  been  pleaded  in  the  Commercial  Court.  The  descrip- 
tion of  the  judgment,  in  the  declaration,  is  substantially 
good. 

The  Insurance  Company,  by  establishing  an  agency  at 
Cincinnati,  came  into  the  State,  not  by  virtue  of  its  original 
act  of  incorporation,  but  under  the  law  of  Ohio.  It  could 
come  in  under  no  other  conditions.  The  agency  was  estab- 
lished with  a  view  to  profit,  and  having  realized  the  contem- 
plated advantages,  it  can  not  claim  exemption  from  the 
liabilities  imposed. 

The  agent  opened  an  office  in  the  city — ^made  insurance 
upon  property  binding  the  corporation.  In  fact  he  discharged, 
so  far  as  regards  insurances,  the  corporate  functions  of  the 
company ;  and  this  the  act  of  Ohio  permitted,  on  the  condi- 
tions that  the  company  should  be  amenable,  through  its  agent, 
to  the  courts  of.  Ohio,  on  any  contract  of  insurance.  For 
this  purpose  the  Ohio  act  substantially  sanctioned  the  exer- 
cise of  the  corporate  powers  within  the  State.  The  condition 
imposed  was  just,  and  it  was  accepted  by  the  corporation, 
and  the  suit  in  the  Commercial  Court  was  brought  on  a  policy 
issued  by  the  agent. 

There  are  several  corporations  of  other  States  doing  busi- 
ness, under  similar  circumstances,  in  Cincinnati.  And  there 
is  one  agency  from  a  corporation  of  London,  making  insu- 
rances in  the  city.  Would  it  be  politic  in  the  State  of  Ohio 
to  permit  these  agencies  to  do  business  within  it,  and  leave 
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its  citizens  to  seek  redress  by  suit  against  die  company  in  any 
other  state  or  country,  wherever  it  may  be  located?  This 
would  be  uiynst  as  well  as  impolitic.  We  have  no  doubt 
that  the  State  of  Ohio  had  a  right  to  prescribe  the  conditions 
on  which  the  defendant  might  do  business  in  the  State,  and 
in  coming  into  the  State  for  that  purpose,  the  conditions 
attach. 

We  think  the  judgment  of  the  Commercial  Court  is  conclu- 
sive as  to  the  rights  of  the  plaintiffs,  as  well  to  the  service  of 
process  as  to  the  amount  of  damages.  The  judgment  comes 
before  us  as  evidence,  and  the  court  having  jurisdiction,  no 
errors  in  the  proceeding  can  be  objected  to  collaterally. 

In  regard  to  the  question  of  jurisdiction  made  in  the  plead- 
ing, that  some  of  the  stockholders  are  citizens  of  Ohio,  it  is 
only  necessary  to  remark  that  the  law  is  now  settled  that  the 
State  which  granted  the  charter,  and  within  which  the  corpo- 
ration does  its  business,  determines  its  right  to  sue  in  this 
court,  and  not  the  citizenship  of  the  stockholders,  as  was  for- 
merly held.  And  we  think  the  late  decisions  on  this  subject 
have  established  the  true  principles  on  which  jurisdiction,  in 
cases  of  a  corporation,  should  be  sustained.  The  former 
rule  to  take  jurisdiction  from  the  citizenship  of  the  stock- 
holders, defeated,  in  many  cases,  the  object  of  the  law,  in 
authorizing  suits  to  be  brought  between  citizens  of  different 
States  in  the  courts  of  the  United  States. 

The  corporators  having  united  to  accomplish  certain  pur- 
poses, appoint  their  agents  to  manage  the  concern  and  bind 
the  stockholders,  without  regard  to  their  citizenship.  For- 
merly the  stockholders  were  required  to  be  citizens  of  the 
same  State,  or  at  least  that  no  one  of  them  should  be  a  citi- 
zen of  the  same  State  as  the  other  party,  as  that  would  defeat 
the  jurisdiction  of  the  court.  On  this  ground,  suits  by  or 
against  corporations  were  frequently  defeated  for  want  of 
jurisdiction,  while  the  fact  of  citizenship  had  no  influence 
upon  the  merits  of  the  case  or  the  powers  of  the  corporation. 
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It  was  an  objection — a  technicality,  without  substance,  and 
very  often  defeated  an  important  right. 

Thb  action  being  mainly  founded  on  the  judgment  of  the 
Commercial  Court,  which  we  think  was  conclusive,  the  other 
points  made  in  the  case  have  been  considered,  as  they  were 
earnestly  discussed. 

Judgment  on  the  record. 
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Where  the  assignee  was  on  a  promissory  notej  the  declaration,  must  show 
that  the  assignor,  by  his  citizenship,  had  a  right  to  sue  in  this  court. 
If  this  be  not  done,  the  declaration  is  demurrable. 

Mr.  Scoby  for  plaintiff. 

Messrs.  Walpcie  4*  Wdpole  for  defendant. 

OPINION   OF   THE   COUBT. 

This  action  is  brought  by  the  assignee  of  the  notes  against 
the  maker,  payable  to  George  Fletcher,  sen.,  who  assigned 
them  to  the  plaintiff.  In  the  declaration  there  is  no  alle- 
gation of  the  citizenship  of  the  assignor  of  the  plaintiff,  and 
if  he  were  a  citizen  of  Indiana,  at  the  time  of  the  assignment, 
under  the  11th  sec.  of  the  Judiciary  Act,  of  1789,  this  court 
has  no  jurisdiction  of  the  case.  In  such  a  case  the  assignee 
cannot  sue  in  this  court,  unless  the  assignor  could  have 
brought  suit  in  it  on  the  note  assigned,  and  this  he  could  not 
have  done,  if  the  assignor  was  a  citizen  of  Indiana.  In  the 
declaration,  to  give  jurisdiction  to  the  court,  the  citizenship 
of  the  assignor  should  have  been  alleged. 

The  demurrer  which  hieis  been  filed  to  the  declaration 
must,  therefore,  be  sustained. 
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Slarery  is  a  mxinicxpal  regulation ;  is  local ;  and  can  not  exist  without  the 
authority  of  lair.  But  it  need  not  be  shown  that  it  is  created  by  express  enact- 
ment. It  may  arise  from  long  recognized  rights,  connterrened  by  no  legislatiye 
action.  African  slavery  is  thus  recognized  in  Kentucky,  and  the  judges  of  the 
Supreme  Court  of  the  United  States,  whose  jurisdiction  is  co- extensive  with  the 
country,  are  bound  to  take  judicial  notice  of  its  existence  in  those  States  where 
it  prevails. 

The  constitution  of  the  United  States  did  not  leave  the  enforcement  of  the 
provisions  for  the  reclamation  of  slaves  with  the  States.  It  vested  that  power 
in  the  government  of  the  United  States.  This  doctrine  was  affirmed  by  the 
Supreme  Court  of  the  United  States  in  Pri^g  v.  Pemutfloama,  16  Peters  539, 
has  been  denied  by  no  respectable  State  court,  and  has  been  sustained  by  the 
action  of  the  legislative  department  of  the  government. 

In  proceedings,  under  the  fugitive  slave  law,  the  inquiry  is  not  strictly 
whether  the  fugitive  be  a  slave,  or  a  freeman,  but  whether  he  owe  service  to  the 
claimant.  The  decision,  upon  that  question,  is  no  bar  to  an  inquiry  in  the  pro- 
per tribunal,  as  to  the  personal  status  of  the  fugitive.  The  examination  is  pre- 
liminary, and  not  a  final  adjudication. 

The  seventh  amendment  to  the  constitution,  preserving  the  right  of  trial  by 
jury  in  all  suits  at  common  law,  where  the  value  in  controversy  exceeds  twenty 
dollars,  does  not  apply  to  an  examination  as  to  the  claim  for  services  under  this 
law.  Such  an  examination  is  not  a  proceeding  at  common  law,  but  a  statutaiy 
one. 
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The  presumption  of  freedom  attaches  to  eveiy  resident  of  a  free  State,  with- 
out regard  to  color ;  and  on  the  same  principle,  in  a  slaye  State,  every  colored 
man  is  presumed  to  be  a  slave. 

It  is  not  necessary,  under  the  act  of  1850,  to  produce  the  record  showing  the 
status  of  the  fugitive  in  another  State.  The  fact  that  he  owes  service  may  be 
established  bj  ether,  and  oral  testimony. 

Mr.  Ware  for  the  claimaiit. 

Messrs.  Jd^e  and  Bimey  for  the  fugitive. 

OPINION    OP   THE   COURT. 

An  affidavit  being  made  on  the  16th  day  of  August,  1853, 
that  George  McQuerry  was  illegally  imprisoned^  he  was 
brought  before  Judge  McLean,  that  the  cause  of  his  deten- 
tion might  be  inquired  into. 

The  plaintiff,  as  above  stated,  objected  to  the  discharge  of 
McQuerry,  on  the  ground  that  he  was  held  by  him  as  a  fugi- 
tive from  labor.  After  the  evidence  was  heard,  and  the  facts 
relied  on  by  the  defendant's  counsel  were  admitted  by  the 
plaintiff;  and  after  the  counsel  on  both  sides  had  argued  the 
facts,  and  the  law  of  the  case,  the  judge  proceeded  to  give 
his  opinion. 

After  stating  how  the  cause  came  before  him,  he  observed, 
'^  The  right  of  the  claimant  to  the  services  of  the  defendant 
is  the  first  point  to  be  examined.  If  the  claim  as  made  has 
been  proved,  then  the  detention  is  not  illegal. 

Jacob  MUler^  the  son  of  the  claimant,  was  first  examined. 
He  is  twenty-one  years  of  age.  His  father  resides  in  Wash- 
ington county,  Kentucky.  He  has  known  the  fugitive  ever 
since  he  can  remember,  as  the  slave  of  his  father.  A  little 
more  than  four  years  ago,  he  absconded  from  the  service  of 
his  father,  in  company  with  three  others,  who  were  also  the 
slaves  of  his  father.  The  mother  of  the  fugitive  came  to  his 
father  through  the  mother  of  the  witness.  The  fugitives 
were  advertised  shortly  after  they  absconded,  and  a  reward 
of  four  hundred  dollars  was  offered  for  their  return.    They 
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were  pursaed  by  different  persons,  bat  were  not  overtaken. 
One  of  them  was  arrested,  at  LooisviUe,  and  retomed.  bnt 
shortly  after  he  again  absconded. 

When  Wash.,  as  the  fugitive  was  generally  called,  was 
lately  arrested,  at  Troy,  in  Ohio,  he  said  nothing  about  being 
free,  but  observed  that  he  had  no  intention  to  run  off  an  hour 
before  he  started ;  that  he  was  persuaded  to  do  so  by  Steve, 
one  of  the  individuals  who  accompanied  him. 

William  Kdly — ^Is  twenty-three  years  old,  lives  in  the  same 
county  of  Washington,  within  two  and  a  half  miles  of  the 
claimant,  and  for  nine  or  ten  years  has  known  Wash,  to  be 
the  servant  of  the  claimant.  He  lived  with  the  complainant 
as  his  other  slaves,  and  was  subject  to  his  control.  He  ran 
away  from  his  master  better  than  four  years  ago.  Was  pre- 
sent when  Wash,  was  arrested  near  Troy  a  day  or  two  ago. 
Wash.,  at  first,  did  not  recognize  him,  but  did  so  after  a  little 
conversation.  He  told  the  witness  that  he  was  sorry  he  left 
Kentucky ;  did  not  intend  to  go  an  hour  before  he  left,  and 
that  he  was  persuaded  to  leave  by  Steve. 

James  Kelly — Aged  twenty-eight  years  ;  is  brother  of  the 
above  witness.  Has  known  Wash,  eleven  years  as  the 
slave  of  the  claimant.  He  corroborates  the  statements  of 
the  preceding  witness  as  to  the  absconding  of  Wash.,  that 
he  was  advertised,  admitted  the  right  of  his  master,  as  stated 
by  I  he  other  witnesses. 

Isaiah  Yoker — Lives  in  the  same  county,  has  known  Wash. 
as  the  slave  of  the  complainant  twelve  or  thirteen  years.  He 
corroborates  the  other  statements  made  by  the  witnesses  ex- 
amined before  him. 

Mr.  Trader — Is  a  deputy  marshal,  and  resides  at  Dayton. 
He  arrested  the  fugitive,  who  said  that  the  claimant  was  his 
master,  and  that  he  had  always  been  well  treated. 

Mr.  Black — Is  also  a  deputy  marshal.  He  heard  Wash, 
say  that  the  claimant  was  his  master,  and  that  he  had  been 
well  treated.    That  he  had  been  persuaded  to  run  away. 
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As  a  matter  against  the  right  of  the  claimant  it  is  admit* 
ted,  that  the  defendant  has  resided  four  years  in  Ohio,  and 
conducted  himself  well,  being  considered  as  a  free  man. 

From  the  facts  proved,  there  can  be  no  doubt  that  the  fugi- 
tive, under  the  laws  of  Kentucky,  is  the  slave  of  the  claim- 
ant, and  that  he  absconded  from  his  service  a  little  more 
than  four  years  ago.  The  testimony  is  clear  on  this  point. 
No  attempt  has  been  made  to  controvert  the  facts,  or  to  im- 
peach the  credibility  of  the  witnesses.  Of  the  many  cases 
my  judicial  duties  have  required  me  to  examine,  where 
damages  were  claimed  for  aiding  the  escape  of  fugitives  from 
labor,  no  case  has  been  proved  with  more  distinctness  and 
fullness  than  this  one.  No  one  capable  of  comprehending 
evidence  can  doubt,  that  the  fugitive  lived  with  the  claimant, 
as  his  slave,  for  many  years,  and  that  he  left  that  service, 
without  the  leave  of  his  master,  several  years  ago. 

No  proof,  it  is  contended,  has  been  offered  to  show  that 
Kentucky  is  a  State  in  which  slavery  is  authorized  by  law. 
And  a  discussion  in  the  Senate  of  the  United  States  is  re- 
ferred to,  in  which  certain  Senators  declared  that  there  was 
no  law  in  the  South  expressly  establishing  slavery.  It  is 
with  regret  that  I  hear  this  argument  relied  on  in  this  case. 
It  was  used  by  gentlemen  of  the  South,  to  justify  the  intro- 
duction of  slavery  into  our  territories,  without  the  authority 
of  law.  In  Gfwes  v.  Slaughter ^  a  Mississippi  case,  reported 
in  15  Peter's  R.  450,  the  Supreme  Court  of  the  United  States 
declared,  that  slavery  was  local,  and  that  it  could  not  exist 
without  the  authority  of  law.  That  it  was  a  municipal  regu- 
lation. 

Whether  this  law  was  founded  upon  usage,  or  express 
enactment,  is  of  no  importance.  Usage  of  long  continu- 
ance, so  long  that  the  memory  of  man  runneth  not  to  the  con- 
trary, has  the  force  of  law.  It  arises  from  long  recognized 
rights,  countervened  by  no  legislative  action.  This  is  the 
source  of  many  of  the  principles  of  the  common  law.    And 
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this  for  a  century  or  more  may  constitute  slavery,  though  it 
be  opposed,  as  it  is,  to  all  the  principles  of  the  common  law 
of  England.    I  speak  of  African  slavery. 

But  such  a  law  can  only  acquire  potency  by  long  usage. 
Now  it  may  be  admitted  that  in  some  of  the  southern  States, 
perhaps  in  all  of  them,  there  can  not  be  found  a  statute  which 
contains  the  words,  *'  And  be  it  enacted  that  slavery  shall 
exist ;"  and  this  was  what  was  denied  in  the  Senate.  But 
this  does  not  shake  the  decision  of  the  Supreme  Court,  above 
referred  to.  Usage,  of  great  antiquity,  acquires  the  force  of 
law.  The  denial,  therefore,  that  slavery  existed  by  virtue  of 
an  express  law,  or  by  statute  law,  which  was  intended  to  be 
denied,  was  no  denial  at  all.  But  no  usage  can  acquire  the 
force  of  law,  except  it  has  been  long  recognized  as  the  basis 
of  action,  and  as  the  principle  on  which  the  rights  of  pro- 
perty are  maintained. 

There  is  no  slave  State,  where  the  existence  of  slavery  is 
not  recognized  and  maintained,  by  numerous  statutes  and 
judicial  decisions.  The  statute  books  of  the  South  are  full 
of  such  enactments.  The  relation  of  master  and  slave  is 
iully  recognized,  and,  to  some  extent,  regulated.  The  deci- 
sion of  the  Supreme  Court  above  referred  to  settles  a  most 
important  principle.  And  I  have  no  regrets  that  I  was  the 
means  of  inducing  that  decision. 

It  gives  the  proper  limitation  to  slavery.  It  can  not  be 
extended  beyond  the  jurisdiction  of  the  States  sanctioning 
it,  and  can  not,  legally,  be  affected  by  the  legislative  action 
of  any  free  State.  The  principle,  I  believe,  was  sanctioned 
by  the  southern  States,  and  was  not  controverted  by  any  non- 
slaveholding  State.  On  the  question  of  slavery  in  our  terri- 
tories, this  doctrine  was  first  departed  from. 

The  Supreme  Court  has  long  since  held  that  that  court 
and  its  judges  recognize,  without  proof,  the  laws  of  the  seve- 
ral States  and  territories.  The  jurisdiction  of  that  court, 
and  of  its  members,  extends  throughout  the  Union.    In  the 
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respective  States  they  administer  the  local  laws,  so  that  the 
laws  of  the  States  come  under  their  special  cognizance  in 
acting  upon  individual  rights. 

Kentucky  is  a  slave  State.  Except  in  regard  to  land  titles, 
no  other  subject  has  been  more  productive  of  legal  contro- 
versy than  contracts  arising  out  of  slavery. 

It  is  contended  that  the  law  authorizing  the  reclamation  of 
fugitives  from  labor  is  unconstitutional.  That  the  constitu- 
tion left  the  power  with  the  States,  and  vested  no  power  on 
the  subject  in  the  Federal  government. 

This  argument  has  been  sometimes  advanced,  and  it  may 
have  been  introduced  into  one  or  more  political  platforms. 
In  regard  to  the  soundness  of  this  position,  I  will  first  refer  to 
judicial  decisions.  In  the  case  of  Prigg  v.  T%e  State  of  Penn- 
sj^vania,  10  Peter's  R.  539,  the  judges  of  the  Supreme  Court 
of  the  United  States,  without  a  dissenting  voice,  affirmed  the 
doctrine,  that  this  power  was  in  the  Federal  government.  A 
majority  of  them  held  that  it  was  exclusively  in  the  general 
government.  Some  of  the  judges  thought  that  a  State  might 
legislate  in  aid  of  the  act  of  Congress,  but  it  was  held  by  no 
one  of  them,  that  the  power  could  be  exercised  by  a  State, 
except  in  subordination  of  the  Federal  power. 

Every  State  court  which  has  decided  the  question,  has  de- 
cided it  in  accordance  with  the  view  of  the  Supreme  Court. 
No  respectable  court,  it  is  believed,  has  sustained  the  view 
that  the  power  is  with  the  State.  Such  an  array  of  authority 
can  scarcely  be  found  in  favor  of  the  construction  of  any  part 
of  the  constitution,  which  has  ever  been  doubted.  But  this 
construction,  sanctioned  as  it  is  by  the  entire  judicial  power, 
State  as  well  as  Federal,  has  also  the  sanction  of  the  legis- 
lative power. 

The  constitution  of  the  United  States,  it  will  be  observed, 
was  formed  in  1787.  Afterwards  it  was  submitted,  to  the 
respective  States  for  their  ratification.  The  subject  wad*  not 
only  largely  discussed  in  the  Federal  convention,  but  also  in 
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every  State  c<»iventioii.  No  question  has  ever  arisen,  in  re- 
gard to  our  Federal  relations,  which  was  of  equal  importance 
to  that  of  the  adoption  of  the  constitution ;  none  in  our 
political  history  was  more  thoroughly  discussed.  The  men 
of  that  day  may  be  emphatically  said  to  have  understood  the 
constitution. 

In  a  very  few  years  after  the  constitution  was  adopted  by 
the  States,  the  fugitive  act  of  1708  was  passed.  That  law  is 
still  in  force,  except  where  the  act  of  1850  contains  repug- 
nant provisions.  In  the  Congress  which  enacted  the  act  of 
1793,  it  is  believed,  that  some  of  the  members  had  been 
members  of  the  convention.  They  could  not  have  been 
ignorant  of  the  provision  of  that  instrument.  And  by  the 
passage  of  that  act  they  exercised  the  power,  as  one  that  be- 
longed to  the  Federal  government.  Here  is  a  force  lof  au- 
thority, judicial,  and  legislative,  which  can  not  be  found  on 
any  other  seriously  litigated  point  in  the  constitution. 

Such  a  weight  of  authority  is  not  to  be  shaken.  If  the  ques- 
tion is  not  to  be  considered  authoritatively  settled,  what  part 
of  that  instrument  can  ever  be  settled  ?  The  surrender  of 
fugitive  slaves  was  a  matter  deeply  interesting  to  the  slave 
States.  Under  the  confederation  there  was  no  provision  for 
their  surrender.  On  the  principles  of  comity  amongst  the 
States  the  fugitives  were  delivered  up ;  at  other  times  they 
were  protected  and  defended.  This  state  of  things  produced 
uneasiness  and  discontent  in  the  slave  States.  A  remedy  of 
this  evil,  as  it  was  called,  was  provided  in  the  constitution. 

An  individual  who  puts  his  opinion,  as  to  the  exercise  of 
thb  power,  against  the  authority  of  the  nation  in  its  legisla- 
tive and  judicial  action,  must  have  no  small  degree  of  confi- 
dence in  his  own  judgment.  A  few  individuals  in  Massa^ 
chuaetts  may  have  maintained,  at  one  time,  that  the  power 
was  with  the  States ;  but  such  views  were,  it  is  believed,  long 
since  abandoned,  but  they  are  reasserted  now,  more  as  a 
matter  of  expediency  than  of  principle. 
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Bat  whether  we  look  at  the  weight  of  authority  against 
State  power  as  asserted,  or  at  the  constitutional  provbion, 
we  are  led  to  the  same  result.  The  provision  reads  :  "  No 
person  held  to  service  or  labor  in  one  State,  under  the  laws 
thereof,  escaping  into  another,  shall  in  consequence  of  any 
law  or  regulation  therein,  be  discharged  from  such  service  or 
labor ;  but  shall  be  delivered  up  on  claim  of  the  party  to 
whom  such  service  may  be  due." 

This,  in  the  first  place,  is  a  federal  measure.  It  was  adop- 
ted by  the  national  convention,  and  was  sanctioned  as  a 
federal  law,  by  the  respective  States.  It  is  the  supreme  law 
of  the  land.  Now  a  provision  which  can  not  be  enforced, 
and  which  has  no  penalty  for  its  violation,  is  no  lawi  The 
highly  respectable  gentleman  who  read  an  ingenious  ail- 
ment in  support  of  these  views,  is  too  good  a  theologian  to 
contend  that  any  rule  of  action  which  may  be  disregarded 
without  incurring  a  penalty,  can  be  law.  It  may  be  a  re- 
commendation, but  it  can  not  be  a  law.  This  was  the  great 
objection  to  the  articles  of  confederation.  There  was  no 
power  to  enforce  its  provisions.  They  were  recommendatory, 
and  without  sanctions. 

There  is  no  regulation,  divine  or  human,  which  can  be 
called  a  law,  without  a  sanction.  Our  first  parents,  in  the 
garden,  felt  the  truth  of  this.  And  it  has  been  felt  by  viola- 
tors of  the  divine  or  human  laws  throughout  the  history  of 
our race. 

The  provision  in  the  constitution  is  prohibitory  and  posi- 
tive. It  prohibits  the  States  from  liberating  slaves  which 
escape  into  them,  and  it  enjoins  a  duty  to  deliver  up  such 
fugitives  on  claim  being  made.  The  constitution  vests  no 
special  power  in  Congress  to  prohibit  the  first,  or  to  enforce 
the  observance  of  the  second.  Does  it,  therefore,  follow  that 
effect  can  be  given  to  neither,  if  a  State  shall  disregard  it  ? 

Suppose  a  State  declares  a  slave  who  escapes  into  it  shall 
be  liberated,  or  that  any  one  who  shall  assist  in  delivering 
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him  up  shall  be  punished.  If  this  power  belongs  to  the 
States,  and  not  to  the  Federal  government,  these  regolations 
would  be  legal,  as  within  the  ezercbe  of  their  discretion. 
This  is  not  an  ideal  case.  The  principle  was  involved  in  the 
Prigg  case,  and  the  Supreme  Court  held  the  act  of  the  State 
unconstitutional  and  void. 

It  is  admitted  that  there  is  no  power  in  the  Federal  govern- 
ment to  force  any  legislative  action  on  a  State.  But,  if  the 
constitution  guarantees  a  right  to  the  master  of  a  slave,  and 
that  he  shall  be  delivered  up,  the  power  is  given  to  effectuate 
that  right.  If  this  be  not  so,  the  constitution  is  not  what  its 
framers  supposed  it  to  be.  It  was  believed  to  be  a  funda- 
mental law  of  the  Union.  A  federal  law.  A  law  to  the 
States  and  to  the  people  of  the  States.  It  says  that  the 
States  shall  not  do  certain  things.  Is  this  the  form  of  giving 
advice  or  recommendation  ?  It  is  the  language  of  authority, 
to  those  who  are  bound  to  obey.  If  a  State  do  the  thing  for- 
bidden, its  act  will  be  declared  void.  If  it  refuse  to  do  that 
which  is  eivjoined,  the  Federal  government,  being  a  govet^- 
ment,  has  the  means  of  executing  it. 

The  constitution  provides,  "  that  full  faith  shall  be  given 
to  public  acts,  records,  and  judicial  proceedings,"  of  one 
State  in  every  other.  If  an  individual  claiming  this  provi- 
sion as  a  right,  and  a  State  court  shall  deny  it,  on  a  writ  of 
error  to  the  Supreme  Court  of  the  Union,  such  judgment 
would  be  reversed.  And  the  provision  that,  *'  the  citizens  of 
each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  States."  Congress  unquestionably 
may  provide  in  what  manner  a  right  claimed  under  this 
clause,  and  denied  by  a  State,  may  be  enforced.  And  if  a 
case  can  be  raised  under  it,  without  any  further  statutory 
provisions,  so  as  to  present  the  point  to  the  Supreme  Court, 
the  decision  of  a  State  court,  denying  the  right,  would  be  re- 
versed. So  a  State  is  prohibited  from  passing  a  law  that 
shall  impair  the  obligations  of  a  contract.    Such  a  law  the 
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Supreme  Court  has  declared  void.  In  these  cases,  and  in 
many  others,  where  a  State  is  prohibited  from  doing  a  thing, 
the  remedy  is  given  by  a  writ  of  error,  under  the  legislation 
of  Congress.  The  same  principle  applies  in  regard  to  fugi- 
tives from  labor. 

A  fugitive  from  justice  may  be  delivered  up  under  a  simi- 
lar provision  in  the  constitution.  It  declares  that,  *'  A  per- 
son charged  in  any  State  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice,  and  be  foimd  in  another  State, 
shall,  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  State 
having  jurisdiction  of  the  crime."  TMs  is  contained  in  the 
same  section  as  the  clause  in  relation  to  fugitives  from  lab<Mr, 
and  they  both  stand  upon  the  same  principle.  In  both  cases 
Congress  has  provided  a  mode  in  which  effect  shall  be  given 
to  the  provision.  No  one,  it  is  believed,  has  doubted  the 
constitutionality  of  the  provision  in  regard  to  fugitives  from 
justice. 

The  men  who  framed  the  constitution,  were  adequate  to 
the  great  duties  which  devolved  upon  them.  They  knew  that 
a  general  government  was  essential  to  preserve  the  fruits  of 
the  revolution.  They  understood  the  necessities  of  the 
country.  The  articles  of  confederation  had  been  found  as  a 
rope  of  sand,  in  all  matters  of  conflict  between  the  different 
States,  and  the  people  of  the  different  States.  Without  a 
general  government,  commerce  could  not  be  regulated 
among  the  States,  or  with  foreign  nations ;  fugitives  from 
labor  could  not  be  reclaimed ;  State  boundaries  could  not  be 
authoritively  established. 

I  am  aware  it  has  been  stated,  that  the  subject  of  slavery 
was  not  discussed  in  the  convention,  and  that  the  reclama- 
tion of  fugitives  from  labor  was  not,  at  that  time,  a  subject  of 
much  interest.  This  is  a  mistake.  It  was  a  subject  of  deep 
and  exciting  interest,  and  without  a  provision  on  the  subject 
no  constitution  could  have  been  adopted.    I  speak  from  in- 
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formatioQ  received  from  the  late  Chief  Justice  Marshall, 
who  was  one  of  the  chief  actors  in  that  day,  than  whom  no 
man  then  living  was  of  higher  authority. 

The  want  of  a  general  regulation  on  the  subject  of  fugi- 
tives from  justice  and  from  labor  was  felt,  and  the  above 
provisions  in  the  constitution  were  intended  as  a  remedy.  It 
has  proved  to  be  an  adequate  remedy  as  against  fugitives 
from  justice.  In  no  instance,  it  is  believed,  has  the  consti- 
tutionality of  this  provision  been  doubted.  But  the  provision 
in  relation  to  fugitives  from  labor,  resting  upon  the  same 
principle,  is  now  opposed. 

If  the  introduction  of  this  provision  into  the  fundamental 
law  of  the  Union,  was  not  intended  to  operate  as  the  law  of 
the  Union — ^if  itwas  recommendatory  in  its  character  only — 
it  was  useless.  The  power  to  surrender  fugitives  from  labor, 
under  the  confederacy,  was  with  each  State.  It  could  be 
done,  or  refused,  at  the  discretion  of  the  State.  Did  the 
framers  of  the  constitution  intend  to  leave  this  matter  as  it 
was  under  the  confederation?  The  provision  introduced 
shows  an  intention  to  make  some  provision  on  the  subject. 
But  by  the  argument,  it  is  said,  the  provision  made  left  the 
power  with  the  States,  and  did  not  vest  it  in  the  general  gov- 
ernment. The  answer  to  this  is,  it  was  in  the  States  before 
the  provision,  and  on  this  view,  it  added  nothing  to  the  power 
of  the  States.  If  such  be  the  true  construction  of  the  pro- 
vision, it  fixes  an  act  of  consummate  folly  on  the  framers  of 
the  constitution,  and  on  the  members  of  the  State  conven- 
tions who  adopted  it.  In  laying  the  foundation  of  a  gene- 
ral government,  they  incorporated  into  the  fundamental  law 
a  useless  provision,  and  omitted  to  provide  for  an  emergency 
which  was  felt  and  complained  of  in  one  half  of  the  States. 
The  men  of  that  day  were  not  likely  to  be  guilty  of  such  an 
omission.  They  understood  the  Federal  and  State  powers 
too  well,  not  to  know  that  without  some  effective  provision 
on  this  subject,  the  superstructure  which  they  were  about  to 
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rear  would  soon  be  overthrown.  These  were  the  circom- 
stances  under  which  the  constitution  was  framed  and  adopt- 
ed. With  the  abstract  principles  of  slavery,  courts  called  to 
administer  this  law  have  nothing  to  do.  It  is  for  the  people, 
who  are  sovereign,  and  their  representatives,  in  making  con- 
stitutions, and  in  the  enactment  of  laws,  to  consider  the  laws 
of  nature,  and  the  immutable  principles  of  right.  This 
is  a  field  which  judges  can  not  explore.  Their  action 
is  limited  to  conventional  rights.  They  look  to  the  law,  and 
to  the  law  only.  A  disregard  of  this,  by  the  judicial  powers, 
would  undermine  and  overturn  the  social  compact.  If  the 
law  be  injudicious  or  oppressive,  let  it  be  repealed  or  modi- 
fied. But  this  is  a  power  which  the  judiciary  can  not 
reach. 

The  citizen  of  a  slave  State  has  a  right,  under  the  consti- 
tution and  laws  of  the  Union,  to  have  the  fugitive  slave"  de- 
livered up  on  claim  being  made,"  and  no  State  can  defeat 
or  obstruct  this  constitutional  right.  The  judiciary  power  of 
the  Union  has  the  primary  or  eventual  power  to  determine 
all  rights  arising  under  the  constitution.  This  will  not  be 
controverted  by  any  legal  mind,  which  has  properly  investi- 
gated the  great  principles  of  the  constitution.  And  the 
question  now  made  is  not,  in  principle,  different  from  a 
numerous  class  of  cases  arising  under  powers  prohibited  to 
the  States. 

The  worthy  and  estimable  gentleman  who  read  an  argu- 
ment on  this  occasion,  in  commenting  on  the  cases  covered 
by  the  fugitive  law,  embraced  all  cases  of  contract,  and  even 
that  between  a  minister  and  his  congregation.  He  supposes 
if  the  minister  should  leave  his  congregation  before  his  stip- 
ulated engagement  had  transpired;  that  he  was  liable  to  be 
arrested  and  returned  to  his  congregation  under  the  fugitive 
law. 

This  is  a  case,  under  this  law,  which  no  one  before  has 
supposed  to  be  embraced  by  it.    And  if  the  law  did  covei 


AT  CHAMBERS,  1853.  481 

Henry  Miller  v,  George  licQueny. 

such  a  case,  it  woald  be  the  most  difficult  to  carry  out  of  any 
other  which  has  been  imagined.  If  the  minister  could  be  re- 
turned, neither  the  court  nor  the  congregation  could  compel 
him  to  preach.  No  profession  or  class  of  men  would  be  less 
likely  to  do  anything  on  compulsion. 

But  the  law  applies  to  no  case  of  contract.  Where  the 
parties  to  the  agreement  are  capable  of  making  a  contract, 
the  remedy  for  a  breach  of  it  is  by  action  at  law.  In  the 
case  of  slaves  and  of  apprentices,  there  is  no  remedy  against 
the  individual  who  absconds,  by  an  action. 

Various  objections  are  stated  to  the  fugitive  slave  law  of 
1850.  The  duties  of  the  commissioners,  the  penalties  inflict- 
ed, the  bribe  secured  to  the  commissioner,  for  remanding  the 
fugitive,  are  all  objected  to  as  oppressive  and  unconstitu- 
tional. In  regard  to  the  five  dollars,  in  addition,  paid  to  the 
commissioner,  where  the  fugitive  it  remanded  to  the  claim- 
ant, in  all  fairness,  it  can  not  be  considered  as  a  bribe,  or  as 
so  intended  by  Congress ;  but  as  a  compensation  to  the  com- 
missioner for  making  a  statement  of  the  case,  which  in- 
cludes the  facts  proved,  and  to  which  his  certificate  is  annex- 
ed. In  cases  where  the  witnesses  are  numerous,  and  the  in- 
vestigation takes  up  several  days,  five  dollars  would  scarcely 
be  a  compensation  for  the  statement  required.  Where  the 
fugitive  is  discharged,  no  statement  is  necessary. 

The  powers  of  the  commissioner,  or  the  amount  of  the 
penalties  of  the  act,  are  not  involved  in  this  inquiry.  If  there 
be  an  unconstitutional  provision  in  an  act,  that  does  not 
afiect  any  other  part  of  the  act.  But  I  by  no  means  inti- 
mate that  any  part  of  the  act  referred  to  is  in  conflict  with 
the  constitution.  I  only  say  that  the  objections  made  to  it 
do  not  belong  to  the  case  under  consideration. 

The  act  of  1850,  except  by  repugnant  provbions,  did  not 

repeal  the  act  of  1793.    The  objection  that  no  jury  is  given 

does  apply  to  both  acts.    From  my  experience  in  trying 

numerous  actions  for  damages  against  persons  who  obstruct- 

31 
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ed  an  arrest  of  fugitives  from  labor,  or  aided  in  their  escape, 
I  am  authorized  to  say,  that  the  rights  of  the  master  would 
be  safe  before  a  jury.  I  recollect  an  instance  where  a  strong 
anti-slavery  man,  called  an  abolitionist,  was  on  the  jury  in 
a  case  for  damages,  but  who,  being  sworn  to  find  as  the  evi- 
dence and  the  law  required,  agreed  to  a  verdict  for  the  plain- 
tiff. He  rightly  determined  that  his  own  opinions  could  not 
govern  him  in  deciding  a  controvesy  between  parties,  but 
that  under  his  oath  he  was  bound  by  the  law  and  the  evi- 
dence of  the  case. 

It  was  in  the  power  of  Congress  to  give  a  jujy  in  cases  like 
the  present,  but  the  law  contains  no  such  provision,  and  the 
question  raised  is,  whether  the  act  without  it  is  constitu- 
tional. 

This  question  has  been  largely  discussed  in  Congress,  in 
the  public  press,  and  in  conventions  of  the  people.  It  is 
not  here  raised  as  a  question  of  expediency  or  policy,  but  of 
power.    In  that  aspect  only  is  it  to  be  considered. 

The  act  of  1703  has  been  in  operation  about  sixty  years. 
During  that  whole  time  it  has  been  executed  as  occasion  re- 
quired, and  it  is  not  known  that  any  court,  judge,  or  other 
officer  has  held  the  act,  in  this,  or  in  any  other  respect,  un- 
constitutional. This  long  course  of  decision,  on  a  question 
so  exciting  as  to  call  forth  the  sympathies  of  the  people,  and 
the  astuteness  of  lawyers,  is  no  unsatisfactory  evidence  that 
the  construction  is  correct. 

Under  the  constitution  and  act  of  Congress,  the  inquiry  is 
not  strictly  whether  the  fugitive  be  a  slave  or  a  freeman,  but 
whether  he  owe  service  to  the  claimant.  This  would  be  the 
precise  question  in  the  case  of  an  apprentice.  In  such  a 
case  the  inquiry  would  not  be,  whether  the  master  had  treatr 
ed  the  apprentice  so  badly  as  to  entitle  him  to  his  discharge. 
Such  a  question  would,  more  probably,  arise  under  the  in- 
denture of  apprenticeship,  and  the  laws  under  which  it  was 
executed.    And  if  the  apprentice  be  remanded  to  the  service 
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of  his  master,  it  would  in  no  respect  affect  his  right  to  a  dis- 
charge, where  he  is  held,  for  the  cruelty  of  his  master  or  any 
other  ground. 

The  same  principle  applies  to  fugitives  from  labor.  It  is 
true  in  such  cases  evidence  is  heard  that  he  is  a  freeman. 
His  freedom  may  be  established,  by  acts  done  or  suffered  by 
his  master,  not  necessarily  within  the  jurisdiction  where  he 
is  held  as  a  slave.  Such  an  inquiry  may  be  made,  as  it  is 
required  by  the  justice  of  the  case.  But  on  whatever  ground 
the  fugitive  may  be  remanded,  it  can  not,  legally,  operate 
against  his  right  to  liberty.  That  right  when  presented  to  a 
court  in  a  slave  State,  has,  generally,  been  acted  upon  with 
fairness  and  impartiality.  Exceptions  to  this,  if  there  be 
exceptions,  would  seem  to  have  arisen  on  the  claims  of  heirs 
or  creditors,  which  are  governed  by  local  laws,  with  which 
the  people  of  the  other  States  are  not  presumed  to  be  ac- 
quainted. 

If  a  fugitive  from  labor,  after  being  liberated  by  a  judge 
or  commissioner,  should  voluntarily  return  to  his  master, 
southern  courts  have  held  that  his  original  status  would  at- 
tach to  him ;  he  would  be  held  as  a  slave.  And,  of  course, 
the  decision  of  the  judge  or  commissioner,  having  been  that 
he  did  not  owe  service  to  the  claimant,  could  not  operate  as 
a  bar  to  the  rights  of  the  master.  The  claim  to  freedom,  if 
made,  in  the  slave  State,  would  be  unaffected  by  the  prelim- 
inary inquiry  and  decision.  That  decision  is,  that  tiie  slave 
does,  or  does  not,  owe  service  to  the  claimant.  It  does  not 
finally  establish  the  fact,  whether  the  fugitive  is  a  freeman 
or  a  slave.  If  the  decision  on  such  an  inquiry  as  this,  should 
finaUy  fix  the  seal  of  slavery  on  the  fugitive,  I  should  hesi- 
tate long,  nothwithstanding  tiie  weight  of  precedent,  without 
the  aid  of  a  jury,  to  pronounce  his  fate.  But  the  inquiry  is 
preliminary,  and  not  final. 

It  is  true,  it  may  be  said,  that  the  power  of  the  master  may 
be  so  exercised  as  to  defeat  a  trial  for  the  freedom  of  the 
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fugitive.  This  must  be  admitted,  but  the  hardship  and  in- 
justice supposed  arises  out  of  the  institution  of  slavery,  over 
which  we  have  no  control.  Under  such  circumstances,  we 
can  not  be  held  answerable. 

It  may  be  said  that  the  seventh  article  in  the  amended  con- 
stitution which  gives  a  trial  by  jury, "  where  the  value  in 
controversy  shall  exceed  twenty  dollars,*'  does  not  apply  to 
a  case  like  this.  The  provision  is,  ''in  suits  at  common 
law."  This  is  not  strictly  a  proceeding  at  common  law. 
The  common  law  is  opposed  to  the  principle  of  slavery. 
The  proceeding  is  under  constitutional  and  statutory  provi- 
sions, under  the  forms  specially  provided,  and  not  according 
to  the  course  of  the  common  law. 

This  is  represented  to  be  an  «x  parte  proceeding.  It  does 
not  bear  this  character.  Had  it  been  represented  to  me,  that 
the  fugitive  could  produce  evidence  conducing  to  prove  that  he 
did  not  owe  service  to  the  claimant,  time  would  have  been 
given  to  procure  the  evidence.  The  only  allegation,  as  to 
what  the  counsel  expected  to  prove  by  absent  witnesses, 
was,  that  the  fugitive  had  resided  in  Indiana  and  Ohio  four 
years,  and  that  he  was  esteemed  and  considered  a  freeman. 
This  the  counsel  for  the  claimant  admitted,  and  as  no  fur- 
ther allegation  of  evidence  was  alleged  to  be  in  the  power  of 
the  party,  of  course  there  was  no  ground  for  a  postpone- 
ment. 

The  presumption  of  freedom  attaches  to  every  resident  of 
a  free  State,  without  regard  to  color ;  and,  on  the  same  prin- 
ciple in  a  slave  State,  every  colored  man  is  presumed  to  be  a 
slave.  But  this  presumption,  in  this  case,  is  counteracted 
by  the  facts  proved. 

It  is  argued,  that  the  evidence  is  defective,  as  the  record 
showing  the  status  of  the  fugitive,  as  authorized  by  the  act 
of  1850,  is  not  produced.  Such  record  is  not  necessary  to 
establish  the  right  of  the  claimant.  If  it  were  produced,  the 
identity  of  the  fugitive  would  still  be  an  open  question.    On 
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the  question  of  identity,  anything  which  conduced  to  prove 
that  the  person  described  in  the  judgment  was  not  the  one 
before  the  judge  or  commissioner,  would  be  admissible. 

I  am  gratijSed  with  the  gentlemanly  bearing  and  courtesy 
with  which  this  argument  has  been  conducted.  It  was  due 
to  the  occasion  and  the  circumstances.  No  other  course  was 
expected. 

Upon  the  whole,  no  doubt  can  exist  on  the  evidence,  that 
the  fugitive  owes  service  to  the  claimant ;  and,  under  the 
law,  I  am  bound  to  remand  him.  to  the  custody  of  his  master, 
with  authority  to  take  him  to  the  State  of  Kentucky,  the 
place  from  whence  he  fled. 
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The  goyemor  and  judges  in  the  first  stages  of  the  territorial  govemment  of 
Michigan  had  power  to  adopt  the  laws  of  the  lespective  States,  but  had  no 
legislative  authority. 

A  law  adopted  Arom  Vermont  in  18S0,  was  adopted  in  the  statute  of  limita- 
tions, in  which  the  word  "  or"  was  used  instead  of  the  word  *'  and/'  giving 
the  benefit  of  the  statute  to  a  person  beyond  the  limits  of  the  State,  whereas 
the  Vermont  statute  required  the  person  not  only  to  be  beyond  the  limits  of  the 
State,  but  of  the  United  States. 

In  1825  a  commission  to  revise  the  laws,  which  was  authorized  to  alter,  or 
report  new  bills,  <kc. — the  report  included  the  law  in  question,  with  others,  and 
in  1837  all  the  laws  in  force  were  published  by  authority — ^there  being  no  altera- 
tion in  this  act. 

There  was  another  revision  of  the  laws  in  1833,  which  was  again  published 
by  authority,  making  no  alteration  in  this  act. 

Held  that  under  the  circumstances  the  court  could  not  look  back  to  the  law  of 
Vermont  to  correct  any  error  on  the  first  adoption  of  the  law. 

Mr.  Barstow  for  the  plaintiff. 
Mr.  Emmons  for  the  defendant. 
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OPINION   OF   THE  COURT. 

This  is  an  action  of  debt,  brought  on  a  judgment  rendered 
in  the  Territorial  Court  of  Michigan  in  1836.  There  are 
counts  in  the  declaration  on  a  promissory  note. 

Among  other  defences,  the  defendant  pleaded  the  statute 
of  limitations.  The  plaintiff  replied  that  he  was  beyond 
seas,  to  wit :  in  the  State  of  New  York,  to  which  replication 
the  defendant  demurred.  The  10th  section  of  the  act  of  lim- 
itation of  1820,  which  act  was  adopted  by  the  Governor  and 
Judges  of  the  Territory,  provides,  "  that  this  act  shall  not 
extend  to  bar  any  infant,  feme  covert,  person  imprisoned,  or 
beyond  seas,  or  without  the  United  States,"  &c.,  from  bring- 
ing either  of  the  actions  before  mentioned  within  the  term 
before  set  and  limited  for  bringing  such  actions,  calculating 
from  the  time  such  impediment  shall  be  removed.  The  limi- 
tation of  all  actions  on  judgments  was  eight  years  next  afler 
the  rendition  of  such  judgments  ;  on  promissory  notes  attest- 
ed, eight  years ;  if  not  attested,  six  years. 

The  above  section  was  printed  in  the  act  of  1820,  and  in 
all  the  revised  laws  up  to  1838,  and  no  doubt  has  arisen  as  to 
its  construction.  The  words  "  or  beyond  seas,"  have  been 
uniformly  construed  to  mean,  without  the  State,  by  the  courts 
of  Michigan  and  of  the  United  States,  sitting  within  the  Ter- 
ritory of  the  State  of  Michigan.  But  it  is  alleged  that  within 
a  few  years  f  on  the  examination  of  the  records  in  the  office  of 
the  Secretary  of  State,  it  is  found  that  the  words  <<  beyond 
seas"  were  erased  in  the  original  bill,  as  appears  from  a  note 
on  the  margin  of  the  record,  though  they  are  copied  in  the 
body  of  the  record.  And  the  Secretary  of  State  certifies, 
that  the  marginal  note  appears  to  have  been  made  in  the 
same  handwriting,  with  the  same  ink  and  pen  as  the  body  of 
the  record.  Omitting  the  words  erased,  the  saving  clause 
would  read,  '<  or  without  the  United  States,"  which  would 
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exclude  the  plaintiff  from  the  benefit  of  the  statate,  as  he 
avers  himself  to  be  a  citizen  of  New  York. 

Under  the  first  grade  of  the  territorial  government  of  Mich- 
igan, the  Governor  and  Judges  were  authorized  by  the  ordi- 
nance of  1787,  to  "  adopt"  laws  of  the  original  States,  for  the 
government  of  the  Territory,  and  the  law  in  question  seems 
to  have  been  adopted  from  the  State  of  Vermont.  They  had 
no  legislative  power,  consequently  they  had  no  power  to 
modify  or  alter  the  laws  they  adopted. 

The  words  used  in  the  Vermont  law  are,  "  or  beyond 
seas,  without  the  United  States."  To  be  within  the  excep- 
tion, it  is  admitted,  an  individual  must  not  only  be  beyond  seas, 
but  without  the  United  States.  The  words  '^  beyond  seas"  in 
the  Vermont  statute  must  have  been  used  for  some  purpose, 
and  they  should  not  have  been  erased  from  the  adopted  stat- 
ute. 

The  production  of  the  original  bill  as  adopted  by  the  Gov- 
ernor and  Judges,  would  be  more  satisfactory  than  the  record 
of  it.  I  am  not  aware  that  there  was  any  law  requiring  this 
record,  or  making  a  certified  copy  of  it,  evidence.  But  be  this 
as  it  may,  conceding  that  this  bill  when  reported  was  as  cer- 
tified from  the  record,  it  becomes  a  serious  question  whether 
that  can  now  be  held  as  the  law. 

There  can  be  no  doubt,  that  a  case  may  arise  in  which  the 
original  bill  as  enacted  or  adopted  may  be  referred  to,  to  cor- 
rect an  error  in  the  printed  act.  And  in  such  a  case  the 
court  are  to  judge  by  inspection,  and  not  a  jury.  It  is  true 
that  an  issue  of  nul  tiel  record  is  sometimes,  in  New  York, 
and  perhaps  in  other  States,  concluded  to  the  contrary ;  but 
the  variance  is  much  more  appropriately  referred  to  the  court. 
And  BO  in  regard  to  variance  between  the  printed  statute, 
and  the  original  enrolled  bill.  If  a  question  of  fraud  arises 
in  regard  to  the  alteration,  it  should  be  referred  to  a  jury. 

On  the  21st  of  April,  1825,  the  legislative  council  of  Mich- 
igan appointed  certain  individuals  to  revise  the  laws  of  the 
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Territory  of  Michigan,  and  they  were  required  to  examine 
all  the  lawB  then  in  force,  and  to  revise,  consolidate,  and 
digest  the  same,  upon  the  following  principles :  First — All 
the  acts  upon  the  same  subject  shall  be  digested  into  the  same 
act.  Second — ^The  principles  of  the  existing  acts  may  be 
preserved,  or  sudi  alterations  or  additions  may  be  made  as 
the  said  commission  may  deem  expedient.  Third — Acts  not 
considered  necessary  by  the  Commission  may  be  omitted, 
and  deficiencies  may  be  supplied  by  new  acts,  &c. 

On  the  27th  of  December,  1826,  the  Commissioners  made 
their  report  to  the  legislative  council  of  the  Territory,  and 
they  say :  '*  Aware  of  the  importance  of  the  trust  confided  to 
them,  and  of  the  deep  interest  the  community  necessarily  has 
in  its  faithful  execution,  they  have  been  solicitous  and  perse- 
vering in  their  endeavors  so  to  amend,  simplify,  and  gener- 
ally to  improve  the  statutes,  as  that  most  of  the  evils  and 
inconveniences  under  the  present  system  may  be  removed." 

And  they  further  say :  **  Upon  the  principles  of  existing 
acts,  and  in  making  such  alterations  and  additions  as  the 
Commission  might  deem  expedient,  they  have,  according  to 
the  direction  of  the  legislative  council,  exercised  fully  the 
powers  with  which  they  were  invested." 

<'  Considerable  alterations  and  several  additions  have  been 
made  in  many  of  our  present  statutes,  wherever  practical 
evils  have  already  been  found  to  arise  in  the  protection  of 
private  rights,"  &c.  "  Great  care,  however,  has  been  taken, 
in  making  such  alterations,  not  to  infringe  upon  principles 
long  established,  and  which  in  their  application  have  gener- 
ally been  found  convenient  and  salutary,"  &c.  "They  have, 
in  a  few  instances,  altogether  omitted  a  statute,  and  in  many 
others  have  found  it  necessary  to  report  those  which  were 
entirely  new." 

On  the  20th  of  December,  1826,  Mr.  Dole,  of  the  legislative 
council,  moved  that  said  Commissioners  be  discharged  from 
the  duties  imposed  by  the  resolutions  of  the  legislative  council 
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of  the  2 1  at  April,  1 825,  and  that  the  report  now  before  the  coun- 
cil be  accepted;  and  the  motion  was  decided  in  the  affirmative. 

The  legislative  council,  on  the  13th  of  April,  1 627,  by  a 
resolution,  required  the  Governor  to  have  a  proper  index,  and 
marginal  notes  prepared  for  the  volume  of  laws  passed  at 
that  session ;  and  also  a  translation  and  explanation  of  such 
Latin  or  technical  words  and  phrases  as  may  appear  to  require 
the  same,  &c.  And  there  was  annexed  to  the  volume  of  laws, 
reported  by  the  Commissioners,  and  published  by  the  Legisla- 
ture, the  explanations  and  notes  required  by  the  resolution. 

At  the  last  term  of  the  court,  when  this  question  was  be- 
fore us,  in  recognizing  the  printed  act  as  the  law,  we  relied 
chiefly  on  thb  revision  of  the  statutes.  At  the  present  term, 
on  an  application  to  the  court  to  reconsider  their  former  de- 
cision on  this  subject,  I  was  startled  at  the  assertion  confi- 
dently made,  that  there  was  no  evidence  in  the  acts  of  the 
legislative  council  which  showed  a  sanction  or  adoption  of  the 
laws  revised  ;  although  ever  since  the  publication  of  the  vol- 
ume, it  had  been  received  and  acted  upon  by  the  courts  of  the 
State  and  of  the  United  States,  as  containing  the  laws  of 
Michigan.  And  it  was  said  that  the  revision  referred  to  was 
nothing  more  than  a  reprint  of  the  laws.  This  announce- 
ment, made  by  gentlemen  of  the  bar,  was  so  novel  and 
startling,  that  in  my  own  mind  I  at  once  determined  to  inquire 
into  the  facts  asserted. 

I  am  exceedingly  gratified  that  this  re-investigation  has 
been  had,  as  it  has  convinced  us,  beyond  a  doubt,  of  the  sound- 
ness of  our  former  decision. 

We  are  requested  to  defer  any  action  on  this  question,  as 
it  is  pending  before  the  Supreme  Court  of  this  State,  and  in 
a  short  time  must  be  decided  by  that  tribunal.  And  we  learn 
that  a  similar  question  has  been  decided  informally,  on  the 
circuit,  by  one  of  the  judges  of  the  Supreme  Court.  On  fur- 
ther examination,  it  seems  that  no  such  decision  has  been 
made  by  one  of  the  Supreme  Judges  of  the  State,  and  this 
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court  would  not  do  the  injustice  to  any  member  of  that  court, 
to  consider  as  a  de^^ision,  a  casual  remark,  not  intended  by 
him  to  be  a  judgment  of  the  court. 

This  court  have  shown  no  unwillingness  to  follow  the  set- 
tled construction  of  the  statutes  of  the  State,  by  the  Supreme 
Court  of  Michigan.  In  one  cstse,  at  least,  we  have  done  so, 
by  overruling  our  own  deliberate  convictions,  elaborately 
expressed,  before  the  State  Court  had  given  an  opinion.  I 
refer  to  the  general  act  incorporating  banks  in  Michigan. 

In  no  proper  sense  can  the  question  before  us  be  considered 
the  construction  of  a  State  statute.  The  act  of  limitations, 
as  it  formerly  stood  upon  the  statute  book  of  the  State,  is 
clear  and  unambiguous.  It  has  uniformly  been  construed 
in  the  same  way,  first,  by  the  Territorial  and  afterward  by 
the  State  Courts  of  Michigan.  And  the  attempt  is  now  made 
to  go  back  to  the  adoption  of  that  law,  under  the  federal  ju- 
risdiction, to  show  that  it  was  inaccurately  printed.  This,  in 
our  judgment,  can  be  of  no  importance ;  if  the  revision  of  the 
laws  under  the  resolution  of  the  21st  of  April,  1825,  was 
sanctioned  by  the  State.  The  power  of  commissioners  was 
limited  only  by  their  discretion,  and  extended  to  all  public 
acts  then  in  force  in  the  Territory.  And  in  their  report  they 
say  that  they  have  fully  exercised  the  powers  vested  in  them. 
Some  acts  they  modified,  they  made  additions  to  others,  and 
some  they  reported  entirely  new.  Some  acts  were  reported 
without  change.  Now  in  regard  to  such  acts,  the  judgment 
of  the  Commissioners  was  as  much  exercised  as  where  alter- 
ations were  made.  They  examined  these  acts,  and  believing 
their  provisions  to  be  salutary,  they  reported  them  without 
modification.  They  were  reported  by  the  Commissioners, 
adopted  by  the  legislature,  and  published  as  laws  in  the  vol- 
ume of  1827,  and  they  have  been  so  received  and  acted  upon 
by  all  the  public  authorities  from  that  time  to  the  present. 

It  is  objected  that  the  laws  contained  in  this  volume  have 
not  been  formally  enacted  and  adopted.    The  report  was 
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^*  accepted"  without  alteration ;  the  laws  were  reported  as 
laws,  having  the  forms  of  enactments,  and  they  were  "  accep- 
ted" as  such.  Whether  the  word  "adopted"  would  have 
been  a  more  appropriate  word,  can  be  of  no  importance. 
The  word  "  accepted"  is  sufficiently  significant.  It  shows 
the  sanction  of  the  legislative  council  to  the  laws  as  report- 
ed, and  the  future  action  of  the  same  body,  in  the  printing 
and  distribution  of  the  volume,  and  the  subsequent  recogni- 
tion of  the  laws  by  the  public  authorities  of  the  country,  State 
and  Federal,  puts  to  rest  all  question  as  to  their  validity. 

The  validity  of  laws  reported  by  the  Commissioners  de- 
pends upon  the  sanction  given  to  them  by  the  Legislative 
Council.  No  law  contained  in  that  report  can  derive  any 
force  from  its  original  adoption  by  the  Governor  and  Judges. 
The  Commissioners  had  power  to  reject  or  modify  those  laws, 
or  to  substitute  others  in  their  place.  If  the  origin  of  the 
law  may  be  examined  as  a  test  of  its  validity,  what  is  to  be 
the  test  of  those  laws  altered  by  the  Commissioners,  or  of 
those  which  they  originated  ?  Such  an  idea  is  inadmissible. 
The  laws  derive  their  validity  from  the  action  of  the  Commis- 
sioners, sanctioned  by  the  law-making  power.  And  this  ap- 
plies as  well  to  laws  reported  without  alteration,  as  to  those 
altered  or  originated  by  them. 

If  validity  be  not  imparted  to  them  in  this  manner,  who 
can  measure  the  extent  of  injury  which  must  result  to  socie- 
ty ?  For  nearly  thirty  years  the  laws  reported  by  the  Com- 
missioners have  been  the  basis  of  contracts — of  judicial 
action.  Rights  in  the  Territory  and  in  the  State  have  grown 
up  under  their  protection.  If  all  of  them  are  to  be  declared 
void,  except  those  adopted  by  the  Governor  and  Judges,  as 
they  must  be  if  tiiey  never  had  the  legislative  sanction,  and 
especially  those  altered  by  the  Commissioners,  and  those 
which  they  originated,  no  one  can  see  the  effect  on  estab- 
lished rights.  To  avoid  such  consequences,  under  the  cir- 
cumstances, and  after  so  great  a  lapse  of  time,  the  doctrine 
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of  presumption  might  be  relied  on.  Acts  of  Parliament 
have  been  presumed — ^not  because  such  acts  had  been  passed, 
but  on  the  ground  of  public  policy.  No  such  presumption  is 
necessary  in  the  case  before  us.  We  have  the  action  of  the 
Legislative  Council  adopting  the  reports  of  the  Commission- 
ers. The  rules  ordinarily  applied  in  a  legislative  body,  in 
acting  upon  the  report  of  a  committee,  had  no  application 
in  this  case.  The  laws  reported  were  matured  in  form  and 
substance,  and  required  only  the  legislative  sanction  to  give 
effect  to  them :  and  that  was  given.  The  signature  of  the 
Governor,  if  necessary,  would  be  presumed. 

This  whole  proceeding  in  regard  to  the  adoption  of  the 
laws  by  the  Governor  and  Judges,  and  also,  the  action  of  the 
Commissioners,  and  the  legislative  action  of  the  Council,  took 
place  under  the  authority  of  the  United  States :  and,  we 
suppose  the  courts  of  the  United  States  are  the  proper  tribu- 
nals to  determine  the  effect  of  such  a  procedure.  In  this 
respect,  the  State  courts  would  not  seem  to  have  the  power 
to  establish  the  rule  of  construction  which  this  court  will  fol- 
low, as  of  an  ordinary  statute  of  the  State. 

By  the  act  of  the  13th  of  April,  1827,  the  Legislative  Coun- 
cil of  the  Territory  declares,  "  that  all  acts  in  force  on  the 
first  day  of  November  last,  are  repealed,  with  certain  excep- 
tions." And  by  the  second  section  of  that  act,  it  is  declared 
'*  that  all  acts  passed  since  the  first  day  of  November  last, 
shall  be  in  force  and  take  effect  on  the  1st  day  of  January 
next."  This  embraces  the  acts  reported  by  the  Commis- 
sioners, and  sanctioned  by  the  Legislative  Council,  and  is 
conclusive. 

The  statute  of  limitations  was  reported  by  its  title  in  the 
form  as  originally  adopted,  and  this  sanctions  the  form  as  it 
now  stands.  And  whether  it  was  altered  by  Commissioners 
or  not  can  be  of  no  importance.  The  provisions,  as  they 
stand,  were  sanctioned  by  the  report,  and  we  can  not  look 
behind  it  for  the  law.    Admit  the  mistake  occurred,  as  alleg- 
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ed,  originally  in  copying  the  law,  this  report  of  the  Commis- 
sioners is  binding,  and  embodies  the  law,  as  authoritatively 
published  in  the  laws. 

And  afterwards,  in  the  year  1833,  there  was  a  second 
revision  of  the  laws,  in  which  the  section  of  the  statute  in 
question  was  again  adopted  and  authoritatively  published, 
and  remained  and  was  acted  on  as  the  law  of  Michigan  untQ 
the  year  1838. 

To  hold  that,  under  such  circumstances,  we  must  go  back 
to  the  first  adoption  of  this  law  by  the  Governor  and  Judges, 
would  disregard  the  rights  of  parties  for  many  years,  and,  as 
it  seems  to  us,  the  settled  rules  of  construction. 

It  is  alleged  by  counsel  that  in  the  case  of  Brown  v.  Brxncn, 
there  was  a  decision  in  this  court  adverse  to  the  one  made  in 
this  case.  In  that  case  the  statute  of  limitation  was  pleaded. 
The  plaintiiT  replied  that  she  was  beyond  seas,  to  wit: 
in  the  State  of  New  York,  the  defendant  demurred,  and  at 
the  October  term  of  1841,  the  court  held  that  the  words  "  be- 
yond seas"  were  equivalent  to  beyond  the  jurisdiction  of  the 
State.    The  demurrer  was  therefore  overruled. 

At  the  June  term,  1845,  an  affidavit  being  made  in  the 
same  case,  and  certified  copies  produced,  showing  that  the 
words  "  beyond  seas"  had  been  erased  from  the  original  bill, 
as  appeared  from  the  record  of  it  in  the  Secretary  of  State's 
office,  the  counsel  agreed  to  set  aside  the  former  judgment, 
and  entered  a  judgment  sustaining  the  demurrer.  This  was 
done  by  the  counsel  without  argument,  and  without  calling 
the  attention  of  the  court  to  the  subject.  An  entry  thus 
made  is  not  an  authority  to  be  cited  in  other  cases.  There 
was,  in  fact,  no  judgment  of  the  court.  Counsel,  however 
agreed,  can  not  consent  to  a  decision,  without  a  judgment  of 
the  court,  so  as  to  make  it  an  authority. 

On  inquiry,  we  are  informed  that  in  1827  laws  were  adopted 
by  the  Governor  and  Judges,  by  copying  them  into  a  record, 
and  that  no  original  bills  were  made  out.    The  record  was,  in 
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effect,  the  original  bill,  bo  adopted.  And  it  appears  that  the 
Commissioners  under  the  act  of  1827,  where  no  alterations 
were  made  in  acts,  reported  them  by  their  titles. 

We  adhere  to  our  former  decision  in  overruling  the  demur- 
rer in  this  case,  and  hold  that  the  statute  of  limitations  adop- 
ted in  1820  by  the  Governor  and  Judges,  had  the  force  of  law, 
after  it  was  reported  by  the  commissioners,  as  all  other  laws 
embraced  in  that  report,  not  by  virtue  of  their  original  adop- 
tion, but  in  virtue  of  their  being  so  reported  and  adopted  by 
the  law-making  power.  The  motion  to  reconsider  the  decb- 
ion  of  the  last  term  is  overruled. 


Leverett  Bissell  v.  The  Farmers'  and  Mechanics'  Bank  of 

Michigan. 

The  brother  of  the  complainant  owed  the  defendant  a  debt  exceeding  five 
thousand  dollars,  for  which  he  had  given  a  mortgage  on  certain  lands  in  Ohio, 
and  a  lien  on  twenty-two  shares  of  railroad  stock  on  the  Erie  and  Kalamazoo 
road. 

The  bank  proposed  to  its  debtor,  Edward  Bissell,  that  he  should  substitute 
mortgages  on  property  in  the  State  of  Michigan  for  the  Ohio  mortgages.  The 
debtor  proposed  to  give  the  bank  a  mortgage  on  a  farm  in  Lenawee  county, 
which  was  owned  by  his  broUier,  the  complainant,  but  the  title  was  held  in 
trust  by  Edward. 

The  Bank  acceded  to  the  proposition,  and  a  mortgage  was  executed  by  the 
complainant  and  his  brother. 

And  it  was  afterwards  agreed  that  so  soon  as  a  claim,  under  an  attachment, 
should  be  removed  from  the  Lenawee  fann,  a  deed  should  be  executed  for  it  to 
the  Bank,  and  the  Bank  should  transfer  to  the  complainant  the  Ohio  mortgages, 
and  transfer  the  railroad  stock.  The  substance  of  this  agreement  was  drawn 
up  in  writing,  and  was  left,  with  other  papers,  in  the  hands  of  Mr.  Walker,  to 
be  delivered  to  the  respective  parties,  on  the  embarrassment  on  the  title  being 
removed. 

A  moUon  was  made  to  set  aside  the  attachment,  which  failed. 

On  this,  Mr.  Walker  delivered  up  the  papers. 

The  Bank  afterwards  applied  to  be  put  in  possession  of  the  farm,  to  defend 
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the  suit  against  the  attachment  claim.  On  which  defense  the  claim  was  held 
void. 

The  Bank  remains  in  possession,  receiving  rents  and  profit. 

The  complainant  filed  his  bill  for  a  specific  performance. 

The  court  decreed  a  specific  performance — ^requiring  complainant  to  pay  costs 
on  attachment  and  ejectment.  Also  that  the  statute  of  frauds  does  not  i^plj. 
That  Edward  Bissell  was  a  competent  witness,  Ac. 

Mr.  Campbell  for  complainant. 

Messrs.  Barstow  4*  Lockwood  for  defendant. 

OPINION    OF   THE   COURT. 

This  is  a  bill  for  a  specific  performance.  In  May  1838, 
Edward  Bissell,  a  brother  of  the  complainant,  being  indebted 
to  defendant  in  the  sum  of  $5,634  21,  gave  a  mortgage  on 
certain  property  in  Toledo,  and  a  pledge  of  stock  in  the  Plrie 
and  Kalamazoo  Railroad  Company.  In  December  of  the 
same  year,  the  defendants  being  anxious  to  have  Michigan 
securities,  as  they  represented,  rather  than  the  securities  on 
Ohio  property,  proposed  to  Edward  Bissell  to  give  it  security 
on  a  farm  in  Lenawee  county,  Michigan,  which  was  held  in 
his  name,  but  which  belonged  to  complainant,  and  was  held 
in  trust  for  him  by  Edward.  That  Edward  Bissell  informed 
the  agents  of  the  Bank,  John  A.  Wells,  the  Cashier,  and 
Henry  N.  Walker,  that  the  title  to  the  above  land  was  as 
stated,  but  that  he  thought  his  brother  would  agree  to  let  him 
mortgage  it  for  the  debt  due  the  defendant,  if  defendant 
would  assign  to  him  the  other  securities,  the  Ohio  mortgage 
and  stock,  in  exchange. 

The  bill  further  states  that  defendants,  by  their  agent, 
agreed  to  the  proposition ,  as  soon  as  it  could  be  ascertained 
that  a  valid  title  could  be  made  for  the  farm,  on  which  an 
attachment  against  Edward  Bissel  had  been  laid,  the  validity 
of  which  was  in  dispute,  and,  accordingly,  a  mortgage  was 
made  and  delivered  to  defendant. 

And  it  is  stated  that  defendant  further  agreed,  that  if  the 
attachment  proceedings  could  be  set  aside  or  declared  void, 
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they  would  receive  the  fee  of  the  Lenawee  farm,  and  transfer 
the  securities  above  stated.  That  in  pursuance  of  this  agree- 
ment a  deed  in  fee  was  made,  afterward,  in  due  form,  for  the 
farm,  and  placed  as  an  escrow,  in  the  hands  of  Henry  N. 
Walker,  to  be  delivered  to  defendant  whenever  the  attach- 
ment proceedings  should  be  set  aside  or  declared  void.  At 
the  same  time,  with  the  deposit  of  this  deed,  the  defendant 
executed  an  agreement  in  writing,  and  put  it  in  Mr.  Walker's 
hands,  agreeing  to  transfer  the  securities  named  to  complain- 
ant, in  case  the  title  to  the  Lenawee  farm  should  prove  good, 
and  deposited  as  an  escrow,  at  the  same  time,  the  necessary 
transfers  and  papers  to  be  delivered  to  complainant  in  that 
event. 

After  this  a  motion  was  made  to  set  aside  the  attachment 
proceedings  in  the  name  of  Edward  Bissell,  the  defendant, 
which  failed ;  and  immediately  afterward  the  defendant  ap- 
plied to  Mr.  Walker  for  a  return  of  the  papers,  and  he,  sup- 
posing that  the  matter  would  not  be  further  litigated,  deliv- 
ered them  up  to  the  Bank,  and  the  deed  he  destroyed  or 
returned  to  Edward  Bissell.  Subsequently,  and  by  advice  of 
counsel,  defendant  determined  to  make  another  effort  to  try 
the  validity  of  the  attachment,  and  applied  to  complainant 
to  be  put  in  possession  of  the  farm,  and  the  possession  was 
given  to  the  bank.  An  action  of  ejectment  was  brought 
against  it  on  the  title  obtained  under  the  attachment,  and  the 
case,  by  writ  of  error,  was  carried  to  the  Supreme  Court  of 
the  State,  and  that  court  held  the  attachment  proceedings 
were  void,  by  which  the  title  made  to  the  defendant  was 
valid. 

After  this  procedure  the  complainant  alleges  that  he  re- 
peatedly offered  to  make  to  the  defendant  a  full  and  perfect 
title  to  the  Lenawee  farm,  and  requested  from  the  bank  a 
transfer  of  the  Ohio  mortgage  and  the  railroad  stock,  and  in 
all  things  to  carry  out  the  agreement  on  his  part ;  but  the 
defendant  refused,  although  it  retained  possession  of  the  farm^ 
32 
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and  for  several  years  has  eiyoyed  the  rent  and  profit.  And 
a  specific  execution  of  the  contract  is  prayed. 

The  defendant  denies  that  the  complainant  had  any  inter- 
est in  the  Lenawee  farm,  and  alleges  that  the  claim  was  set 
up  to  save  the  property  from  Edward  Bissell's  creditors. 
The  giving  of  the  mortgage  is  admitted  by  Edward,  but  he 
denies  the  conditions — ^the  attachment  is  admitted,  &c.  De- 
fendant neither  denies  nor  admits  the  placing  of  the  deed  for 
the  farm  as  an  escrow,  but  denies  the  placing  of  the  agree- 
ment in  the  hands  of  H.  N.  Walker,  to  transfer  the  Ohio 
and  railroad  security.  Denies  the  application,  as  charged, 
for  the  papers,  admits  the  possession,  the  action  of  ejectment, 
and  the  decision  of  the  court,  as  stated  in  the  bill.  Answer 
admits  that  Edward  Bissell  stated  the  nature  of  the  title  to 
the  farm,  that  defendant  has  refused,  as  charged,  admits 
rents,  &c.  Defendant  states  that  being  dissatisfied  with  the 
Ohio  securities  and  railroad  stock,  it  caused  Edward  Bissell 
to  be  arrested  in  New  York,  and  that  the  mortgage  on  the 
Lenawee  farm  was  given  in  consideration  of  a  discontinu- 
ance of  the  suit,  and  the  relesLse  of  Bissell  from  arrest.  That 
defendant  has  paid  taxes  on  the  Ohio  lands,  and  counsel  fees 
on  the  ejectment  suit.  That  the  Lenawee  farm  has  depre- 
ciated, and  is  not  full  security  for  the  money  and  interest 
due. 

As  the  decision  of  the  case  turns  upon  the  testimony, 
about  which  the  counsel  differ,  it  is  necessary  to  give  a  con- 
densed statement  of  it : 

Edward  Bissell  says,  about  the  9th  of  December,  1836,  he 
was  requested  by  the  Cashier  of  the  Farmers'  and  Mechan- 
ics' Bank  to  furnish  securities  for  the  payment  of  the  above 
debt,  situated  in  the  State  of  Michigan.  The  Cashier  ex- 
pressed dissatisfaction  with  the  security  given  on  property  in 
the  State  of  Ohio,  and  preferred  property  in  Michigan.  The 
witness  informed  the  Cashier  that  there  was  a  farm  in  Lena- 
wee county,  State  of  Michigan,  to  which  the  witness  held  the 
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title  as  trustee  to  his  brother,  Leverett  Bissell,  the  complain- 
ant. That  he  presumed  his  brother  would  consent,  that  said 
farm  should  be  pledged  to  the  Bank,  on  condition  that  it  would 
transfer  to  him  the  securities  which  it  then  held  for  the  pay- 
ment of  the  debt.  A  negotiation  was  finally  concluded  be- 
tween the  witness  and  the  Cashier  on  that  basis,  or  upon 
the  understanding,  that  when  the  Bank  should  recover  an 
unembarrassed  title  to  the  Lenawee  county  farm,  it  should 
receive  the  same  in  full  payment  of  the  debt,  and  transfer  to 
his  brother  Leverett  the  mortgages  on  the  city  lots  and  tracts 
of  land  in  Ohio,  and  the  stock  in  the  Erie  and  Kalamazoo 
Railroad. 

This  understanding  was  reduced  to  a  written  agreement, 
and  signed  by  the  Cashier,  and  deposited  with  Mr.  Walker, 
the  Attorney  for  the  Bank,  as  an  escrow.  In  pursuance  of 
said  understanding,  subsequently  a  deed  was  executed  by  the 
witness  and  his  brother,  Leverett  Bissell,  and  his  wife,  for  the 
land  in  Lenawee  county,  to  the  Bank,  and  was  deposited 
with  Mr.  Walker.  An  assignment  was  also  executed  by  the 
Bank  of  the  mortgage  and  railroad  stock  above  stated,  which 
was  also  deposited  with  Mr.  Walker  as  an  escrow.  The 
consummation  of  the  contract  was  postponed  until  the  vaUd- 
ity  of  a  claim  under  an  attachment,  which  had  been  laid  on 
the  property,  could  be  ascertained.  The  witness  had  no  in- 
terest in  the  Lenawee  farm,  but  held  it  simply  in  trust  for  his 
brother.  The  witness  executed  a  mortgage  on  the  same  to 
the  Bank. 

On  cross-examination,  the  witness  corrected  his  memory  as 
to  the  time  the  written  agreement  was  entered  into,  which 
was  sometime  after  the  parol  agreement. 

Mr.  Walker  states  that  sometime  after  the  execution  of  the 
Lenawee  mortgage,  and  before  the  complainant  had  recog- 
nized the  validity  of  said  mortgage,  a  negotiation  was  entered 
into  between  the  complainant  and  defendant  to  the  effect 
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that,  if  the  attachment  which  had  been  laid  upon  the  farm 
could  be  set  aside,  so  as  to  make  the  title  to  the  said  land 
good,  then  the  defendant  would,  upon  the  complainant's  re- 
leasing all  equity  of  redemption  in  said  land,  transfer  to  him 
the  mortgage  or  mortgages  on  the  lots  in  Toledo,  and  the 
lands  near  that  place,  and  assign  and  transfer  the  railroad 
stock  taken  of  said  Edward  Bissell.  This  agreement  was 
reduced  to  writing,  and  signed  by  the  Bank  and  the  com- 
plainant. 

The  complainant  executed  a  deed  with  Edward  Bissell,  in 
whom  was  the  fee  of  said  land  in  Lenawee  county,  convey- 
ing the  same  to  the  Bank.  Assignments  were  prepared  in 
due  form,  which  either  were  or  were  to  be  executed  by  the 
Bank,  as  soon  as  the  validity  of  the  attachment  could  be  de- 
cided. All  these  papers  were  placed  in  the  hands  of  the 
witness  as  escrows,  to  be  delivered  to  the  proper  parties  on 
the  conditions  stated.  Witness  thinks  the  written  agreement 
was  executed  some  eighteen  months  or  two  years  afler  the 
original  agreement. 

Mr.  Welles,  the  Cashier,  states  that  it  was  agreed  that  Ed- 
ward Bissell  should,  at  his  own  expense,  remove  the  attach- 
ment and  perfect  tlie  title  to  the  farm,  upon  doing  which  the 
Bank  agreed  to  assign  the  mortgages  upon  the  lands  in  Ohio 
to  Leverett  Bissell,  the  complainant.  This  agreement  was  one 
or  two  years  after  the  mortgage  on  the  Lenawee  farm  was 
executed.  The  witness  says  that  about  the  month  of  March, 
1842,  assignments  of  the  Toledo  mortgage  and  of  the  twen- 
ty-two shares  of  railroad  stock  were  prepared  in  form,  but 
not  executed,  and  also  a  memorandum  or  stipulation  setting 
forth  the  agreement  as  before  recited,  as  near  as  witness  can 
recollect — the  latter,  the  witness  thinks,  was  executed,  and 
his  impression  is  that  all  these  papers  were  left  in  the  hands 
of  Henry  N.  Walker,  the  Attorney  of  the  Bank,  for  the  pur- 
pose of  being  surrendered  to  the  complainant,  upon  the  title  of 
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the  Lenawee  farm  being  freed  from  all  embarrassment.  The 
attachment,  it  is  proved,  was  the  only  embarrassment  in  the 
title. 

When  the  motion  to  set  aside  the  attachment  failed,  Mr. 
Walker  gave  up  the  papers,  supposing  that  no  further  efforts 
would  be  made.  But,  afterwards,  on  application,  the  Bank 
was  put  in  possession  of  the  premises,  and  in  the  Supreme 
Court,  the  title  under  the  attachment  was  held  to  be  void. 

The  facts  in  the  bill  are  substantially  proved  by  the  evi- 
dence. In  his  cross-examination,  Edward  Bissell  corrected 
his  memory,  as  to  the  time  the  papers  were  prepared  and 
placed  in  the  hands  of  Henry  N.  Walker,  as  escrows.  This 
was  merely  a  matter  of  time,  and  does  not,  in  the  least,  affect 
the  credibility  of  the  witness. 

All  the  witnesses  agree  that  the  Bank  was  desirous  of 
exchanging  its  Ohio  securities  for  a  lien  upon  real  property 
in  Michigan.  And  it  was  agreed  that  a  mortgage  should  be 
taken  on  the  Lenawee  farm,  in  Michigan,  and  that  so  soon 
as  the  title  to  it  was  cleared  of  all  embarrassment,  the 
arrangement  should  be  perfected,  by  a  deed  for  the  farm,  and 
a  transfer  of  the  Ohio  securities  and  the  railroad  stocks  to  the 
complainant. 

There  is  no  force  in  the  objection,  that  the  Lenawee  farm 
was  not  identified.  For  aught  that  appears,  the  name  might 
have  been  a  sufficient  identification.  But  it  was  the  farm  on 
which  an  attachment  had  been  laid,  as  the  property  of  Ed- 
ward Bissell ;  and,  in  addition  to  this,  the  Bank  was  put  in 
possession  of  the  farm,  on  its  own  application,  and  has 
remained  in  possession  ever  since,  enjoying  the  rents. 

Nor  is  there  any  difficulty  as  to  the  election  of  Leverett 
Bissell,  the  complainant.  The  title  to  the  Lenawee  farm  was 
held  by  his  brother  Edward,  in  trust  for  him  ;  he  united  in  the 
mortgage,  and  in  the  deed  that  was  placed  in  the  hands  of 
Mr.  Walker,  as  an  escrow,  and  in  addition  to  these  acts,  he 
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has  filed  this  bill,  praying  a  specific  execution  of  the  con- 
tract. 

The  principal  ground  assumed  is,  that  the  original  contract 
was  limited  to  a  certain  time,  within  which  the  arrangement 
was  to  be  completed,  which  has  long  since  transpired,  and 
that,  consequently,  the  complainant  is  not  entitled  to  a  spe- 
cific execution  of  the  contract. 

In  the  first  place,  the  evidence  does  not  prove  such  a  limi- 
tation, and  if  it  did,  the  subsequent  acts  of  the  Bank  showed 
that  it  was  waived.  After  the  motion  failed  to  set  aside  the 
attachment,  at  the  instance  of  the  Bank,  and  by  the  advice 
of  its  counsel,  it  was  put  in  possession  of  the  farm,  to  try  the 
validity  of  the  title  under  the  attachment.  This,  it  is  said, 
must  have  been  under  a  new  agreement,  dififerent  from  that 
set  forth  in  the  bill. 

This  is  a  mere  supposition  against  the  nature  and  extent 
of  the  agreement  proved .  The  agreement  was,  that  the  deed 
should  be  delivered,  and  the  transfer,  as  sbon  as  the  the  title 
to  the  farm  should  be  clear  of  dispute.  And,  it  is  admitted, 
there  was  no  objection  to  the  title,  except  the  claim  under 
the  attachment.  Now  the  agreement  to  have  the  title  made 
clear,  not  only  embraced  the  motion  to  set  aside  the  attach- 
ment, but  also  the  other  steps  taken  by  the  Bank  in  entering 
into  the  possession,  and  defending  the  title  against  that 
founded  upon  the  attachment.  This  course  was  success- 
ful, and  it  was  clearly  within  the  agreement  as  proved.  Why 
then  should  a  supposition  be  raised,  that  this  proceeding  was 
under  a  different  contract  from  that  proved? 

But  the  statute  of  frauds  is  interposed,  to  defeat  the  com- 
plainant's bill,  on  the  ground  that  the  agreement  was  not  in 
writing.  The  substance  of  the  agreement  was  in  writing,  as 
proved  by  the  Cashier  of  the  Bank.  The  transfers  of  the 
Ohio  mortgages,  and  of  the  railroad  stock,  by  the  Bank, 
were  prepared  and  placed  in  the  hands  of  Mr.  Walker,  but 
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were  not  executed,  as  the  Cashier  of  the  Bank  states ;  but 
he  says  a  ''  memorandum,  or  stipulation,  setting  forth  the 
agreement  with  Bissell,  as  before  recited,  as  near  as  witness 
can  recollect,  was  executed." 

Now  it  must  be  observed  that  the  complainant  consented  to 
relinquish  the  Lenawee  farm,  provided  the  mortgage  on  the 
Ohio  real  property  and  the  twenty  shares  of  railroad  stock 
should  be  transferred  to  him.  The  Bank  has  the  advantage 
of  this  exchange,  is  in  possession  of  the  farm,  enjoying  the 
rents  and  profits,  and  it  would  seem  that,  having  realized  the 
contemplated  advantage  of  an  exchange  of  the  securities 
first  taken,  by  a  surrender  of  the  right  of  the  complainant  to 
the  Lenawee  farm,  it  would  be  inequitable  to  withhold  from 
him  the  consideration  on  which  he  sanctioned  the  exchange. 

The  agreement  in  writing  was  delivered  up  by  Mr.  Walker, 
to  the  Bank,  on  the  failure  of  the  motion  to  set  aside  the  at- 
tachment. The  Bank,  or  its  agent,  is  presumed  to  have  pos- 
session of  this  paper.  The  agreement,  as  proved,  being 
substantially  in  writing,  the  statute  of  frauds  can  have  no 
application  to  the  case,  and  the  objection  is  limited  to  the 
parol  proof  of  an  agreement  in  writing. 

Parol  proof  was  properly  heard  of  the  agreement  to  ex- 
plain the  first  mortgage  and  show  the  nature  of  that  transac- 
action.  And  in  regard  to  the  parol  proof  of  the  contents  of 
the  written  agreement,  without  calling  on  the  defendant  to 
produce  it,  is  an  objection  to  the  competency  of  evidence. 

And  here  it  may  be  proper  to  remark,  that  the  objection, 
on  the  argument  of  the  case,  is  made  too  late.  The  defense 
was,  that  there  was  no  written  agreement,  and  when  the  evi- 
dence overcame  this  objection,  by  proving  the  contract  in 
writing,  it  is  objected  that  before  this  can  be  done,  there 
should  have  been  a  notice  to  produce  the  writing  served  on 
the  Bank.  This  objection  should  have  been  made  when  the 
parol  evidence  was  offered.  No  such  objection  appears  to 
have  been  made  at  that  time,  but  it  is  urged  on  the  hearing. 


504  MICHIGAN. 


Leverett  BUsell  e.  The  Farmers'  and  Mechanics'  Bank  of  MicUgan. 

when  the  complainant  has  no  means  of  removing  the  objec- 
tion by  a  continuance  of  the  cause,  or  giving  notice  to  pro- 
duce the  paper.  It  would  be  a  surprise  on  the  party  to  with- 
hold the  objection  when  the  parol  testimony  was  offered,  and 
urge  it  on  the  hearing.  We  suppose  that  on  this  ground 
alone  the  objection  must  be  overruled. 

But  there  are  other  reasons.  The  delivery  of  the  written 
agreement  to  the  Bank,  by  its  agent,  Mr.  Walker,  was  pre- 
mature,  as  is  shown  by  the  further  and  successful  opposition 
of  the  Bank  to  the  attachment  title.  This,  as  has  been 
shown,  was  within  the  agreement,  and  the  removal  of  the 
title  under  the  attachment  was  the  condition  on  which  the 
papers  in  the  hands  of  Walker  were  to  be  delivered,  fully 
executed .  The  papers,  therefore,  surrendered  by  Mr.  Walker, 
to  the  Bank,  through  mistake,  have  been  wrongfully  withheld 
by  the  Bank.  Under  such  circumstances  it  may  well  be 
doubted  whether,  if  the  objection  to  the  parol  proof  had  been 
made  when  it  was  offered,  it  could  have  been  sustained. 

The  written  agreement  being  in  possession  of  the  Bank  or 
its  agents,  the  contents  must  be  presumed  to  be  known  to  it, 
and,  consequently,  the  parol  proof  can  cause  no  surprise. 

"  The  rule  which  requires  that  a  party  shall  have  previous 
notice  to  produce  a  written  instrument  in  his  possession,  be- 
fore the  contents  can  be  proved  as  evidence  in  the  cause,  has 
been  made  with  good  reason ;  in  order  that  the  party  may  not 
be  taken  by  surprise,  &c.  But  this  reason  will  not  apply  to 
cases  where,  from  the  nature  of  the  proceedings,  the  defend- 
ant has  notice  that  the  complainant  means  to  charge  him 
with  the  possession  of  the  instrument."  4  Phil.  Ev.,  441 .  As 
against  the  statute  of  frauds  the  defendant  could  not  but 
know  the  written  agreement  proved  would  be  relied  on.  In 
this  view,  this  agreement  must  be  considered  as  the  founda- 
tion of  the  action. 

But  this  agreement  has  been  substantially  executed.  A 
valid  mortgage  has  been  executed  to  the  Bank  on  the  Lena- 
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wee  farm  to  secure  the  debt  due  to  it  by  Edward  BisBell,  and 
for  some  years  the  Bank  has  been  in  possession  of  the  farm, 
enjoying  its  rents  and  profits.  Here  is  a  writing  which 
explains  the  nature  of  the  transaction.  This  security  was 
received  on  the  application  of  the  Bank,  on  the  condition 
that  the  relinquishment  of  the  Ohio  lands  and  the  railroad 
stock  should  be  made  to  the  complainant  by  the  Bank.  This 
was  the  consideration  on  which  the  complainant  relinquished 
to  the  Bank  the  Lenawee  farm.  For  all  the  purposes  of  the 
debt,  the  Bank  heis  received  the  farm,  and  shall  it  take  refuge 
under  the  statute  of  frauds,  and  refuse  to  pay  the  considera- 
tion ?  This  would  make  an  application  of  the  statute,  in 
violation  of  its  language  and  intention.  It  would,  in  fact, 
protect  fraud.  Can  an  individual  purchase  a  farm,  and  se- 
cure the  right  to  it,  and  then  refuse  to  pay  for  it,  because  the 
contract  is  not  in  writing  ?  The  contract  is  executed.  The 
consideration  may  be  proved  by  parol.  The  assignment  of 
the  securities,  in  this  case,  is  no  more  than  the  indorsement 
of  the  notes  for  the  mortgaged  money,  which  carries  with  it 
the  mortgage  as  an  incident,  and  the  transfer  of  the  stock  is 
personal  property. 

In  no  point  of  view  can  the  statute  of  frauds  avail  the 
Bank,  as  set  up  in  defense. 

The  objection  to  Edward  Bissell  as  an  incompetent  witness 
is  the  only  point  now  to  be  considered.  And  it  may  be  re- 
marked that,  however  this  may  be  decided,  it  can  not  affect 
the  decision  of  the  case.  The  material  facts  are  sufficiently 
established  by  the  testimony  of  the  Cashier  of  the  Bank  and 
Mr.  Walker. 

Edward  Bissell  owes  the  Bank,  and  if  the  Lenawee  farm 
shall  be  received  by  the  Bank  he  will  owe  his  brother.  In 
this  view  he  has  no  interest  that  would  go  to  his  competency. 
It  is  only  a  question  whether  he  shall  owe  the  one  party  or 
the  other. 
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If  the  Ohio  securities  should  be  retained  by  the  Bank,  and 
also  the  railroad  stock,  to  satisfy  any  balance  on  the  Bank 
debt,  after  the  sale  of  the  Lenawee  farm,  his  debt  to  his 
brother  would  be  increased,  as  the  property  named  would  not 
be  applied  in  discharge  of  it.  In  this  view,  the  decree  in  this 
case  would  increase  or  lessen  the  debt  of  the  witness  to  the 
complainant.  But  at  the  same  time  it  would  lessen  or  increase 
in  the  same  proportion,  his  balance  due  the  Bank.  In  this  re- 
spect there  would  be  no  preponderance  of  interest  in  the  wit- 
ness.   Upon  the  whole,  his  testimony  will  not  be  excluded. 

The  equity  of  the  complainant  is  sustained  by  the  evidence, 
and  he  is  entitled  to  a  decree.  It  is  therefore  ordered  and 
decreed,  that  the  plaintiff  shall  execute  a  good  and  sufficient 
deed  of  general  warranty  to  the  Bank  for  the  Lenawee  farm, 
in  payment  of  the  debt  secured  by  the  mortgage  dated  25th 
December,  1830 ;  and  that  defendant  pay  the  costs  of  this 
suit.  It  is  further  decreed  that  the  defendant  shall  assign  the 
mortgage  on  the  Ohio  property,  dated  18th  May,  1838,  and 
the  note  secured  thereby  shall  be  delivered  up  to  the  plaintiff; 
also,  that  the  twenty-two  shares  of  stock  in  the  Erie  and 
Kalamazoo  Railroad  shall  be  transferred  by  the  defendant  to 
the  plaintiff. 

It  is  further  ordered  and  decreed,  that  the  complainant 
shall  pay  to  the  defendant,  the  amount  of  counsel  fees  and 
other  costs  in  resisting  the  attachment  and  defending  the 
action  of  ejectment,  mentioned  in  the  bill  of  complaint. 


CIRCUIT  COURT  OP  THE  UNITED  STATES. 
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John  H.  Kempea  v.  Adabis  &  Bavey. 

The  lien  of  a  judgment  is  not  a  title  to  the  land,  against  which  the  statute 
of  limitations  can  operate. 

It  is  a  security,  and  not  a  claim  of  title. 

The  conyeyance  of  the  land,  after  the  judgment,  does  not  affect  the  lien. 

Mr.  Logan  appeared  for  the  plaintiff. 
Mr.  Lincoln  for  defendants. 

OPINION    OF    THE    COURT. 

This  is  an  action  of  ejectment,  under  a  statute  of  Illinois. 
Possession  by  defendant  was  admitted.  A  patent  dated  10th 
July,  1844,  to  Thomas  A.  Denny,  was  given  in  evidence, 
which  covers  the  land  in  controversy.  A  deed  from  the  pat- 
entee, dated  7th  of  July,  1843,  to  Bradshaw,  was  also  in  evi- 
dence. A  judgment  was  obtained  against  Bradshaw,  at  the 
suit  of  Kemper,  for  four  thousand  three  hundred  and  fifty  dol- 
lars, the  14th  of  June,  1843.  The  court,  in  which  the  judgment 
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was  rendered,  acyourned  the  20th  of  June,  from  which  day 
the  lien  of  the  judgment  attached,  by  a  statute  of  the  State. 
Execution  was  issued  the  1st  July,  1843,  which  was  returned 
no  property.  An  alias  execution  was  issued  the  15th  of 
February,  1848,  which  was  levied  on  the  lands  in  controversy. 
A  venditioni  exponas  was  issued  the  28th  August,  1848,  and 
the  lands  were  sold  the  8th  of  June,  1850.  The  marshal's 
deed  was  made  the  7th  of  January,  1851,  under  the  order 
of  the  court,  by  the  new  marshal,  to  the  plaintijQT. 

The  defendant  gave  in  evidence  a  deed  from  Bradshaw  to 
Adams,  for  the  land,  dated  the  10th  of  July,  1843 ;  also  a 
deed  from  Adams  to  Bavey,  one  of  the  defendants,  dated 
20th  July,  1843. 

On  this  defense  the  question  is  made  as  to  the  effect  of  the 
lien  on  the  judgment.  By  the  Revised  Statute  of  Illinois,  it 
is  provided,  that  a  judgment  shall  be  a  lien  from  the  last  day 
of  the  court,  at  which  the  judgment  is  entered,  for  the  term 
of  seven  years. 

The  judgment  was  entered  prior  to  the  deed  of  the  defend- 
ant, and  before  the  deed  from  Bradshaw  to  Adams.  The 
statute  of  limitations  did  not  begin  to  run  before  the  deed  of 
the  10th  of  July,  1843.  But  the  lien  of  the  judgment  is  no 
title  or  claim  on  the  land.  It  gives  no  right  of  possession. 
It  is  a  mere  security  for  the  payment  of  the  judgment,  but  is 
no  claim  to  the  land.  The  conveyance  of  the  land,  after  the 
judgment,  does  not  affect  the  lien.  Until  the  marshal's  deed 
was  executed,  there  was  no  title  in  the  plaintiff  against 
which  the  statute  could  run. 

The  jury,  under  the  instruction  of  the  court,  found  for  the 
plaintiff.    Judgment. 
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United  States  v.  Edmund  Keene. 

It  is  an  offense  under  the  post  office  law  of  1825,  45tli  section,  to  receive  or 
buy  any  article  that  has  been  stolen  from  the  mail,  knowing  it  to  hare  been  so 
stolen. 

To  show  that  the  article  has  been  stolen,  the  conviction  of  the  indiyiduals 
who  stole  it,  is  sufficient,  if  the  lurticle  be  identified. 

When  an  individual  is  found  in  possession  of  stolen  property,  and  fails  to 
show  how  he  acquired  it,  or  gives  inconsistent  or  contradictory  accounts,  how 
he  came  by  it,  the  presumption  of  guilt  is  strengthened. 

Mr.  Horn  District  Attorney. 

Messrs.  Gregg  4*  Edwards  for  defendant. 

charge  of  the  court. 

Gentlemen  of  the  Jury^ — The  defendant  is  indicted  for  re- 
ceiving from  Daniel  Keene  a  certain  article  of  value  known 
as,  and  called  a  land  warrant,  of  the  value  of  thirty  dollars, 
which  warrant  the  said  Daniel  Keene  had  before  then  stolen 
from  the  mail  of  the  United  States,  in  said  State  and  Dis- 
trict of  Illinois^  on  the  route  between  the  town  of  Fairfield, 
and  the  town  of  Carmi,  to  wit :  On  the  30th  day  of  July, 
1852 ;  and  which  warrant  the  said  Edmund  Keene,  at  the 
time  he  so  received  it,  knew  it  had  been  stolen;  as  aforesaid, 
by  Daniel  Keene,  from  the  mail  of  the  United  States. 

A  second  count  that  Daniel  Keene,  being  a  carrier  of  the 
mail,  &c.y  opened  a  certain  mail  of  letters,  which  came  to 
his  possession  as  carrier,  in  August,  1852,  in  the  State  of 
Illinois,  and  that  the  defendant  aided,  advised,  and  assisted 
in  opening  the  same,  &c. 

The  21st  sec.  of  the  Post  Office  Act  of  1825,  provides,  that 
if  any  carrier  of  the  mail  shall  steal  therefrom  any  letter  or 
packet  of  letters,  which  he  was  required  to  carry  by  post,  which 
shall  contain  a  bank  note  or  other  article  of  value,  on  con- 
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viction  shall  be  fined  and  puniBhed  by  confinement  to  hard 
labor,  &c. 

The  45th  sec.  of  the  same  act  provides  that, ''  if  any  per- 
son shall  buy,  receive,  or  conceal,  or  aid  in  baying,  or  con- 
cealing any  article  mentioned  in  the  21  st  section  of  this  act, 
knowing  the  same  to  have  been  stolen  or  embezzled  from 
the  mail  of  the  United  States,  or  out  of  any  post  office,  or  if 
any  person  shall  be  accessary  after  the  fact,  to  any  robbery 
of  the  carrier  of  the  mail  of  the  United  States,  &c.,  every 
person  so  ofiending,  shall,  on  conviction  thereof,  pay  a  fine 
not  exceeding  two  thousand  dollars,  and  be  imprisoned 
and  confined  to  hard  labor  for  any  time  not  exceeding  ten 
years." 

To  authorize  a  conviction,  it  mast  be  proved,  that  the  land 
warrant  in  question  was  stolen  from  the  mail  by  Daniel 
Keene,  and  that  it  was  received  by  the  defendant  from  him 
knowing  it  to  have  been  so  stolen. 

To  show  the  guilt  of  Daniel  Keene,  the  record  of  his  con- 
viction has  been  read  in  evidence.  In  the  indictment  he  was 
charged  with  stealing  certain  letters  on  the  route  from  Fair- 
field to  Garmi,  in  the  District  of  Illinois,  containing  certain 
articles  of  value,  known  as  land  warrants,  the  30th  of  July, 
1853. 

This  only  establishes  the  guilt  of  Daniel  Keene,  of  the 
ofiense  charged  in  the  indictment.  The  charge  was, ''  steal- 
ing a  letter  containing  land  warrants."  No  particular  wafr- 
rant  is  specified. 

J.  W.  Barnwell,  assistant  post-master  at  Fairfield,  swears 
that  he  mailed  a  letter  at  that  office  the  30th  of  July,  1852, 
directed  to  Mr.  Wilson,  of  Shawneetown,  in  which  were  en- 
closed two  land  warrants,  one  for  one  hundred  and  sixty 
acres,  No.  9,870.  Daniel  Keene  was  the  carrier  of  the  mail 
on  the  route  from  Fairfield  to  Carmi.  It  is  proved  by  Mr. 
Wilson,  to  whom  the  letter  was  directed,  that  it  was  not  re- 
ceived, and  that  the  day  it  should  have  been  received  at 
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Shawneetown,  no  packet  was  received  from  Fairfield.  It  i& 
proved  by  other  witnesses,  that  the  above  warrant,  shortly 
after  it  was  mailed,  was  in  possession  of  the  defendant,  Ed- 
mund Keene. 

The  defendant  and  Daniel  Keene  are  brothers,  the  latter 
being  a  youth  of  some  sixteen  years  of  age.  Some  evidence 
was  given  to  show  that  the  brothers  were  seen  together 
shortly  after  the  letter  was  stolen  from  the  mail.  And  the 
defendant,  at  the  same  time,  professed  that  he  had  several 
land  warrants  to  sell. 

Is  the  defendant  guilty  of  receiving  this  warrant,  from 
Daniel  Keene,  his  brother,  knowing  it  to  have  been  stolen 
from  the  mail  ? 

That  he  was  in  possession  of  the  warrant,  clearly  identi- 
fied as  having  been  stolen  from  the  mail  by  his  brother 
Daniel,  is  not  denied.  It  is  shown  to  have  been  the  same 
warrant,  which,  with  another  warrant,  was  mailed  at  Fair- 
field the  30th  day  of  July  last  year.  This  warrant  could  only 
have  been  taken  out  of  the  mail  clandestinely  by  some  one 
who  had  possession  of  the  mail.  The  defendant  was  the 
elder  brother  of  Daniel,  who,  it  is  proved,  was  young  and 
inexperienced. 

The  account  given  by  Edmund  of  the  manner  he  procured 
this  warrant,  is  alleged  to  be  improbable,  inconsistent  and 
contradictory.  To  one  person  he  said  he  paid  two  yoke  of 
oxen  for  it ;  but  afterwards  said  to  the  same  individual,  he 
gave  for  the  warrant  one  hundred  and  twelve  dollars  in  cash. 
That  he  procured  this  money  from  Joseph  and  William  Curl, 
to  whom  he  gave  his  note.  That  he  borrowed  from  them 
one  hundred  or  one  hundred  and  fifty  dollars.  The  warrant, 
he  said,  he  purchased  from  Oliver  Ward,  of  White  county. 
Afterwards  alleged  he  had  bought  it  of  his  brother  John 
Keene.    Said  he  had  seven  or  eight  of  them. 

Where  a  party  is  found  in  possession  of  stolen  property 
clearly  identified,  it  is  incumbent  on  him  to  show  how  he  ac- 
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quired  the  property  This  is  no  hardBhip,  as  an  honest  dealer 
must  always  be  able  to  show,  especially  where  the  property 
is  peculiar,  of  whom  he  obtained  it.  And  if  he  fail  to  do 
this,  the  presumption  of  his  guilt  is  greatly  strengthened. 

The  ground  assumed  in  the  defense,  that  the  place  where 
the  offense  is  alleged  to  have  been  committed,  has  not  been 
proved,  is  entitled,  it  would  seem,  to  but  little  consideration. 
It  is  alleged  and  proved  that  the  letter  containing  the  land 
warrant  was  mailed  at  Fairfield,  directed  to  Mr.  Wilson,  of 
Shawneetown.  Now,  if  you  are  able  to  say,  from  the  proof, 
that  this  mail  route  was  in  the  State  of  Illinois,  it  is  sufficient 
to  support  the  charge. 

If  you  have  reasonable  doubts  of  the  guilt  of  the  accused, 
you  will  acquit  the  defendant ;  and  if,  on  the  contrary,  you 
find  in  your  minds  no  such  doubts,  you  will  find  the  defend- 
ant guilty. 

The  jury  returned  a  verdict,  that  the  defendant  was  guilty. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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The  United  States  v>  Lyman  Cole,  et  al. 

[As  this  is  an  important  case,  it  is  published  ont  of  its  order.] 

The  33d  sec.  of  the  act  of  Congress  of  the  3d  of  March,  1825,  -rhich  pun- 
ishes a  conspiracjr  to  destroy  a  vessel  or  cargo,  with  the  intent  to  defraud  the 
underwriters  is  constitutional. 

The  object  of  the  act  is,  to  protect  commerce,  and  the  protection  to  under- 
writers is  incidental. 

The  act  applies  to  our  internal  as  well  as  to  our  foreign  commerce. 

The  mischief  is  as  great  in  the  one  case  as  in  the  other. 

And  the  opportunities  to  commit  the  offense,  are  much  greater  in  our  inter- 
nal, than  in  our  foreign  commerce. 

This  Congress  has  as  full  power  to  do,  fen*  the  protection  ef  commerce  among 
the  several  States,  as  fer  the  protectien  of  commerce  with  foreign  nations. 

After  prima  facie  evidence  has  been  given  of  a  conspiracjr,  the  statements 
of  those  implicated,  though  not  included  in  the  indictment,  is  evidence. 

This  is,  on  the  principle,  that  where  a  combination  of  individuals  has  been 
formed,  to  commit  an  unlawful  act,  thej  have  assumed  an  individuality^  in 
doing  the  wrong,  and  the  conduct  of  each  one  in  doing  or  promoting  the  act, 
is  chargeable  on  the  whole. 

The  burning  of  the  vessel  is  not  necessary  to  complete  the  offense. 

Any  combination  of  two  or  mora  persons  to  destroy  the  vessel  or  cargo,  con- 
summates the  offiense  under  the  law,  though  neither  the  vessel  nor  the  cargo  is^- 
injured. 

The  act  strikes  at  the  incipient  stages  of  the  crime. 

In  its  object  it  is  preventive,  by  punishing  the  design  to  do  the  act. 

33 
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Oiicumstanttal  eridence  may  be  as  satiBfiutoiy  to  a  jniy  as  positire.  Some- 
times it  may  equal  positiTe  proof. 

The  destruction  of  the  vessel  by  the  defendants,  or  by  any  one  of  them, 
identified  vith  the  defendants  as  conspirators,  would  be  condusiTe  against 
them. 

The  burning  of  the  vessel  is  not  punishable  under  the  act  of  OoDgreas,  but 
it  operates  as  evidence,  against  the  defendants. 

The  testimony  to  show  the  unlawful  combination  does  not  end  at  the  de- 
struction of  the  boat 

After,  as  well  as  before  that  event,  the  acts  of  the  confederates  may  be  ex- 
amined to  ahow  their  guilt 

Their  entire  acts,  in  relation  to  the  subject  matter  of  the  indictment,  which 
conduce  to  show  a  guilty  purpose,  may  be  proved. 

The  jury  are  the  exclusive  judges  of  the  credibility  of  witnesses. 

The  manner  in  which  a  witness  testified,  the  opportunity  he  had  of  knowing 
the  facts  he  swears  to,  and  his  whole  deportment  in  making  his  statements, 
will  necessarily  have  an  effect  with  the  jury,  in  giving  or  withholding  their 
confidence  in  his  statements. 

In  coming  to  a  conclusion  of  guilty  or  not  guilty,  the  jury  will  weigh  the 
evidence  and  exercise  their  best  and  most  deliberate  judgment 

They  will  not  convict  unless  their  minds  are  clearly  convinced  of  the  guilt 
oi  the  accused. 

But  if  so  convinced,  they  will  not  be  deterred  from  a  conviction  of  the  ds* 
fendants,  in  whole  or  in  part,  as  the  evidence  may  require,  from  the 
quences  which  may  follow. 

We  have,  in  this  trial,  only  to  look  at  the  facts  and  the  law.    With  i 
quences  we  have  nothing  to  do. 

But  if  the  juxy  are  not  satisfied  of  the  guilt  of  the  defendants,  beyond  rea- 
sonable doubts,  an  acquittal  should  follow. 

Mr.  Stanbery^  Mr.  Morten  DiBtrict  Attorney  of  the  United 
States,  and  Mr.  Ware  appeared  for  the  government 

Messrs.  Ewing,  Walker,  Swayne,  Pendleton,  and  Ward, 
appeared  for  the  defendants. 

OPOaON  OF  THE  COURT. 

Before  the  jury  were  calledi  a  motion  was  made  by  the 
defendants'  counsel  to  quash  the  indictment. 

The  main  ground  upon  which  the  motion  to  quash  was 
urged  was,  that  the  act  under  which  the  indictment  was 
found,  applied,  exclusively  to  offenses  committed  on  the 
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high  seas,  and  not  on  our  rivers  and  lakes.  It  was  abo 
urged  that  the  act  was  unconstitutional,  if  it  was  intended 
to  apply  to  our  internal  commerce.  These  points  were 
argued  elaborately,  on  both  sides,  and  with  ability. 

In  deciding  the  motion,  Judge  McLean  said,  that  the  court 
would  proceed  to  give  its  impression  upon  the  case,  which 
had  been  so  ably  argued.  The  law  under  which  the  prose- 
cution was  commenced,  is  embodied  in  the  22d  sec.  of  the 
act  of  the  3d  of  March,  1836.  It  provides,  <<  that  if  any  per- 
son or  persons  shall,  on  the  high  seas,  or  within  the  United 
States,  willfully  and  corruptly  conspire,  combine  and  con- 
federate, with  any  other  person  or  persons,  such  other  per- 
son or  persons  being  either  within  or  without  the  United 
States,  to  cast  away,  burn,  or  otherwise  destroy,  any  ship  or 
vessel,  or  procure  the  same  to  be  done,  with  intent  to  injure 
.  any  person  or  body  politic,  that  hath  underwritten,  or  shall 
thereafterwards  underwrite,  any  policy  of  insurance  thereon, 
or  on  goods  on  board  thereof,  or  with  intent  to  injure  any 
person  or  body  politic,  that  hath  lent  or  advanced,  or  there- 
after shall  lend  or  advance  any  money  on  such  vessel,  on 
bottomry  or  respondentia,"  &c. 

The  first  position  of  the  counsel  who  concluded  the  argu- 
ment on  the  motion  was,  that  the  act  was  unconstitutional 
and  void.  He  contends  that  the  object  of  the  law  was,  to 
protect  insurance  companies,  Imd  that  Congress  has  no 
power  to  pass  such  an  act. 

This  act  does  not  purport  to  be  for  the  protection  and  reg- 
ulation of  insurance  offices.  It  is  clear  that  Congress 
can  exercise  no  power  over  contracts  of  insurance.  It  has 
been  decided  that  when  a  policy  of  insurance  was  on  a  ship 
on  a.  sea  voyage,  as  the  poUcy  operated  upon  the  water,  and 
not  on  the  land,  that  it  was  a  marine  contract.  This  b  con- 
trary to  the  English  doctrine,  as  it  requires  the  contract  to  be 
made  on  the  water  to  give  it  the  character  of  a  marine  con- 
tract.   The  courts  of  common  law,  in  England,  have  been 
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Strongly  opposed  to  the  admiralty  jarisdiction.  And  the 
role  is  well  settled  there,  that  it  cannot  be  exercised  within 
the  body  of  a  county.  It  can  be  exercised  over  no  water 
where  the  tide  does  not  ebb  and  flow.  The  Snpreme  Court 
of  the  United  States  have  adopted  a  more  reasonable  doc- 
trine, long  established  by  the  civil  law,  that  a  maritime 
jurisdiction  may  be  exercised  over  navigable  waters.  Navi- 
gableness is  the  true  test,  and  not  the  flowing  of  the  tides. 

It  is  known  that  in  England  there  are  few  if  any  rivers 
navigable  higher  than  the  flowing  of  the  tide,  and  this  is  gen- 
erally the  case  with  the  rivers  in  the  Atlantic  States.  This, 
was,  no  doubt,  the  cause  why  the  English  rule  was  first  fol- 
lowed by  our  courts  in  this  country.  There  seemed  to  be  no 
good  reason  why  the  same  rule  should  not  be  applied  in  both 
countries,  as  the  navigable  waters  of  both  were  made  navi- 
gable by  the  tide.  It  was  a  convenient  term,  at  first  used  to 
describe  the  extent  of  navigable  waters  in  England.  We 
have  adopted  the  fact  rather  than  the  definition  of  it.  Wher- 
ever commercial  crafts  may  float  between  two  or  more  States, 
the  maritime  jurisdiction  extends. 

But  independently  of  this  view,  under  the  constitution.  Con- 
gress has  the  same  power  to  regulate  commerce  among  the 
several  States,  as  with  foreign  nations.  As  regards  the 
present  case,  no  distinction  need  be  stated,  if  any  exist,  be- 
tween the  regulation  of  our  foreign  and  domestic  commerce. 

Is  the  scope  of  the  act  in  question  to  protect  policies  of  insu- 
rance? What  is  clearly  the  object  of  the  law?  The  conspiracy 
charged  is  against  a  vessel  and  her  cargo,  upon  a  river  under 
the  protection  of  the  conmiercial  power  of  the  Union.  The 
protection  of  commerce  is  the  object  of  this  law;  the  protection 
of  insurance  policies  is  merely  incidental.  Congress  might 
have  punished  the  burning  of  the  vessel,  but  it  was  not 
thought  proper  to  do  so ;  it  has  leveled  its  enactment  at  the 
incipient  stages  of  the  offense.  The  law  in  its  object  is  pre- 
ventive ;  by  inflicting  the  penalty  on  the  determination  to 
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commit  the  crime.  It  does  not  go  behind  the  overt  act  to  the 
motive,  as  the  laws  of  Omniscience  ;  but  it  strikes  at  the  first 
manifestation  of  the  intent. 

Whether  the  conspiracy  is  formed  on  the  high  seas,  or 
within  the  United  States,  is  of  no  importance.  The  olSense 
is  so  far  consammated  as  to  come  within  the  act  when  the 
conspiracy  is  formed.  It  was  wise  to  strike  at  the  first  step, 
as  it  gives  time  for  reflection  and  repentance. 

The  words  of  the  section  apply  as  forcibly  to  vessels  on  oar 
rivers  and  lakes,  as  on  the  high  seas.  The  mischief  is  as 
great  in  the  one  case  as  in  the  other.  But  the  opportunities 
and  motives  to  commit  the  offense  against  our  internal 
commerce  are  much  greater  than  against  our  foreign  com- 
merce. Under  such  circumstances  can  any  court  hesitate  to 
consider  the  law  according  to  the  express  language  used,  as 
punishing  the  offense,  whether  committed  on  our  internal  or 
foreign  commerce. 

The  invoices  are  alleged  in  the  indictment  to  have  been 
false,  and  if  they  were  really  so,  it  is  argued  there  could  be  no 
conviction,  as  the  conspiracy  charged  is  to  destroy  the  cargo. 

Can  the  defendants  claim  an  exemption  from  the  penalty 
of  the  statute,  by  committing  a  double  fraud  ?  A  fraud  in 
having  false  bills  of  lading,  and  another  fraud  in  conspiring 
to  destroy  the  cargo.  False  invoices  or  bills  of  If^ing  would 
establish  the  fraud  charged.  If  a  party  is  not  liable  under 
the  act  of  Congress  when  the  shipment  is  fictitious,  he  would 
be  protected  from  punishment  by  his  own  fraud.  This  is 
inadmissible  in  any  code  of  morals,  and  especiaUy  is  it 
against  the  law. 

We  have  not  time  to  read  the  indictment  through,  but  our 
impression  is,  on  hearing  it  read,  that  it  is  sufficient.  The 
defendants  can  avail  themselves  of  any  fatal  defect  in  the 
indictment  at  a  future  stage  of  the  proceeding.  The  motion 
to  quash  the  indictment  is  overruled. 
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The  jurors  being  called,  Messrs.  Morton  and  Stanbeiy,  on 
the  part  of  the  Government,  demanded  the  exercise  of  their 
peremptory  challenge  after  the  defendants  had  challenged. 

Judge  Walker  had  never  heard  of  the  violation  of  the  rule 
that  the  Government  should  challenge  first,  and  then  the 
defendants  exercise  their  right,  except  in  two  instances. 

The  court  decided  that  the  challenge  should  be  exer- 
cised alternately. 

Counsel  for  the  Government  had  no  objection  to  the  jury 
if  the  defendants  had  not.    They  waived  the  first  challenge. 

Judge  Walker  proposed  to  propound  the  following  question 
to  each  of  the  jurors : 

^'  Have  you,  by  conversation  with  others,  or  by  the  reading 
of  newspapers,  acquired  such  a  bias  as  will  prevent  you 
returning  an  impartial  verdict  according  to  the  law  and  the 
evidence  ?" 

The  court  allowed  the  question  to  be  put. 

Mr.  Van  Slyke  answered  that  he  had  formed  an  opinion, 
unfavorable  to  the  defendants  ;  and  for  that  he  was  excused 
for  cause.    The  other  eleven  replied  in  the  negative. 

Judge  Walker  challenged  a  juror  peremptorily.  Dr. 
MoBller  was  called  to  fill  the  vacancy,  and  begged  to  be  ex- 
cused because  he  had  formed  an  acquaintance  with  Kissane, 
as  physician  to  the  jail.  Further  discussion  took  place  be- 
tween counsel.  Juror  was  interrogated  by  the  court.  He 
replied  that  his  sympathies  had  been  somewhat  excited  for 
Kissane — ^had  had  conversations  with  him  with  respect  to 
this  case  on  one  or  two  occasions.  Had  not  such  a  bias  as 
would  prevent  his  returning  an  impartial  verdict.  Had 
patients  that  needed  his  attendance. 

The  court  excused  Dr.  McsUer. 

Mr.  Slocum  was  called  to  fill  the  vacancy. 

Judge  Walker  put  the  question  he  had  before  propounded 
to  the  other  jurors,  to  Mr.  Slocum. 

The  juror  had  no  bias. 
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Judge  Walker  challenged  another  juror  peremptorily. 

A.  J.  Clark  was  called.  Question  put  by  Judge  Walker, 
and  anstvered  in  the  negative. 

Judge  Walker  asked  the  defendants  whether  they  desired 
he  should  make  any  further  challenge. 

Mr.  Stanbery  now  claimed  to  exercise  the  right  to  peremp- 
tory challenge  for  the  Grovemment. 

After  consultation  between  the  judges  the  court  allowed  it. 

A.  J.  Clark  was  challenged  by  Mr.  Stanbery. 
.    Judge  Walker  challenged  the  juror  who  was  called  in  Mr. 
Clark's  place. 

Benj .  Tresenrider  was  called  to  fill  the  vacancy.  Question 
put  and  answered  in  the  negative. 

Mr.  Slocum  wb»  challenged  for  the  defendants. 

John  R.  L.  Seegur  was  called.  Question  as  to  bias  put 
and  answered  in  the  negative. 

Dr.  Toland  was  challenged  by  counsel  for  defendants. 

James  L.  Faran  was  called.  Question  put  as  to  bias  by 
Judge  Walker. 

Juror, — ^Know  nothing  about  the  case — would  rather  be 
excused  from  serving— just  stepped  into  the  court  five  min- 
utes ago  to  see  who  Judge  McLean  was.  Had  no  idea  of 
being  called  as  a  juror. 

Mr.  Miner  was  challenged  for  the  defendants. 

Henry  Wellhamer  was  called,  and  came  in  crying — I  wish 
to  be  excused,  judge. 

Judge  McLean, — ^Very  likely — ^but  for  what  reason  ? 

Juror. — I  have  just  set  out  on  a  journey. 

Mr.  Wellhamer  was  excused  for  that  reason  by  the  court. 

Mr.  Taylor  called.  Question  put  as  to  bias — answered  in 
the  affirmative,  and  was  therefore  excused. 

William  Blsmn  called.  Question  put  as  to  bias — answer- 
ed in  the  negative. 

Another  juror  chaUenged  by  Judge  Walker. 

Geo.  W.  Slocum  called.    Question  put— answered  "  no." 
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Another  juror  was  challenged. 

A.  McCrea  was  called.  Question  put — answered :  he  had 
read  the  preliminary  trial  and  formed  an  opinion.    Excused. 

A.  Tyler  called.  Question  put— answered  in  the  nega- 
tive. 

Mr.  Tyler  was  challenged. 

There  being  no  prospect  of  completing  the  panel  the  court 
a4joumed. 

FEn>AY,  October  21,  1853.   , 

The  calling  of  jurors  to  complete  the  panel  was.proceeded 
with.  Some  jurors  were  excused  on  the  plea  of  sickness  or 
inability  to  endure  the  confinement  attendant  on  the  trial. 

The  jury,  as  finally  constituted,  stood  af  follows  :  Joseph 
Newell,  Levi  J.  Haughey,  Wm.  L.  Brown,  E.  B.  Sacket,  Jas. 
L.  Farren,  Greo.  W.  Slocum,  Wm.  Aston,  S.  V.  Martin,  John 
Miller,  F.  C.  Sessions,  C.  W.  Kent,  Henry  Miller. 

Mr.  Morton,  District  Attorney,  opened  the  case  for  the 
United  States,  as  follows  : 

The  Grand  Jury  of  this  United  States,  for  the  District  of 
Ohio,  at  the  last  April  term  of  this  court,  returned  as  a  true 
bill,  a  bill  of  indictment  against  Lyman  Cole,  William  Kis- 
sane,  John  N.  Cummings,  George  P.  Stephens,  William  H. 
Holland,  Benjamin  W.  Kimball,  James  W.  Chandler,  James 
G.  Nicholson,  Adams  Chapin,  Amasa  Chapin,  Rufus  Chapin 
and  Lorenzo  Chapin,  charging  them  and  one  Lucius  L.  Fil- 
ley,  deceased,  with  entering  into  a  combination  and  conspi- 
racy to  burn  the  steamer  Martha  Washington,  and  with 
afterward  setting  on  fire  and  burning  said  boat. 

The  time  and  place  of  the  conspiracy  is  laid  as  of  the  fif- 
teenth day  of  December,  A.  D.  1851,  at  Cincinnati,  in  the  dis- 
trict of  Ohio.  The  burning  of  the  boat  is  alleged  to  have 
taken  place  on  the  fourteenth  day  of  January,  A.  D.  1852, 
near  Island  Sixty-five,  in  the  Mississippi  river,  about  sixty 
miles  below  Memphis. 
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The  object  of  the  conspiracy  was  to  iiyare  andMefraud 
underwriters  who  should  thereafter  underwrite  policies  of 
insurance  upon  the  hull  and  cargo  of  said  steamer. 

The  first  count  charges  the  conspiracy  in  general  terms- in 
the  language  of  the  statute,  without  specifying  any  overt 
act.  The  remaining  seven  counts  charge  the  ofiense  in  the 
same  manner,  together  with  divers  overt  acts,  done  and  per- 
formed by  some  or  all  of  the  defendants  in  furtherance  of 
the  common  design.  All  of  the  remaining  counts  particu* 
larly  set  forth  and  describe  policies  of  insurance,  which  were 
obtained  by  the  defendants,  and  the  sixth  count  alleges  that 
divers  other  policies  of  insurance  were  procured  by  the 
defendants  from  underwriters  to  the  Grand  Jury  unknown. 

Nine  only  of  the  defendants  are  now  on  trial.  James  G. 
Nicholson,  the  clerk  of  the  boat,  was  arrested  before  the 
finding  of  the  indictment,  and  was  discharged  on  bail:  He 
did  not  appear,  and  his  bail  bond  was  forfeited  at  the  last 
term  of  this  court,  and  he  is  still  at  large,  as  also  are  Ste- 
phens and  Chandler.  Although  the  most  diligent  search  has 
been  made  for  them,  they  have  not  been  found.  The  others 
(save  Filley,  who  died  before  the  indictment  was  found)  are 
now  on  trial. 

To  this  indictment  the  defendants  have  plead  not  guilty, 
and  you  are  now  impanneled  to  try  the  issue  between  them 
and  the  government. 

It  is  the  duty  of  the  government  to  preserve  the  peace  and 
good  order  of  society,  and  for  this  purpose  laws  are  enacted 
defining  those  acts  which  constitute  a  crime,  and  fixing  a  pen- 
alty for  its  perpetration.  When  a  person  is  legally  accused 
of  a  crime  or  misdemeanor  he  must  be  tried,  and  if  found 
guilty,  must  suffer  the  penalty  of  the  law.  The  welfare  of 
the  community,  the  very  existence  of  civilized  society  depends 
upon  the  due  administration  of  law. 

But  it  is  also  a  high  and  sacred  duty  of  the  government  to 
protect  the  innocent  and  unoffending  in  the  enjoyment  of 
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their  rights^  and  when  a  man  is  accused  in  the  courts  of  jus- 
tice, it  is  incumbent  upon  the  officers  of  the  law  to  afford  him 
every  possible  means  of  establishing  his  innocence,  and  to 
prevent  any  unfairness  to  be  practiced  in  procuring  his  con- 
viction. 

The  high  character  of  the  judges  who  compose  this  court, 
and  the  distinguished  ability  and  learning  of  tiie  professional 
gentlemen  who  appear  on  behalf  of  the  defendants,  and  (if 
I  may  be  permitted  to  allude  to  it  without  giving  offense)  the 
number  of  counsel  employed,  is  a  sufficient  guaranty  that 
they  will  have  a  fair  and  impartial  trial,  and  if  innocent  wiU 
certainly  be  acquitted.  You,  gentlemen  of  the  jury,  are  400 
well  informed  of  your  duty  as  jurors  and  the  obligation  of 
the  oath  you  have  just  taken  to  permit  any  thing  but  the 
truth  as  it  shall  be  given  you  in  evidence,  to  affect  your  judg- 
ment or  influence  your  verdict.  You  will  direct  your  atten- 
tion to  the  law  and  the  testimony,  and  carefully  exclude  from 
your  consideration  every  statement  or  rumor  which  you  may 
have  heard  or  read,  calculated  to  prejudice  these  defendants. 

You  have  already  discovered  that  this  investigation  is  to 
be  a  protracted  and  laborious  one,  and  will  call  for  the  exer- 
cise of  all  the  patience  and  candor  of  which  you  are  pos- 
sessed. 

That  such  an  accusation  as  is  contained  in  this  indictment 
should  be  allowed  to  pass  without  legal  investigation,  or  that 
after  conviction  the  offender  should  escape  the  severest  pen- 
alties of  the  law,  would  be  an  everlasting  stigma  upon  our 
institutions  of  government.  A  distinguished  lawyer  and 
statesman  of  Ireland,  speaking  of  the  administration  of  law 
in  the  courts  of  England,  said  that  with  a  coach  and  six  any 
man  could  drive  through  an  act  of  Parliament.  For  the 
honor  of  my  country  I  hope  the  time  may  never  come  when 
this  may  ever  be  truly  said  of  the  courts  of  the  United  States. 
Of  the  courts  of  Republican  America  let  it  ever  be  said  that 
here  the  stream  of  justice  flows  ever  pure  and  uninfluenced 
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by  affection,  onintimidated  by  power,  and  undefiled  by  cor- 
ruption. 

Let  ns  inquire  now  for  the  law  upon  which  this  indictment 
is  founded.  What  is  the  mischief  designed  to  be  prevented 
by  it  ?  It  is  to  prevent  combinations  and  conspiracies  to 
bum  any  ship  or  vessel  with  intent  to  defiraud  any  underwri- 
ters. Three  things  must  exist  to  constitute  the  offense — ^the 
confederation  or  agreement  of  two  or  more  persons,  to  bum 
a  ship  or  vessel,  for  the  purpose  of  defrauding  underwriters. 
If  the  conspiracy  be  proved  and  the  intent  be  established,  viz : 
to  defraud  underwriters,  yet  if  it  be  to  bum  a  house  it  would 
not  sustain  this  indictment.  The  fraud  which  this  law  is 
intended  to  prevent  is  that  alone  which  can  be  effected  by  the 
burning  of  a  ship.  We  can  clearly  see  then  that  it  was  that 
great  department  of  the  business  of  the  country  which  is  car- 
ried on  by  means  of  ships  or  vessels,  that  is  intended  to  be 
protected  by  this  act. 

Several  important  inquiries  arise  upon  the  law  of  this  stat- 
ute, but  this  is  not  the  proper  stage  of  the  investigation  for 
their  examination.  It  is  sufBcient  to  say,  ita  lex  scripta  est. 
Thus  the  law  is  written.  We  must  observe  the  law  without 
enquiring  into  the  reasons  of  it.  But  the  necessity  of  this  law 
is  obvious. 

We  are  a  commercial  people,  made  so  by  our  vast  indus- 
trial and  agricultural  resources.  Our  rivers  furnish  exhaust- 
less  supplies  of  power  for  propelling  machinery  as  well  as  do 
our  mountains  of  coal  and  great  forests.  The  mineral 
wealth  of  the  country  needs  not  to  be  transported  a  great 
distance  to  be  manufactured,  for  here  both  the  raw  material 
and  the  motive  power  are  found  in  the  same  region  of  coun- 
try. But  of  what  use  are  manufactories  without  a  market? 
and  there  is  no  market  without  commerce.  Our  own  wants 
are  already  supplied  in  every  species  of  product  of  our  own 
industry.  We  must  exchange  our  own  for  those  of  other 
nations  or  we  derive  no  profit  from  our  labor. 
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Gonsider  next  the  agricoltaral  wealth  of  this  coantiy. 
Here  ia  the  granary  of  the  world,  the  Egypt  of  modem  times. 
Here  lie  the  rich  valleys,  the  fertile  hills,  the  broad  plains  and 
illimitable  prairies  of  the  Great  West,  all  teeming  with  die 
Inxurioas  products  of  the  soil.  Bat  what  of  all  these,  and  of 
what  value  are  they  to  us  if  we  have  not  commerce  ?  Our 
richest  treasures  turn  to  ashes  in  our  hands  if  we  can  not 
carry  them  to  the  people  who  inhabit  less  favored  regions  of 
the  earth.  But  we  have  the  means  ample  and  sufficient  for 
all  these  wants.  We  have  steamers,  we  have  sail  vessels, 
we  have  the  stately  ship  and  the  humble  navigator  of  the  creek 
and  canal.  Every  river  and  lake,  every  pond  and  basin  from 
Newfoundland  to  Mexico,  from  the  AUeghenies  to  the  Rocky 
Mountains,  is  agitated  and  kept  in  motion  by  these  vehicles  of 
commerce.  Byron  said,  in  describing  the  movements  of  a 
ship, "  she  walks  the  water  like  a  thing  of  life."  I  would  im- 
prove the  simile  by  saying  that  these  instruments  of  com- 
merce make  the  very  waters  instinct  with  life  and  action. 

The  amount  and  value  of  property  daily  floating  upon  onr 
navigable  waters  is  vast  almost  beyond  the  reach  of  calcula- 
tion. To  those  not  engaged  in  commercial  pursuits,  and  not 
accustomed  to  study  commercial  statistics,  a  statement  ap- 
proximating any  where  near  the  truth  would  be  considered 
exaggerated  and  wildly  extravagant.  But  commerce  is  a 
hazardous  pursuit,  peculiarly  so.  Out  of  the  necessities  of 
this  immense  commerce  associations  of  underwriters  or  insu- 
rance companies  have  sprung  up  all  over  the  country.  Some 
have  been  fortunate  and  successful ;  others  have  been  over- 
whelmed by  losses,  and  those  engaged  in  them  brpught  from 
affluence  to  poverty.  Their  office  is  to  protect  commerce  by 
assuming  its  hazards  and  risks. 

The  influence  of  these  associations  of  underwriters  has 
been  in  the  highest  degree  salutary  to  the  commercial  inter- 
ests of  the  country.  When  the  merchant  or  the  producer 
embarks  his  entire  fortune  upon  a  frail  ship  for  a  distant 
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market,  these  associations  are  ready  to  assume  all  the  haz- 
ards of  the  voyage,  and  to  guaranty  its  safe  arrival  at  the 
port  of  destination,  for  a  small  proportion  or  per  centage  of 
its  entire  value*  In  case  of  a  loss,  the  calamity,  instead  of 
falling  mih  crushing  weight  upon  the  owner,  and  consigning 
himself  and  family  to  beggary,  is  dbtributed  upon  a  great 
number,  who,  by  a  contribution  of  small  proportions,  are 
enabled  to  restore  to  the  owner  the  entire  value  of  hb  pro- 
perty* generally  without  serious  damage  to  any  one.  Thus 
the  loss  is  assessed  upon  the  whole  commercial  community 
— a  worthy  and  enterprising  member  of  it  is  saved  firom  ruin, 
and  his  business  it  continued  without  interruption.  Thus, 
by  means  of  the  principle  of  insurance,  a  pursuit  in  itself 
the  most  hazardous,  is  rendered  entirely  safe,  and  greatly 
facilitated  and  encouraged. 

The  protection  and  fostering  care  of  the  government  has 
been  extended  to  these  associations,  whose  prosperity  has 
justly  been  considered  a  matter  of  great  national  concern. 
The  people  in  the  formation  of  the  constitution  of  these  Uni- 
ted States  took  care  to  remove  this  subject  beyond  the  reach 
of  the  cupidity  and  sefishness  of  individual  States,  and  en- 
trusted it  to  the  keeping  of  the  national  government.  Hence 
the  passage  of  the  law  by  Congress  upon  which  this  indict- 
ment is  founded.  The  court  has  decided  that  Congress  has 
power  to  pass  this  law;  if  it  could  not  elsewhere  be  found  in 
the  constitution,  it  seems  to  me  it  might  properly  be  referred 
to  the  general  grant  of  power  to  pass  all  laws  necessary  to  the 
exercise  of  the  power  expressly  granted.  But  this  is  not  the 
time  to  discuss,  nor  is  a  jury  the  proper  tribunal  to  pass  upon 
that  question. 

The  voluminous  nature  of  the  testimony,  the  multiplicity 
of  the  facts  involved,  render  it  impossible  that  I  should  at 
this  time  communicate  to  you  a  particular  and  detailed  state- 
ment of  the  proofs  which  will  be  adduced  on  the  part  of  the 
goverment  in  support  of  the  indictment.    I  shall  content 
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myself  with  merely  pointmg  oat  to  you  under  general  heads, 
the  nature  and  kind  of  proof  which  will  be  adduced  in  testi- 
mony before  you. 

I.  The  relations  of  the  defendants  to  one  another  will  be 
shown.  It  will  appear  that  a  part  of  them  were  on  the  river 
Rio  Grande,  during  the  Mexican  war,  not  as  soldiers,  but  as 
followers  of  the  camp,  in  pursuit  of  private  gain.  That  they 
were  intimately  associated  and  closely  connected  together, 
while  in  that  countiy .  Those  who  were  thus  engaged  on  the 
Rio  Grande,  are  Cole,  Gummings,  Holland,  Stephens,  Chan- 
dler, Nicholson,  and  two  of  the  brothers  Ghapin. 

After  the  close  of  the  war,  they  are  found  congregated  at 
Cincinnati.  Subsequently  Kiasane,  and  the  two  other  broth- 
ers Ghapin,  and  Filley,  a  partner  of  the  Ghapins,  are  admit- 
ted to  their  fraternity,  and  often  seen  in  their  company  at 
divers  places  in  and  about  Cincinnati,  at  unusual  hours,  and 
with  no  apparent  business.  They  were  often  engaged  in 
private  consultation,  the  object  of  which  was  concealed  from 
all  but  themselves.  Save  Filley  and  the  Ghapins  and  Kis- 
sane,  none  of  them  were  engaged  in  any  ostensible  business, 
and  some  of  them  were  strangers,  sojourning  only  tempora- 
rily at  Cincinnati.  These  interviews  and  consultations  took 
place  frequently  before,  and  for  some  time  aft»r,  the  burning 
of  the  boat. 

II.  It  will  appear  that  the  defendants,  in  December,  1851, 
concocted  the  purchase  of  the  steamer  Martha  Washington, 
an  old  and  dilapidated  boat,  and  caused  her  papers  to  be 
made  out  in  the  name  of  Lewis  Ghoate,  who  was  in  no  way 
interested  in  the  purchase.  The  reasons  for  this  purchase, 
and  for  the  adoption  of  the  name  of  a  fictitious  owner,  it  will 
be  important  for  you  to  ascertain.  For  the  prosecution  it 
will  be  contended  that  this  was  the  scheme  of  fraud  intended 
to  be  perpetrated  upon  the  insurance  companies. 

III.  In  order  to  procure  policies  of  insurance  and  advances 
from  consignees,  the  defendants  pretended  to  ship  large 
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quantitieB  of  merchandise  on  board  said  steamer,  and  pro- 
cared  from  the  Captain  and  Clerk  of  the  boat  (who  are 
charged  as  conspirators  in  this  indictment)  ^^^  bills  of  lading 
by  means  of  which  they  succeeded  in  obtaining  policies  of 
insurance  and  advances  to  a  very  large  amount.  Most  of 
ihese  were  effected  upon  the  sixth  and  seventh  days  of  Jan- 
uary, and  from  that  time  up  to  the  12th  of  January,  1852,  in 
the  short  space  of  six  days  and  at  numerous  places  in  parts 
of  the  country  remote  from  each  other. 

IV.  The  boat  left  Cincinnati  on  the  night  of  the  7th  of 
Januaiy,  1852.  While  on  her  way  down  the  river,  goods 
were  put  off  at  different  ports  which  were  marked  as  con- 
signed to  New  Orleans  and  more  distant  ports.  The  boat 
was  burned  near  Island  sixty-five,  about  sixty  miles  below 
Memphis,  on  the  Mississippi  river,  at  half-past  one  o'clock 
on  tfie  morning  of  the  14th  of  January,  1852.  The  Captain, 
Mate,  and  Clerk  of  the  boat  were  all  up,  neither  having  yet 
retired  to  their  berths,  and  neither  of  them  were  on  duty  at 
the  time. 

v.  After  the  burning  of  the  boat  the  defendants  entered 
upon  a  concerted  course  of  action  to  render  each  other  mu- 
tual aid  in  effecting  the  payment  of  the  policies  thus  obtained, 
by  means  of  false  papers  and  false  oaths. 

The  Insurance  Companies  demanded  proofs  of  quantities 
and  values  of  the  goods  on  board  at  the  time  of  the  burning. 
These  defendants  made  false  invoices  to  one  another  in  order 
to  consummate  the  fraud  on  the  companies,  and  added  the 
crime  of  perjury  to  that  of  conspiracy,  arson  and  murder. 

Consignments  of  inferior  articles  of  trifling  cost,  described 
as  being  articles  of  a  superior  kind  and  great  cost,  will  be 
shown  to  have  been  made  by  these  defendants  upon  this 
boat. 

Some  of  the  defendants  failing  to  produce  original  bills  of 
purchase,  pretended  that  the  same  had  been  destroyed  as 
papers  possessing  no  value. 
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It  will  be  shown  that  the  amounts  of  property  pretended 
to  have  been  shipped  by  these  defendants  are  incredible,  con- 
sidering their  limited  means  and  credit. 

The  quantities  of  particular  kinds  of  goods  are  incredible 
for  any  one  house  or  person  to  be  possessed  of  at  that  time  in 
the  year  and  state  of  the  market  with  reference  to  supply 
and  demand.  * 

They  were  pretended  to  be  shipped  from  Cincinnati  to 
New  York,  when  they  were  actually  worth  and  would  com- 
mand a  higher  price,  if  they  had  them  to  sell,  in  Cincinnati 
than  in  New  York,  and  the  goods  were  of  a  kind  to  meet  a 
ready  sale  for  cash,  as  there  was  a  scarcity  in  the  Cincinnati 
market.  The  goods  I  now  refer  to  are  hides  and  leather,  of 
which  it  is  claimed  immense  quantities  were  shipped  by  some 
of  these  defendants  on  board  of  this  ill-fated  boat. 

We  shall  offer  proof  to  show  that  if  the  goods  which  these 
defendants  procured  to  be  insured  had  been  on  board,  she 
could  not  have  floated  them  and  the  goods  actually  shipped 
by  other  persons. 

It  will  appear  that  there  were  goods  on  board  of  this  boat 
which  were  lost  but  they  were  not  the  goods  of  these  defend- 
ants and  upon  which  these  insurances  were  effected. 

VI.  Having  thus  proved  to  you  that  the  defendants  are 
guilty  of  this  unlawful  combination  and  conspiracy  by  the 
testimony  to  which  I  have  alluded,  we  shall  then  produce  the 
confession  of  Lucius  L.  Filley,  one  of  the  conspirators,  now 
deceased,  made  in  his  life  time,  in  which  he  gives  the  details 
of  this  horrible  crime,  and  fully  discloses  all  the  parties  en- 
gaged, and  the  part  which  each  performed  in  the  tragedgy 
which  resulted  in  the  destruction  of  a  large  amount  of  pro- 
perty, and  the  lives  of  sixteen  at  least,  innocent,  unoffending 
human  beings. 

Thus,  gentlemen,  I  have  briefly  stated  the  kind  of  evidence 
relied  upon  by  the  government  for  a  conviction  in  this  case. 
By  keeping  these  general  divisions  in  view,  I  believe  you  will 
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be  enabled  to  perceive  the  application  of  all  the  testimony 
which  will  be  submitted  on  the  part  of  the  prosecution. 

After  a  large  number  of  the  witnesses  in  favor  of  the  pros- 
ecution had  been  called  and  sworn,  the  counsel  for  the 
defendants  observed  to  the  court,  from  the  nature  of  the 
prosecution,  and  the  circumstances  attending  it,  they  deemed 
it  important  to  have  the  witnesses  separated,  so  that  they 
should  not  hear  the  statements  of  the  one  under  examina- 
tion. This  was  not  objected  to  by  the  counsel  for  the  pros- 
ecution ;  and  it  being  a  motion  often  made,  rarely  objected 
to,  and  never  denied  in  a  criminal  case,  the  court  entered 
the  order. 

The  witnesses  for  the  prosecution  were  then  called  and 
examined  in  the  following  order : 

Robert  McGreWy  sen. — Stated  that  he  lived  in  Cincinnati  in 
1851,  on  7th  street,  between  Main  and  Walnut.  He  knew 
Holland,  Rissane,  Cole,  Nicholson,  and  Stephenson.  In 
October  or  the  beginning  of  November  of  that  year,  Stephen- 
son and  Edwards  came  to  his  house  to  board.  Holland  came 
next ;  was  brought  to  his  house  by  Stephens.  Young  Cole 
was  introduced  by  Holland.  Cole  and  Kissane  came  to  see 
Holland.  Cummings  was  brought  to  his  house  to  dine  by 
Holland.  Capt.  Cummings  and  Kissane  were  often  there. 
Never  saw  Cole,  the  defendant,  there  but  once^  Saw  Hol- 
land at  Kissane's  pork  house.  Holland  said  he  became  ac- 
quainted with  Cole  and  the  Chapins  in  Mexico,  on  the  Rio 
Grande. 

Holland,  Edwards,  and  Stephens,  with  Cole,  and  some 
others,  were  engaged  in  running  a  steamboat  on  the  Rio 
Grande. 

It  was  here  objected  that  the  statement  of  Edwards,  who  is 
not  a  party  on  the  record,  could  not  be  received  as  evidence 
against  the  other  defendants.  The  court  stated  that  the 
conspiracy  must  be  proved,  before  the  statements  of  those 
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who  were  engaged  in  it,  but  were  not  indicted,  could  be  re* 
ceived  as  evidence  against  the  defendants.  But  as  the  pros- 
ecution  proposed  to  prove  the  combination,  the  court  would, 
for  the  present,  hear  the  witness. 

In  a  few  days  after  the  above,  the  witness  states  that  Ed- 
wards and  Stephens  left  the  house  of  witness,  as  they  said, 
for  New  Orleans.  Edwards  said  he  was  going  in  January 
on  the  Martha  Washington,  to  take  command  of  a  boat  on 
Red  river.  Holland  returned  after  the  burning  of  the  Mar- 
tha Washington.  Sometime  afterward  Stephens  returned. 
Stephens  first  came  to  the  house  of  witness,  and  afterwards, 
brought  Holland  to  the  house.  Stephens  remained  three 
or  four  weeks.  Holland  remained  longer.  Saw  Nicholson 
once  when  he  called  to  see  Holland.  He  appeared  to  have 
no  business.  Stephens  said  he  came  to  receive  the  insur- 
ance for  the  goods  lost  on  the  Martha  Washington.  Heard 
Kissane  say  that  he  had  never  known  Holland  or  Stephens, 
until  he  saw  them  at  the  house  of  witness. 

On  cross-examination,  witness  says,  that  when  Kissane 
called  at  his  house,  he  saw  the  persons  above  named  in  the 
public  room.  He  talked  about  having  some  tanks,  and  re- 
quested Stephens  to  call  and  see  the  tanks.  At  the  time  Hol- 
land was  at  the  house  of  witness,  the  river  was  frozen 
over. 

William  Northup — Witness  lived  in  Cincinnati  in  1851. 
His  place  of  business  was  comer  of  Court  and  Walnut.  In 
1842  the  witness  lived  on  Fourth  street.  In  the  winter  of 
1851,  before  Christmas,  saw  Kissane  call  frequently  on 
Cummings. 

Robert  McChrWyjr. — States  substantially,  facts,  as  related 
by  his  father. 

Mr.  Walker,  one  of  the  counsel  for  defendants,  made  the 
objection  again  that  no  confessions  of  a  party,  not  in  the  in- 
dictment, should  be  received  to  inculpate  the  defendants, 
until  the  conspiracy  shall  be  established.    2  Starkie  on  £v. 
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was  cited,  827 ;  2  Russel  on  Cr.  700,  and  Roscoe's  Ev.  417, 
were  read  to  show  that  the  declaration  of  a  stranger  to  the 
record  could  not  be  received  as  evidence. 

The  court  stated  it  was  a  matter  of  practice  in  such  a  case, 
whether  the  court  would  hear  the  confessions  of  persons  not 
on  the  record,  to  implicate  the  defendants,  when  an  assur- 
ance was  given  by  the  prosecution  that  they  would  connect 
the  person  with  the  conspiracy.  But  the  court  observed, 
that  the  better  and  safer  rule  was,  not  to  hear  such  confes- 
sions,  before  prima  facie  evidence  was  given  to  connect  the 
witness  with  the  conspiracy.  8  Greenleaf  Ev.  58 ;  84  Com. 
L.  400 ;  2  Russel  on  Cr.  677. 

The  witness,  McGrefir,  further  stated,  that  Stephens  paid 
his  father  for  the  board  of  Edwards,  and  also  furnished  Ed- 
wards with  some  clothing.  Edwards  had  no  boxes  of  mer- 
chandise at  his  father's.  Holland,  when  he  returned,  had  but 
little  property,  after  the  boat  was  burnt— a  carpet  bag  was 
all. 

Mr.  Penniman — Witness  lives  in  Terre  Haute.  In  1851-2, 
lived  in  Maysville,  Kentucky.  He  was  acquainted  with  sev- 
eral of  the  defendants.  The  winter  before  witness  was  ac- 
quainted with  Nicholson  at  the  City  Hotel  in  Cincinnati. 
Nicholson  spoke  to  witness  at  Maysville ;  said  he  was  on  his 
way  to  see  his  wife  at  the  Esculapian  Springs,  in  Kentuckyi 
before  the  Martha  Washington  sailed.  Said  he  had  pur- 
chased that  boat. 

Witness  boarded  at  the  Walnut  Street  House,  in  the  spring 
of  1852,  and  saw  Kissane,  Nicholson,  and  Cummings  walk- 
ing on  the  street.  Also  he  saw  Nicholson  and  Cummings 
at  Kissane's  place  of  business.  Had  some  conversation 
with  Capt.  Cummings,  who  said  the  boat  took  fire  on  the 
larboard  side. 

Mr.  McGregor — Was  one  of  the  owners  of  the  boat  Mar- 
tha Washington.  Saw  an  advertisement  saying  some  per- 
sons were  desirous  of  buying  a  steamboat ;  addressed  a  let- 
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ter  to  Mr. ,  as  directed,  and  received  in  reply  a  letter 

from  Capt.  Commings.  Witness  told  him  that  he  owned 
one  half  of  the  boat.  Sold  both  halves  eventually  for  nine 
thousand  dollars ;  asked  at  first  ten  thousand.  Capt  Cum- 
mings  had  only  three  thousand  dollars.  FinaUy,  Capt.  Gum- 
mings  was  to  pay  on  the  return  trip,  nine  thousand  dollars. 
On  his  return  he  paid  six  thousand  dollars.  Ci^t.  Cnm- 
mings  said  he  had  left  his  money,  two  thousand  dollars,  with 
Kissane.  Kissane  promised  to  pay  the  two  thousand  dol- 
lars, and  promised  to  loan  Capt.  Cummings  one  thousand 
dollars.  Kissane  offered  a  draft  by  Cole,  on  Boston,  which 
witness  did  not  take. 

Witness  loaned  seven  hundred  dollars  to  Capt.  Cummings, 
and  paid  for  him  a  bill,  for  stores,  bought  of  Cassilly,  for  three 
hundred  dollars.  When  the  purchase  of  the  boat  was  first 
made,  Capt.  Cummings  said  he  had  bills  maturing  for  ten 
thousand  dollars.  The  boat  was  four  and  a  half  years  old ; 
carried  six  hundred  and  forty  tons.  Witness  shipped  on 
board  the  boat  the  fourth  or  fifth  of  January,  24  hogsheads 
of  bacon ;  87  barrels  of  whiskey ;  128  barrels  of  pork,  and 
other  freight.  Witness  recommended  Kissane  to  ship  on 
board  the  Martha  Washington,  who  said  he  would  if  he 
could.  Afterwards  Kissane  told  him  the  Capt.  had  refused  to 
take  any  more  freight,  and  that  he  had  shipped  on  another 
boat  fifty  hogsheads. 

Capt.  Pierce — Was  on  the  levee  when  the  caigo  was  being 
put  on  board  the  Martha  Washington.  Saw  her  at  sun-set 
the  day  she  left ;  appeared  to  be  about  half  loaded  The 
vessel  measured  by  enrolment  290  tons,  but  she  actually 
measured  more  than  that.  He  thinks  she  had  not  more 
than  350  tons  on  board.  Does  not  recollect  whether  any 
persons,  at  the  time  he  saw  the  boat,  were  engaged  in  load- 
ing her.  A  boat  loaded  in  the  stem  would  elevate  the  prow 
of  the  boat.     He  thinks  the  boat  was  worth  seven  thousand 
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dollars.  Nosing  of  the  boat  is  that  which  is  a  prominence 
on  a  level  with  the  lower  deck. 

Lowd  i^^c&er— Shipped  on  board  the  boat  104  barrels  of 
whiskey,  amounting  to  about  15  tons.  Saw  a  great  deal  of 
freight  on  the  landing  about  3  o'clock  of  the  day  the  boat 
left. 

Franklin  Calliday — ^Was  at  Cincinnati,  January,  1852. 
Went  to  Louisville;  the  Martha  Washington  was  then 
there,  the  8th  of  January ;  left  Gincinimti  the  7th.  Witness 
went  on  board  the  Martha  Washington,  at  Louisville.  Saw 
Gapt.  Northup  in  the  cabin.  Gapt.  Cummings  said  he  did 
not  go  on  as  a  fog  was  rising  on  the  falls.  The  boat  was 
not  fully  loaded.  Cummings  said  he  waited  for  insurance — 
that  he  had  about  two-thirds  of  a  load. 

Lewis  Clawsan — ^Witness  in  1852  lived  in  Cincinnati,  was 
Secretary  of  an  Insurance  company.  On  the  9th  of  January, 
1852,  insured  $8,000  worth  of  merchandise  on  board  the 
Martha  Washington.  Did  not  describe  the  kind  of  mer- 
chandise.  The  papers  being  called  for  :  Ist.  Bought  of 
Lyman  Cole  articles  amounting  to  $6,359  50.     2d  bill — 

bought  of  Smith  &  Kissane  $248  80.    Bought  of ,  13 

casks  of  brandy,  &c.,  $708  80.  The  bill  of  lading  was  in 
the  handwriting  of  Kissane  &  Smith,  beef  and  pork  pack- 
ers, manufacturers  of  candles,  also  of  lard  oil.  The  color 
of  the  ink  of  the  signature  of  the  bill  of  lading,  was  different 
when  he  first  saw  it  from  what  it  now  is. 

An  open  policy — ^thirty-three  insurances — all  except  the 
above,  of  business  in  which  the  insured  were  engaged. 

Mr.  Carter — Lived  in  Cincinnati  in  1852.  Was  agent  for 
Firemans'  Insurance  Company, — also  the  Etna  of  Hartford. 
Mr.  Stephens  insured  six  boxes  of  merchandise,  $5,361. 
Witness  took  the  insurance.  After  the  loss  of  the  boat,  Ste- 
phens called ;  witness  told  him  he  must  produce  the  invoices 
and  bill  of  lading.  Copies  were  afterwards  furnished,  but 
not  the  originals,  purporting  to  be  of  goods  purchased  from 
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John  Edwards,  $5,361.  The  bill  of  lading  was  signed  by 
Capt.  Gummings.  Witness  inquired  of  Stephens  when  Ed- 
wards had  gone  South.  Stephens  referred  him  to  Rissane 
and  Capt  Gummings.  Kissane  said  he  had  known  Stephens 
a  good  while,  and  that  he  was  an  honest  man,  and  all  right 
Gapt.  Gummings  said  about  the  same  thing.  Witness  did 
not  pay  the  amount  of  insurance. 

Gole  issued  an  attachment,  and  summoned  the  company 
as  garnishee.  It  has  expended  money  in  procuring  testi- 
mony, &c.  Burton  was  employed,  witness  understood,  to 
attend  to  the  business. 

On  the  cross-examination,  the  witness  said  he  believed 
several  Insurance  companies  agreed  to  pay  something  to 
look  up  evidence.  The  company  in  which  witness  was  en- 
gaged, paid  $500.  If  the  same  amount  were  paid  by  all  the 
companies,  would  make  the  sum  of  $3,000.  Josiah  Law- 
rence, President  of  the  company,  was  rather  opposed  to  this 
arrangement.  Did  not  think  that  Kissane  could  have  com- 
mitted the  fraud. 

Mr.  Love — Shipped  on  board  the  Martha  Washington 
merchandise  to  the  amount  of  O^-  tons. 

William  Emerson— Shipped  100  barrels  of  pork,  making 
15  tons. 

Mr.  LeaAmer — On  200  barrels  of  lard  oil,  amounting  to  30 
tons,  advanced  $4,709  05.  It  was  destined  to  Philadelphia. 
Lard  manufactured  by  Smith  &  Kissane,  January,  1852, 
$4,400.  On  candles,  &c.,  witness  also  advanced.  Gharged 
five  per  cent,  for  advances.  The  bill  of  lading  was  signed 
by  Nicholson. 

Mr.  Mack — Was  agent  for  the  Insurance  office  of  Hart- 
ford, and  made  insurance  for  merchandise  on  board  the 
Martha  Washington  for  Stephens,  76  cases  of  boots,  shoes, 
and  hats,  $3,360  50.  Stephens  said  he  bought  the  goods 
from  Lyman  Gole.  Had  invoices  which  witness  said  were 
unnecessary. 
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After  the  Martha  Washington  was  burnt,  Stephens  called 
to  know  what  papers  were  necessary  to  claim  the  insurance. 
He  had  certified  copies  of  the  invoice  and  bill  of  lading.  The 
originals  were  required,  and  they  were  afterward  pro- 
duced. ^ 

Invoice  of  goods  shipped,  amount  $3,372  76,  7th  Jan'y, 
1862.  Stephens  referred  to  Cole;  and  he  spoke  well  of 
him. 

Zenas  KncndUm — Lives  in  Hamilton  county.  Knows  Ly- 
man Cole.  Keeps  a  tavern.  Saw  Cole  and  Cummings  at 
his  house  in  1861 ;  thinks  it  was  in  the  fall ;  might  have 
been  in  1860.  Has  seen  Gapt.  Cummings  on  the  road 
to  Oxford.  Saw  a  good  many  people  travel  on  the  same 
road.* 

John  Shuitz — In  January,  1862,  lived  in  Cincinnati.  Ship- 
ped on  board  the  Martha  Washington  203  barrels  of  flour. 
Went  on  board  the  boat  on  the  evening  of  the  7th  January, 
1862.  The  guards  of  the  boat  were  two  feet  out  of  water. 
Passengers  were  at  supper.  Saw  but  very  little  freight  on 
the  shore.  26  or  30  boxes  were  on  deck,  near  the  social 
hall.  Does  not  recollect  whether  there  was  a  wharf  boat  or 
not,  near  the  Martha  Washington. 

Samuel  W.  Smith — Witness  is  of  the  firm  of  Smith  &  Co. 
They  shipped  on  board  the  Martha  Washington  100  barrels 
of  whiskey. 

John  S.  Brown — Lived  at  Cincinnati  in  1862.  He  shipped 
on  the  Martha  Washington  66  barrels  of  lard  oil ;  26  boxes 
of  cheese ;  2  hogsheads  of  bacon  sides,  amounting  to  3  tons. 
Witness  saw  Chandler ;  requested  National  Insurance ;  4 
boxes  of  revolving  pistols,  &c. 

Mr.  Ray — Shipped  264  barrels  of  red  oil,  and  from  370  to 
80  barrels  of  oil,  not  red. 

Mr.  Page — lived  in  1862  at  Evansville,  Indiana.  The 
Martha  Washington,  in  descending  the  river,  landed  at  his 
wharf,  and  the  following  articles  of  freight  were  put  on  board 
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of  her  there :  37  bbls.  of  lard ;  25  bbls.  of  turnips ;  one  hnn- 
dred  pounds  to  a  barrel ;  042  sacks  of  c<»m ;  140  bbls.  of 
,  2i  bushels  in  each ;  332  sacks  of  com.  Bills  of 
lading  signed  by  Nicholson  as  clerk.  Names  on  two  bills  of 
lading,  ^mith  and  Kissane  erased,  and  Nicholson's  name 
inserted. 

Samud  P.  Hiibart — Witness  is  a  steamboat  agent.  En- 
gaged freight  for  the  Martha  Washington,  h^  1852  lived  in 
Washington.  Capt.  Cummings  told  him  not  to  engage  any 
more  freight,  as  he  had  engaged  a  large  amount.  Witness 
engaged  525  tons,  one  hundred  barrels  not  shipped.  It  is 
usual  for  captains  to  engage  freight.  Eossane  said  he  had 
shipped  600  boxes  of  candles ;  600  boxes  to  another  per- 
son. 

Mr.  Morse — Lives  in  Cincinnati.  Was  Secretary  for  Na- 
tional Insurance  Company.  Was  applied  to  for  James  W. 
Chandler.  Insured  $2,200  worth  of  merchandise  on  the 
Martha  Washington.  At  the  time  of  application  no  invoice 
was  presented.  But  when  payment  was  claimed  after  the 
loss  of  the  Martha  Washington,  certain  papers  were  in  the 
hands  of  Chandler,  who  was  arraigned  before  the  commis- 
sioner, but  discharged  by  him.  Since  that  time  he  has  ab- 
sconded. He  proposed  to  prove  copies  of  the  papers  he 
took  with  him,  which  was  admitted. 

Chandler  said  he  bought  these  goods  from  Crane,  living  on 
Fifth  street,  as  a  boarder ;  no  such  man  is  known  to  have 
lived  there. 

Objection  being  made  by  defendants'  counsel,  the  court 
held  that  before  a  person,  not  a  party  on  the  record,  can  by 
confession  charge  the  defendants,  he  must  be  shown,  by 
prima  facie  evidence,  to  have  partidpated  in  the  conspiracy. 

On  the  cross-examination  of  Morse,  he  said  that  Chandler 
did  not  speak  of  Crane  as  a  fixed  resident  in  Cincinnati. 
Mr.  Raul  came  with  Chandler  to  the  office.  Raul  is  a  re- 
spectable merchant.    Chandler  brought  Southgate  afterward, 
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who  gave  an  affidavit  that  he  saw  the  boxes  that  were  ship* 
ped  by  Chandler.  The  witness  states  that  the  fund  of  five 
hundred  dollars  paid  by  his  company,  was  not  contributed  to 
aid  in  a  criminal  prosecution. 

Mr.  York — Identified  a  document. 

Mr.  Brawn — In  January,  1852,  lived  in  Covington.  Stated 
no  fact  of  importance. 

Mr.  Duval — In  January,  1853,  witness  lived  in  Memphis. 
The  13th  of  January,  the  Martha  Washington  landed  at 
Memphis,  and  put  oflT  there  15  barrels  of  lard  oil,  and  40 
boxes  of  candles.  Nicholson,  the  clerk,  left  them  in  care  of 
witness,  until  he  should  call  for  themi  The  boat  was  burnt 
sixty  odd  miles  below  that  place.  After  the  boat  was  burnt, 
Nicholson  called  for  the  articles,  and  sold  them  to  witness 
for  $636  70.  Paid  cash  $00,  and  a  note  for  the  balance, 
which  was  cashed  by  a  broker  in  the  town. 

DocL  VHommedieu — ^In  1852  witness  resided  in  Cincinnati. 
Went  to  the  Walnut  Street  House  in  1851 ;  Cole  was  board*- 
ing  there,  and  Nicholson  was  there.  Kissane  was  there 
with  them  frequently.  Witness  says  Kissane  came  to  see 
them.  Was  not  personally  acquainted  with  Cole.  Cole  and 
Nicholson  were  said  to  be  sporting  men,  and  his  attention 
was  attracted  by  Kissane,  a  business  man,  being  with 
them. 

Charles  Floumagkr — Lives  in  Kentucky — deals  in  boots 
and  shoes.  Witness  was  at  Cincinnati  in  the  winter  of 
1851.  He  bought  of  Chapin's,  red  sole  leather,  17th  Nov., 
1851, 150  boxes  of  boots.  He  purchased  between  fifty  and 
a  hundred  sides  of  sole  leather.  He  bought  no  kip  boots ; 
wanted  two  or  three  cases  of  them. 

Mr.  Murphy — Lives  in  Meigs  county,  Ohio.  Was  at  Cha- 
pin's store,  let  Nov.  1851.  Called  to  examine  their  stocks ; 
he  wanted  different  kinds  of  articles.  They  had  some  red  sole 
leather ;  their  stock  was  not  large.  Witness  purchased  shoes 
of  others. 
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Mr.  TFari— Proves  a  bill  of  lading.  Between  the  Ist  and 
5th  of  January,  1852,  Mr.  Dupler  called  to  purchase  10  casks 
of  brandy,  and  afterwards  he  bought  five  more.  The  first 
he  paid  65  cents  per  gallon  ;  for  the  last,  25  cents.  Two  of 
the  casks  of  brandy  were  returned ;  could  not  be  received  on 
the  Martha  Washington.  Kissane  paid  for  13  casks  $578  90, 
in  soap  and  candles.  The  bills  for  the  candles  were  in  Kis- 
sane's  handwriting.  The  brandy  was  directed  to  be  sent  to 
the  Martha  Washington.  Two  casks  were  returned  by  the 
drayman,  who  said  that  the  boat  would  receive  no  more 
freight. 

Mr.  Cassdly — In  1852,  the  Mechanics'  Fireman  Insurance 
Company,  at  Madison,  insured  an  invoice  of  goods  bought  of 
Lyman  Cole,  on  1st  January,  1852,  for  13  barrels  of  brandy, 
$1,792  25.  After  the  boat  was  burnt  application  was  made 
at  the  office  for  payment,  and  the  amount  was  paid. 

On  the  cross-examination  witness  says  he  does  not  know 
of  any  arrangement  with  the  insurance  offices  in  Cincinnati, 
to  pay  Burton  any  money. 

Being  again  examined  in  chief,  the  witness  said;  a  short 
time  after  the  insurance  was  paid,  he  felt  suspicious  that 
something  was  wrong.  Lawrence  was  then  alive.  Com- 
pany had  a  meeting,  agreed  to  pay  persons  to  investigate  the 
matter.    Mr.  Ross  and  Mr.  Scarborough  were  employed. 

James  Chew — In  January,  1852,  witness  was  agent  for  the 
Utica  Insurance  Company.  Nicholson  insured  on  his  for 
five  hundred  dollars,  and  six  hundred  dollars  on  two  boxes  of 
merchandise.  Mr.  Laws,  who  insured  for  Nicholson,  said 
the  boxes  contained  ladies'  cloaks. 

Mr.  Cranis — ^Witness  in  1852  lived  in  Cincinnati,  and  car- 
ried on  the  leather  business.  He  was  a  creditor  of  Chapins. 
He  held  their  notes  for  $832.  He  was  through  their  estab- 
lishment about  the  time  they  sold  to  Cole.  White  sole  lea- 
ther is  tanned  with  chesnut-oak  bark,  and  it  is  better  than 
red  sole  leather.    There  was  a  good  demand  for  white  sole 
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leather  in  1851-2.  Did  not  know  of  two  hundred  rolls  of 
sole  leather  in  the  city  unless  Taylor  had  them.  When  he 
went  through  the  establishment  of  Chapins,  did  not  see 
any  white  sole  leather.  He  saw  about  20  dozen  of  sheep 
skins. 

On  a  cross-examination — Chapins  gave  their  note,  paya- 
ble in  60  days ;  said  they  had  insurance  on  a  large  ship- 
ment. Their  establishment  was  more  extensive  than  any 
other  in  Cincinnati.  One  hundred  and  fifty  men  were  em- 
ployed in  the  factory,  beside  outside  laborers. 

/.  K.  Thomas — Witness  shipped  20  barrels  hams  on  board 
the  Martha  Washington. 

Mr.  Zimmerman — ^Ldves  in  Lexington,  Kentucky;  is  in 
business  there,  and  makes  his  purchases  in  Cincinnati.    In 

1851,  bought  some  small  bills  of  Chapins.  The  next  spring 
bought  from  them  100  cases  of  boots,  and  10  cases  of  a  dif- 
ferent quality.  But  in  Lexington  such  articles  could  be 
purchased  lower  than  in  Cincinnati. 

On  the  cross-examination,  witness  said  the  stock  of  the 
Chapins  did  not  appear  to  be  heavy,  and  in  the  spring  of 

1852,  it  was  very  small.  Burton  called  on  witness  to  know 
what  he  could  prove.  ^ 

John  H.  BaUance — Lives  in  Cincinnati.  Tans- sheep  skins. 
There  was  a  demand  for  them  in  the  winter  of  1851-2.  1600 
dozen  of  sheep  skins  ;  never  saw  so  many  together.  In  a 
bale  there  are  from  200  to  240  pounds. 

Wm.  jPart;m-> Witness  lives  in  Cincinnati,  and  is  engaged 
in  the  trunk  business,  which  requires  the  use  of  sheep  skins. 
In  1851-2  several  such  establishments  in  the  city  who  use 
sheep  skins.  Never  saw  a  lot  of  1600  dozen  of  sheep  skins 
at  one  time. 

Samuel^  J,  Baney — Has  been  engaged  in  the  leather  busi-^ 
ness  fifteen  years.     In  December,  1851,  and  January,  1852, 
the  market  weis  heavy.    White  sole  leather  was  very  scarce. 
Two  hundred  bales  of  white  sole  leather  would  require  1200 
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sides.  Witness  had  no  knowledge  of  that  amount  of  white 
sole  leather  in  Cincinnati.  Red  sole  leather  is  worth  16 
cents ;  white,  20  cents. 

Mr.  Thornton — ^Is  a  manufactarer  of  sheep  skins  and  mo* 
rocco ;  calf  skins.  In  18§l-2  knew  no  one  who  had  1200 
dozen  of  sheep  skins. 

Mr.  Kesler — Witness  is  a  leather  dealer  and  manufactarer 
of  leather.  White  and  red  in  Cincinnati  and  New  York. 
Two  hundred  bales  would  be  a  large  amount  to  have  in  the 
fall.  Witness  never  saw  two  hundred  dozen  sheep  skins  at 
once.    He  has  known  the  firm  of  Chapins  for  some  years. 

Mr.  Caton — In  1851-2,  was  reporter  to  the  Chamber  of 
Commerce*  Took  an  account  of  all  the  freight,  and  record- 
ed it. 

Such  a  report  the  court  held  was  not  evidence  unless 
sworn  to. 

John  Sheier — ^Witness  is  a  map  publisher  in  Cincinnati.  He 
shipped  on  the  Martha  Washington  three  boxes  of  charts. 
Nicholson  inquired  if  he  had  not  better  send  on  board  of 
Bon\e  other  boat.  He  said  that  he  was  part  owner  of  the 
boat.  He  said  he  had  invested  every  thing  he  had .  Said  he 
was  insured,  and  would  make  a  spoon  or  spoil  a  horn.  Nich- 
olson said  he  owned  the  bar. 

Mr.  Crammond — ^Witness  was  on  the  river,  in  January, 
1852,  about  one  hundred  miles  below  where  the  Martha 
Washington  was  burnt ;  stopped  at  the  place  Saturday  night ; 
next  morning  went  on  board  the  wreck.  On  Monday  went 
on  board  as  wreckers.  Commenced  their  work  on  Tuesday, 
and  continued  Wednesday.  Found  on  board,  oil,  soap, 
grease,  oil  kegs,  and  butter.  Found  no  rolls  of  leather,  or 
sole  leather ;  no  pistols.  The  bow  of  the  boat  was  lying  up 
the  stream.  Witness  asked  the  mate  how  the  boat  took  fire. 
He  said  he  supposed  it  must  have  caught  in  the  brooms  piled 
on  the  larboard  side  of  the  boat  from  the  chimney.  The 
deck  was  burnt.  Witness  found  20  bbls.  of  pork ;  50  kegs  of 
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lard ;  five  or  six  barrels  of  flour ;  five  or  six  kegs  of  butter; 
five  or  six  barrels  of  whishy ;  some  soap  grease. 

Not  one  of  the  barrels  bore  the  marks  of  fire ;  nor  the 
sacks  of  com  which  they  found.  Holland  ordered  the  wreck- 
ers to  desist,  but  they  refused,  and  said  he  had  no  right.  The 
other  party  of  wreckers, — for  there  were  two  parties, — car* 
ried  away  the  property,  with  a  good  many  threats.  Chandler 
made  his  appearance  at  the  wreck,  and  claimed  to  be  agent, 
and  exhibited  some  papers.  He  remained  two  or  three 
hours,  and  then  left.  Chandler  claimed  no  property ;  only 
claimed  to  be  agent. 

Mr.  BurdeH — ^Witness  lives  in  New  York ;  is  apart  of  the 
firm  of  R.  H.  Burdell  &  Goiji  Messrs.  Smith  &  Kissane  ship- 
ped to  the  company  300  barrels  of  pork.  Witness  proposed 
he  should  ship  it  at  $12  per  barrel.  Said  they  had  shipped 
on  board  the  Martha  Washington.  Insurance  was  taken  at 
$15  per  barrel.    Worth  that  at  New  York. 

Mr.  Taggart — Lives  in  Arkansas,  near  the  wreck.  Found 
on  the  boat,  whisky,  pork,  oil,  <fec.  Nicholson  requested  wit* 
ness  to  take  possession  of  the  property  saved  from  the  wreck. 
Chandler  and  Gummings  came  together  in  a  skifi*.  Chan* 
dler  took  charge  of  the  property  for  New  Orleans.  Heard 
Gapt.  Gummings  call  Chandler  by  name.  The  property  was 
to  be  left  with  a  man  called  Jordan  at  New  Orleans  if  Chan- 
dler should  not  be  there. 

On  his  cross-examination,  the  witness  says,  Gummings 
called  Chandler  by  name.  Heard  nothing  of  any  other  in- 
'dividual  called  by  the  same  name.  Did  not  know  Chuidler. 
He  was  to  reclaim  the  property  wherever  it  could  be  found. 
McNeal  was  to  go  with  Chandler.  Gummings  sold  some  of 
the  pork,  which  was  not  good,  the  brine  having  leaked  out  of 
it.  He  sold  it  at  $11  per  barrel.  It  was  seven  or  eight  days 
after  the  burning  before  Gapt.  Gummings  came  to  the 
wreck. 
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Mr.  Wheder — Lives  in  Boston.  Secretary  of  an  Insurance 
company.  Took  a  risk  on  board  the  Martha  Washington, 
through  the  instrumentality  of  James  Lee  &  Go.  Property 
insured,  250  barrels  of  mess  pork,  100  tierces  of  oil.  Total, 
$5,347  50, — ^for  Lyman  Cole.  The  bill  of  lading  or  invoice 
was  in  Kissane's  handwriting.  Shipped  also,  167  barrels 
mess  pork :  6th  Jan.  Smith  &  Kissane,  83  barrels  mess 
pork,  100  tierces  of  lard.  Papers  in  the  handwriting  of  Kis- 
sane. Mr.  Lee  accepted ;  papers  were  handed  over  when 
the  insurance  was  paid. 

M.  L.  Neville — ^In  1852,  witness  was  Secretary  of  Fire- 
mans'  and  Mechanics'  Insurance  Company.  Insured  for 
Capt.  Gummings,  $2,500,  payment  made  by  Gassilly  to  Mc- 
Gregor. Paid  some  to  Kissane.  Gummings  said  he  lent 
the  money  to  him.  This  company  refused  to  contribute  any 
thing  for  the  investigation  of  the  case. 

Mr.  Davenport — ^Lives  in  Boston,  and  is  a  manufacturer  of 
boots,  and  shoes,  &c.  Received  a  letter  from  Gapt.  Gum- 
mings, dated  15th  October,  1851,  for  certain  cases  of  boots, 
&c.  150  dozen  sheep  skins  were  insured  by  witness  for  Filly 
&  Ghapin;  loss  paid  to  the  acceptor  of  their  bill.  The  letter 
stated  the  loss  was  total.  Amasa  Ghapin  was  authorised  to 
collect  debts  due  Filly  &  Ghapin. 

Mr.  Tabor — Witness  lives  in  New  Bedford,  Massachusetts. 
On  the  8th  of  January,  1852,  h^'  received  a  letter  from  Ly- 
man Cole,  dated  at  Cincinnati,  requesting  an  insurance  on 
goods  on  board  the  Martha  Washington,  to  about  $2,000, 
on  100  tierces  of  lard ;  the  bill  of  lading  was  signed  by  Ly- 
man Cole,  but  was  in  the  handwriting  of  Kissane.  On  the  . 
26th  January,  witness  received  a  letter  from  Cole ;  wrote  an- 
other letter  dated  Oxford,  complaining  that  he  had  received 
no  answer. 

Mr.  Riley — Witness  saw  Nicholson  a  short  time  after  the 
boat  was  burnt,  at  New  Orleans.    He  asked  McDano,  Gap- 
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tain  of  a  steamer,  to  bring  some  freight  down  from  Memphis, 
on  the  bow  of  the  boat. 

Witness  said,  on  his  cross-examination,  since  1832,  he  had 
been  on  the  river  as  pilot  and  captain.  He  stated  that  the 
Martha  Washington  carried  a  large  amonnt^of  freight  when 
loaded  down  to  the  guards,  and,  in  addition,  could  carry  one 
hundred  and  fifty  tons. 

John  8.  Tappan — Lives  in  Brooklyn.  Was  Vice  President 
of  Union  Insurance  Company  in  1852.  Mr.  Kemble  came 
to  his  oflice,  12th  January,  1852,  and  applied  for  an  insur- 
ance ;  said  he  had  $10,000  to  insure,  and  witness  concluded 
*  ^to  take  the  risk  to  New  Orleans.  26,000  pounds  of  white 
sole  leather,  200  rolls,  in  his  own  name.  He  held  his  hand 
over  the  names  of  Filly  &l  Chapin  and  Lyman  Cole.  Kem- 
.  ble  /said  he  did  not  insure  to  New  York,  because  the  freight 
might  be  sold  at  New  Orleans.  On  the  16th  January,  1852, 
saw  in  the  Courier  and  Enquirer  of  New  York,  that  the 
George  Washington  had  been  wrecked,  and  that  the  Martha 
Washington  had  been  burnt.  On  the  3l8t  of  January,  1852, 
received  a  letter  from  Kemble,  stating  the  loss  of  the  Mar- 
tha Washington.  A  despatch  of  the  loss  from  Capt.  Cum- 
mings  was  received  by  Kemble,  suid  an  inquiry  was  made 
whether  they  would  pay ;  the  witness  answered  no.  Kemble 
stated  to  witness  once  his  interest  in  the  cargo  was  equal  to 
his  insurance.  At  ano,ther  time  he  said  it  was  not,  and  that 
some  one  else  was  concerned  with  him.  He  never  showed 
to  witness  that  he  was  entitled  to  this  property,  except  the 
invoice  covering  the  names  signed.  Cole  had  an  interest, 
and  another  person.  Kemble  refused  to  state  the  other 
name.    Scud  he  would  write  to  Cincinnati ;  but  did  not. 

On  the  cross-examination,  witness  said  the  articles  in- 
voiced were,  as  appears  from  the  paper,  26,000  pounds  of 
sole  leather,  and  1,600  dozen  of  sheep  skins.  The  writing 
was  rather  a  bill  of  sale  than  a  consignment. 
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Eliza  Martin — ^Was  chambermaid  on  board  the  Martha 
Washington,  and  was  in  bed  in  the  last  berth  but  one  in  the 
ladies'  cabin.  Late  at  night  heard  the  cry  of  fire.  Went  to 
the  folding  doors ;  saw  fire  in  the  gentlemen's  hall — inside  of 
it.  Witness  went  to  the  hurricane  deck.  Carswell  helped 
her  from  the  deck  to  the  land.  The  boat  was  landing  when 
she  got  ofi*. 

Mr.  Whitney — In  January,  1852,  witness  was  secretary  to 
the  Madison  company.  Agent  of  that  company  at  Louis- 
ville took  a  policy.  A.  Chapin  took  the  insurance  ;  200  cases 
kip  boots,  signed  Filley  &  Chapin.  More  than  a  month  af- 
ter the  loss,  Mr.  Chapin  called  at  the  office  in  Madison.  The 
amount  of  the  insurance  was  $4,200,  which  witness  did  not 
pay. 

Mr.  Jones — In  New  York,  in  January,  1852,  witness  was  an  ^ 
underwriter  in  the  Atlantic  Insurance  office.    On  the  7th  of 
January,  1852,  took  an  open  policy — 300  bbls.  of  pork,  $4,- 
500 ;  264  bbls.  of  pork.    Smith  &  Kissane  shippers  of  the 
first,  Ray  of  the  latter. 

/.  B.  Wilson — In  March,  '51,  witness  was  assessor.  Stock 
of  Filley  &  Chapin  assessed  at  $3,500. 

Mr.  Clark — Lives  in  Cincinnati.  Knew  Filley  &  Chapin. 
Made  them  temporary  loans  in  the  fall  of  1851.  Made  to 
them  weekly  loans  from  one  to  three  hundred  dollars.  He 
had  difficulty  in  collecting  the  loans,  &c. 

Mr.  JLantf— Mate  of  the  steamboat  Martha  Washington  at 
one  time.    She  would  carry  550  tons. 

Mr.  Scarborough — Lives  at  Cincinnati.  Had  two  invoices 
in  his  charge,  as  counsel  for  investigation.  Insurance  on  the 
invoices  amounted  to  $5,458.  The  Chapins  scud  Cole  was 
interested.  Had  frequent  interviews  with  one  of  the  Cha- 
pins, but  received  no  explanations  with  which  witness  was 
satisfied. 

Mr.  Shepard--Knew  Chandler  in  Covington.  Was  a  sports- 
man.   Saw  him  in  March,  1852,  in  New  Orleans.    As  wit- 
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nesB  was  walking  &e  street  Chandler  came  out  of  a  hoase  to 
see  him.  Stated  that  he  was  on  board  the  Martha  Washing- 
ton. Reached  the  land  by  a  line  on  the  stem  of  the  boat. 
Said  that  he  had  been  employed  by  Capt.  Cummings,  at  $5 
per  day.  Witness  «aid  that  Chandler  had  consulted  him  as 
counsel,  and  that  he  was  not  bound  to  disclose. 

Mr.  Motion^  District  Attorney — Read  a  copy  of  a  letter  from 
Kissane  to  Nicholson,  after  his  arrest,  and  was  about  to  state 
the  circumstances  under  which  the  letter  was  abstracted  from 
his  papers,  when  the  defendants'  counsel  objected  that  such 
statements  could  not  be  received  as  evidence. 

The  Court — As  the  abstraction  of  the  letter  was  a  penal 
offense,  for  which  the  person  taking  it  was  liable  to  be  indict- 
ed and  punished  if  found  guilty,  the  act  of  purloining  the 
letter  could  not  be  received  as  evidence ;  but  they  said,  as  ex- 
planatory of  the  transaction,  and  to  show  the  motive  of 
taking  the  letter,  they  would  hear  the  statements  of  the  wit- 
ness. 

Mr.  Morton  then  proceeded  to  state  that  the  original  let- 
ter, the  copy  of  which  he  had  just  read,  was  with  his  other 
papers,  carefully  tied  up  and  left  in  his  desk,  the  door  of  his 
room  being  locked,  while  he  took  a  short  ride  in  the  country. 
On  his  return  he  found  that  his  papers  had  been  handled — 
were  in  confusion,  and  the  origincd  letter  of  Kissane  had  been 
abstracted.  And  other  facts  were  stated,  conducing  to  prove 
that  Kissane  took  the  letter.  In  the  absence  of  the  witness 
the  chambermaid  probably  entered  the  room. 

Mr.  Taylor — Lives  in  Cincinnati.  Has  been  engaged  in 
the  leather  business,  and  carries  on  &e  largest  establishment 
in  the  city.  White  sole  leather  is  more  valuable  than  red  ; 
the  white  is  tanned  with  chestnut  oak  bark,  and  will  weigh  from 
eighteen  to  twenty  pounds  a  side.  In  the  winter  of  1851-2 
white  sole  leather  was  scarce  and  in  demand.  Witness  had 
no  idea  that  there  was  any  thing  like  200  rolls  of  that  leather 
in  the  city,  or  that  there  were  1700  dozen  of  sheep  skins. 
35 
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On  being  cross-examined,  the  witness  says  that  leather 
would  sink  when  saturated  with  water,  also  sheep  skins 
would  sink  under  similar  circumstances. 

Mr.  Walker — Walker  &  Co.  shipped  on  board  the  Martha 
Washington  in  1852,  100  bbls.  of  whbky  and  360  bbls.,  as 
per  bill.    Delivered  the  7th  January. 

Mr.  Polard^In  January,  1852,  shipped  on  board  the  Mar- 
tha Washington,  merchandise,  soap,  candles,  tobacco,  ^  bbl. 
of  butter,  2  doz.  brooms,  4  bbls.  rectified  whbky,  2  do  crack- 
ers. On  7&  January,  1852.  Copy  of  invoice:  Kissane  & 
Smith,  7th  January,  1852.  Amount  $3,360.  Destined  to 
Freemen  &  Sons. 

Mr.  Carpenter — lives  in  Cincinnati.  Business,  loaning 
money.  Loaned  money  up  to  the  time  of  the  failure  of  Fil- 
ley  &  Chapin.  When  they  failed  they  owed  him  $250. 
Went  to  them  and  bought  $750  worth  of  goods.  Witness 
settled  with  Cole,  who  required  him  to  buy  as  above. 

Mr.  Pomrcy — Lives  in  Cincinnati.  Firm  of  Robins  &  Pom- 
roy .  Engaged  in  shoe  business .  Manufacture  in  Massachu- 
setts. In  the  summer  and  fall  of  1851  purchased  599  dozen 
sheep  skins.  Packed  up  at  other  places  than  their  own  house. 
White  sole  leather,  witness  thinks,  was  scarce  in  1851. 

[A  bill  of  lading  read,  signed  by  Nicholson.  Shipped  for 
Cooper  25  tons  of  goods.] 

Mr.  Hvbbard — Is  the  Superintendent  of  the  House  of  Ref- 
uge. Did  the  stitching  of  boots  for  the  Chapins.  In  Nov. 
stitched  550  cases  or  dozens.  In  December,  257  doz.  In 
October,  100  doz.  Witness  was  at  the  Chapins'  store  almost 
every  day.    Did  not  see  large  quantities  of  leather  on  hand. 

On  his  cross-examination,  witness  said  he  never  was  in 
the  cellar  more  than  once  or  twice.  Never  in  the  two  upper 
stories  of  the  building. 

Mr.  Chew — Capt.  Cummings  applied  for  an  insurance  on 
the  steamboat  Martha  Washington  for  $4,500,  in  the  name 
of  Lewis  Choate,  which  was  taken  by  the  witness.    After 
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the  boat  was  burnt,  sent  Charles  Ross  as  an  agent  to  look 
after  the  interest  of  the  Insurance  Company.  In  February 
following,  Capt.  Cummings  and  Capt.  Choate  demanded  the 
insurance  money.  At  the  request  of  witness,  certain  deck 
hands  were  sent  to  the  insurance  office  to  give  an  account  of 
the  loss  of  the  boat,  who  were  examined  in  the  absence  of 
Capt.,  Cummings  and  Holland. 

Capt.  Cummings  referred  witness  to  two  deck  hands  on  the 
boat  who  could  give  him  information.  They  came  and  had 
a  communication  with  the  witness.  A  part  of  the  conversa- 
tion was  in  the  presence  of  Cummings  and  HoUand. 

Objection  being  made,  the  court  held  that  the  statement  of 
these  hands  in  the  presence  of  Cummings  cmd  Holland  might 
be  received,  but  that  part  which  was  made  in  their  absence 
was  not  evidence.  The  statements  received  as  evidence  had 
no  material  bearing  in  the  case.  The  reference  to  the  deck 
hands  was  not  such  as  absolutely  to  bind  Caf(t.  Cummings 
to  whatever  they  might  state. 

Mr.  Lee — Lives  in  Cincinnati.  Shipped  on  board  the  Mar- 
tha Washington  100  barrels  pork  and  200  barrels  of  flour, 
amounting  to  37  or  38  tons. 

Mr.  Shdliio — Shipped  on  board  the  Martha  Washington 
100  bbls.  red  oil,  50  bbls.  soap— 25  tons. 

Capt,  Irwen — Once  commanded  the  Martha  Washington. 
When  loaded  within  six  inches  of  her  guards  might  have  450 
tons.    Loaded  to  the  water,  500  tons.    Carried  517  tons. 

Mr.  Cotrd — Is  a  partner  or  agent  in  the  City  Manufactur- 
ing Company.  Cole  introduced  Mr.  Stephens,  who  bought 
brandy  of  witness— a  number  of  barrels — and  paid  for  it  in 
staves. 

Mr.  Caton — Is  agent  of  the  Chamber  of  Commerce,  and 
his  duty  is  to  take  an  accurate  account  of  all  shipments,  &c. 
He  presented  his  record  of  entries  made  of  articles  shipped 
by  the  Martha  Washington.    He  could  not  state  positively 
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whether  he  took  the  list  of  articles  from  the  agent  of  the 
Martha  Washington  for  freight,  or  from  the  second  clerk  of 
the  boat.  His  memory  being  refreshed  by  examining  the 
book  of  the  agent  for  freight,  but  he  could  not  distinctly  recol- 
lect where  he  got  the  items. 

The  court  held  that  the  entry  of  the  articles  could  not  be 
received  in  evidence.  The  witness  was  not  able  to  say  where 
he  got  the  items,  and  much  less  could  the  court  or  jury 
decide  this  fact,  on  which  the  admissibility  of  the  evidence 
rested. 

Mr.  CarswM — ^Belonged  to  the  boat.  He  was  asleep  in  a 
berth  in  that  part  of  the  boat  called  Texas.  The  bell  being 
violently  rung  by  Capt.  Choate,  the  pilot,  waked  him.  He 
heard  also  violent  stamping  on  the  hurricane  deck.  This 
was  about  one  o'clock  at  night.  Witness  saw  the  chamber- 
maid and  carpenter.  Helped  the  chambermaid  down  to  the 
lower  deck,  dien  the  carpenter,  and  then  the  witness  got 
down.  Saw  the  fire  extending  back  to  the  stem  of  the  boat. 
The  bank  at  which  the  boat  landed  was  high.  The  boat  was 
not  fastened  to  the  shore,  the  rope  being  frozen,  and  it  soon 
floated  from  the  shore.  The  Charles  Hammond  came  along 
in  about  an  hour.  The  passengers  generally  got  on  board  of 
her,  wet  and  almost  frozen.  The  chambermaid,  cabin  boys, 
&c.,  got  on  board  of  the  James  ShiUinger,  which  was  going 
up  the  river. 

The  fire  took  place  about  five  miles  from  the  wood-yard. 
After  the  alarm  of  fire  it  was  not  more  than  ten  minutes  be- 
fore the  boat  was  in  a  blaze  through  the  cabin.  No  power 
could  control  the  hands.    Every  one  escaped  for  his  life. 

Mr.  Murray — lives  in  Cincinnati.  Is  a  drayman,  and 
was  engaged  in  the  same  business  in  1852.  He  run  from  six 
to  eight  drays.  He  hauled  for  the  Chapins.  Hauled  six 
loads  for  them.  Load  of  sheep  skins ;  red  sole  leather. 
There  were  four  or  five  large  loads  of  leather,  and  some 
boxes. 
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Charles  Oibson — Worked  in  the  eBtablishment  of  the  Cha* 
pins  about  five  years,  inclading  October,  1851.  The  store 
was  the  corner  of  Pearl  and  Main. 

R.  C.  Lepper — In  1848  witness  was  clerk  on  board  the 
Martha  Washington.  The  witness  recollects  once  she  car- 
ried 585  tons. 

Capt.  Ross — ^Witness  for  many  years  has  been  on  the  river 
as  captain  or  pilot  He  was  appointed  agent  for  the  under- 
writers, and  proceeded  to  the  place  where  the  boat  was 
burnt.  It  floated  down  the  river  about  six  miles  from  that 
place  and  sunk.  Witness  went  on  to  Mew  Orleans.  Was 
referred  to  McGregor,  at  New  Orleans,  as  the  agent  of  the 
boat.  He  was  twenty-four  hours  in  finding  Jordon,  the  con- 
signee of  the  cargo.  Nobody  seemed  to  know  him.  He 
was  a  dealer  in  pamphlets.  He  could  give  witness  no  in- 
formation. Jordon  said  Chandler  had  nothing  to  do  with 
the  cargo.  He  did  not  know  him.  By  the  bill  of  lading 
Chandler  was  the  shipper.  Another  bill  of  lading  was  to 
Jordon.  The  Martha  Washington  will  carry  575  tons. 
Witness  got  no  satisfaction  from  Jordon. 

Mr.  Wheder — Worked  nearly  three  years  with  the  Chapins. 
His  business  was  to  put  bottoms  to  boots.  Worked  in  Janu- 
ary, 1852,  and  he  thinks,  in  February,  for  Cole.  Worked  for 
Filley  &  Chapin  through  the  summer  of  1851.  In  Septem- 
ber boots  did  not  sell  as  fast  as  they  were  made.  Never 
worked  white  leather  in  kip  boots — put  white  sole  leather  in 
calf  boots.  Never  saw  sheep  skins,  except  what  were  neces- 
sary for  use. 

Mr.  Carswell  cross-examined — While  at  the  boat,  the  im- 
pression was  that  the  fire  was  accidental.  Heard  nothing  to 
the  contrary  until  about  two  months  afterward.  Capt.  Cum- 
mings  appeared  like  a  crazy  person,  by  his  gestures  and 
exclamations  at  the  loss  of  lives. 

Mr.  Remur — Remur  &  Sons,  of  Baltimore,  made  an  ad- 
vance for  600  boxes  of  candles,  $3,360.    Insured  to  New 
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Orleans.  From  the  insurance  witness  paid  his  advance,  and 
the  balance  was  paid  to  Kissane. 

Mr.  WheaiUy—ViM  a  clerk  of  Smith  &  Kissane.  Wit- 
ness accompanied  the  latter  to  swear  to  the  shipment  of  600 
boxes  of  candles,  and  witness  swore  to  it,  not  knowing  any 
thing  about  it,  and  this  was  known  to  Kissane.  After  they 
left  M'Guffey,  the  person  who  administered  the  oath,  Kissane 
said  to  witness  he  would  never  hear  of  it  again.  Afterward 
witness  swore  to  the  same  fact  before  a  Commissioner.  He 
was  in  the  habit  of  getting  bills  of  lading.  He  did  not  see 
Kissane  tear  out  this  bill  of  lading  from  the  book. 

John  Phillips — Worked  as  a  boot  bottomer  for  Pilley  4: 
Chapin.  Was  in  the  store  every  week.  Used  red  sole 
leather  and  white.  No  more  leather  of  either  kind  than  was 
necessary  to  carry  on  their  business. 

Mr.  Ford — ^Witness  worked  for  the  Ghapins  in  September, 
1851 ;  left  them  the  latter  part  of  that  month.  Had  worked 
for  them  three  years  before  that  time.  Don't  know  that  he 
saw  a  large  stock  of  leather  while  there. 

Mr.  Butler — Worked  for  the  Ghapins  three  years  ending  in 
the  fall  of  1851.  Hands  pushed  to  send  boots  to  Louisiana. 
There  were  three  crimpers  employed. 

Lewis  Choate — ^Was  pilot  at  the  time  the  boat  was  burnt, 
and  was  on  watch.  While  at  the  wood-yard  he  was  in  the 
social  hall.  Capt.  Gummings  and  Nicholson  were  there  also. 
He  remained  there  until  the  wood  was  in,  and  then  ascended 
to  the  pilot-house.  Gapt.  Gummings  came  up ;  stood  in  front 
of  the  pilot-house ;  turned  round  and  came  into  the  pilot- 
house. The  boat  had  not  proceeded  more  than  five  or  six 
miles  from  the  wood-yard  before  he  smelt  paint  burning. 
Witness  said  to  Gapt.  Gummings,  there  was  fire.  He  ran 
down  fronting  the  pilot-house,  looking  over  the  hurricane 
deck,  and  said,  You  are  mistaken.  Witness  replied  he  was 
not.  Gapt.  Gummings  then  ran  down  to  the  cabin  deck. 
The  mate  (Holland)  was  on  the  hurricane  deck.    Said  the 
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wood  taken  on  board  was  very  dry,  and  said  he  would  go 
down. 

Witness  rang  the  bell  violently  and  stamped;  made  a 
good  deal  of  noise.  In  a  very  short  time  after  smelling  the 
fire  (a  minute  or  two)  the  fire  burst  out.  Heard  no  noise  in 
the  social  hall.  The  clerk  (Nicholson)  said  he  was  sitting  in 
the  social  hall,  with  boots  ofi*  and  sleeping.  Did  not  know 
of  the  fire  till  witness  gave  the  alarm.  ^  He  then  alarmed  the 
passengers*    The  fire  was  bursting  some  of  the  windows. 

While  the  boat  was  at  the  wharf  at  Cincinnati,  Gapt  Gum- 
mings  introduced  witness  to  Nicholson,  and  said  he  bad 
promised  the  clerkship  to  him  at  the  Springs,  in  Kentucky. 
Witness  communicated  to  Gapt.  Gummings  something  he  had 
heard  said  of  Nicholson,  not  favorable.  Gapt.  Gummings 
went  to  the  person  who  had  made  the  remark,  and  inquired 
of  him  about  the  matter,  and,  on  his  return,  said  he  could 
ascertain  no  definite  facts. 

Cross-examivjation — Gapt.  Gummings  owed  $1,500  in  New 
Orleans,  and  was  afraid  the  boat  might  be  attached ;  and  it 
was  on  this  account  &at  the  title  to  the  boat  was  vested  in 
witness.  Witness  advised  Gapt.  Gummings  to  leave  Gincin- 
nati  late  at  night,  as  he  would  gain  more  by  doing  so  than 
by  remaining. 

The  boat  was  about  three  hundred  yards  from  the  shore 
when  he  first  saw  the  flames.  Thinks  the  fire  could  not  have 
been  extinguished.  He  had  no  suspicions  at  the  time  that 
the  boat  had  been  set  on  fire.  Such  a  suspicion  was  not 
uttered  by  any  one. 

Witness  heard  Gapt.  Gummings  call  Ross  agent,  and  pro- 
posed to  pay  over  to  him  the  money,  and  show  him  the 
invoice  of  the  sales  of  the  freight  saved  from  the  wreck.  Ross 
said  he  did  not  feel  himself  authorised  to  receive  the  money. 

Witness  called  with  Gapt.  Gunmiings  for  the  insurance  on 
the  boat.  On  the  second  call  Ghew  said  he  had  received  a 
letter  from  Gapt.  Ross,  who  advised  the  company  not  to  pay. 
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Witneas  saw  the  Board  of  Underwritera,  and  before  them 
insisted  that  the  parties  on  the  boat  should  be  arrested.  A 
second  time  witness  insisted  that  the  parties  should  be  ar- 
rested, in  order  to  bring  the  matter  to  a  full  investigation. 
Mason  charged  Gapt.  Gummings  with  burning  the  boat. 
Shortly  afterward  when  the  Gapt.  met  Mr.  Mason  at  the  Bur- 
net House,  he  knocked  him  down,  drc. 

The  Underwriters  said  their  object  was  to  protect  them- 
selves. Witness  did  not  think  Gapt.  Gummings  was  guilty 
of  burning  the  boat.  Since  the  above  witness  has  seen  some 
things  which  he  did  not  like  as  to  the  boat  beii^  burnt — not 
in  reference  to  Gummings.  Where  the  chimney  rests  on  the 
boiler  fire  may  be  communicated.  In  thinking  there  was 
something  wrong  witness  referred  to  Nicholson. 

Mr.  Favor — ^Witness  came  up  the  river  on  steamboat 
Breakland.  Gapt.  Gummings,  Gapt.  Ghoate,  and  Nicholson, 
were  on  board.  All  on  board  of  the  Emperor.  Had  some 
conversation  with  Nicholson,  who  said  when  the  fire  broke 
out  in  front,  he  first  heard  the  alarm.  Ran  into  the  ladies' 
cabin.  Said  the  boat  was  well  sold.  This  was  the  25th, 
26th,  or  27th  of  January,  1852.  [Other  witnesses  who 
knew  Nicholson,  and  who  came  up  on  board  the  said  boat^ 
said  he  was  not  on  board.] 

Mr.  Chew — Holland  said  to  witness,  after  the  boat  had 
wooded,  and  as  she  was  rounding  out,  he  went  into  the  social 
hall,  where  Nicholson  was  sitting  asleep.  Sat  half  an  hour. 
Went  to  the  bar,  drank  something.  After  some  time  saw 
fire  in  a  state-room  where  mattresses  were  deposited.  Boat 
was  turued  toward  the  shore,  was  made  fast,  and  the  passen- 
gers were  taken  off.  That  he  was  left  in  charge  of  the 
wreck.  As  property  was  taken  on  shore  it  was  stolen ;  there 
was  only  one  honest  man  there.  The  line  was  not  made  fast, 
and  when  &e  starboard  engine  ceased  working  the  boat 
swung  out  into  the  river. 

On  his  cross-examination,  the  boat  was  insured  for  S4,500. 
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At  the  meeting  of  the  company  it  was  not  intimated  that  the 
boat  had  been  burnt  designedly.  Choate  said  that  if  there  was 
fraud  the  defendants  should  be  arrested.  Nicholson  remain- 
ed in  the  social  hall  asleep,  as  Holland  stated,  until  the  fire 
burst  out. 

Mr.  Trcmer — Lives  in  Cincinnati.  Engaged  in  the  Shoe 
business  in  November  and  December,  1851.  In  November 
bought  seven  bills,  one  a  case  of  kip  boots,  of  the  Chapins. 
In  making  these  several  bills,  witness  was  in  the  Main  street 
store  and  cellar.  Saw  three  bales  of  white  sole  leather,  29th 
November,  1851.  Saw  sheep  skins  in  the  upper  rooms ;  five 
bales  at  one  time.    White  sole  leather  fluctuates. 

On  being  cross-examined,  witness  stated  the  cellar  under 
the  Main  street  store  was  dark,  and  that  there  might  have 
been  rolls  of  leather  in  the  cellar  which  he  did  not  see. 
There  were  408  cases  in  the'  lower  store  or  room. 

/.  A,  Dugan — ^Was  at  New  Orleans ;  saw  Nicholson  there. 

Here  an  objection  was  made  by  defendants'  counsel,  that 
after  the  boat  was  burnt  the  act  was  consummated,  and  that 
the  confessions  of  one  can  not  afterwards  implicate  the  other 
defendants.  And  it  was  urged  that  the  boat,  to  charge  the 
defendants,  must  have  been  burnt  with  a  fraudulent  intent, 
to  injure  the  insurance  offices.  And  it  was  insisted  if  the 
insurance  companies  resist  the  payment  of  the  money,  and 
the  defendants  shall  fail  in  the  recovery,  the  ofiense  charged 
would  not  be  sustained.  And  to  sustain  the  points  urged, 
there  was  cited  Wharton's,  6 ;  L.  261 — 3  ;  8  Car.  &  Payne, 
207;  1  Phill.  Ev.,  07;  1  Greenleaf's  Ev.,  136,  sec.  Ill ;  3 
Greenleaf,  88,  sec.  04. 

The  prosecution  contended  that  the  partnership  or  combi- 
nation was  not  ended  until  the  money  was  obtained,  and 
cited  2 Starkie,  32  ;  1  Greenleaf,  111 ;  11  East.,  584 ;  2  Pet., 
364;  4  Wend.,  261. 

The  court  held  that  it  was  not  neAsary  to  prove  the  burn- 
ing of  the  boat  to  sustain  the  indictment  against  the  defend- 
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ants.  If  they  conspired  to  bum  the  boat  to  defraud  the  in- 
surance offices,  the  offense  was  consummated.  In  this  we 
see  the  wisdom  of  the  law.  The  crime  was  committed  be- 
fore the  perpetration  of  the  overt  act.  The  punishment  of 
the  conspiracy  to  do  the  act  makes  the  incipient  stages  of  the 
offense  as  criminal,  and  by  that  means  intends  to  arrest  the 
consummation  of  the  crime. 

The  act  of  burning  the  boat  is  evidence  in  the  case,  as  it 
may,  connected  with  other  facts,  show  a  conspiracy,  or  con- 
duce to  show  it.  But  this  is  not  a  point  in  the  evidence  be- 
yond which  the  prosecution  can  not  go.  The  conspiracy 
may  be  inferred  from  attempts  to  obtain  the  money.  The 
entire  transaction  is  a  matter  for  investigation,  by  which  the 
innocence  or  guilt  of  the  defendants  may  be  shown.  As  the 
burning  of  the  boat  is  not,  necessarily,  an  act  to  consummate 
the  offense,  it  can  have  the  effect  only,  like  any  other  fact 
which  conduces  more  or  less  to  show  the  nature  of  the  trans- 
action.   The  witness  may  proceed  in  his  statement. 

Mr.  Dugan  continued — Nicholson  said  that  he  had  been  in 
bed ;  heard  a  roaring ;  got  up  and  saw  the  fire. 

A.  Jones — Lived  in  Cincinnati  in  1851-2.  Is  a  relation  of 
Pilley,  the  partner  of  Chapin.  Filley  died  the  28th  of  Octo- 
ber, in  the  year  1851. 

Mr.  Mason — Lives  at  Buffalo.  Was  at  Cincinnati  in  the 
spring  of  1852.  Called  on  Nicholson  to  ascertain  the  facts 
of  the  loss  of  the  boat.  He  said  he  got  up  about  midnight 
at  the  wood-yard  where  the  boat  stopped  to  wood,  and  paid 
for  the  wood.  He  said  that  he  sat  down  in  the  Social  Hall ; 
fell  asleep,  and  was  awaked  by  the  ringing  of  the  bell.  At 
first  saw  nothing,  but  soon  discovered  fire  bursting  from  the 
state  room  near  the  chimney. 

Witness  wished  a  memorandum  of  articles,  which  he  could 
not  give.  Nicholson  ii^oduced  witness  to  Capt.  Cummings, 
who  knocked  witness  Sfwn. 

Davis  &  Co.'s  bill  of  lading,  11,477  lbs. 
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Mr.  Carson — Lives  in  Baltimore.  The  insarancey  accord- 
ing to  the  invoice,  one  hundred  doUars  more  than  the  amount 
and  upwards  of  five  hundred  dollars  above  the  amount 
advanced  to  Smith  &c  Kissane.  The  surplus  was  paid  over 
to  them. 

Mr.  Johnson — ^Witness  is  a  confectioner.  Was  cook  on 
board  of  the  Martha  Washington.  When  loaded  at  Cincin- 
nati her  guards  were  from  six  to  ten  inches  out  of  water. 
Nicholson  kept  the  Esculapian  Springs,  in  Kentucky.  He 
and  Cummings  agreed  to  purchase  a  boat,  and  the  Martha 
Washington  was  purchased. 

The  fire  occurred  in  the  room  aft  the  chimney  on  the  lar- 
board side.  The  carpenter  was  in  the  same  room  with  the 
witness.  The  clerk's  office  was  on  the  starboard  side — ^par- 
tition between  the  room  and  chimney.  Nothing  in  the  first 
room  aft.  Was  awakened  by  the  ringing  of  the  bell,  and 
stamping.  Looked  through  the  inner  door — saw  fire  in  the 
Social  Hall.  Waked  the  carpenter,  who  was  sleeping  in  the 
same  room.  Passed  through  the  Social  Hall  into  the  cabin. 
Saw  Nicholson  running  (towards  the  haU)  in  the  cabin.  Wit- 
ness then  went  down  to  the  lower  deck — ^there  saw  Holland 
and  Nicholson. 

When  witness  first  saw  the  fire  it  was  about  four  feet  at  its 
base,  and  its  blaze  ascended  to  the  ceiling.  Boxes  were 
piled  up  on  the  larboard  side  of  the  social  hall — on  these 
boxes  were  piled  several  bundles  of  brooms,  and  of  brown 
paper.  The  fire  was  burning  on  this  paper  three  or  more 
feet.  Nicholson  kept  quiet  Capt.  Cummings  in  great  dis- 
tress returned  to  the  boat.  He  was  without  hat  or  coat,  and 
used  great  exertions  to  rescue  the  passengers.  A  man  could 
not  live  more  than  two  minutes  in  the  water,  the  cold  was  so 
intense.  The  witness  believes  the  fire  was  communicated  to 
the  boat  from  the  chimney. 

Mr.  HeariweU — ^A  bill  of  lading  of  Smith  and  Kissane,  da- 
ted early  in  March,  1852,  appeared  to  have  been  written  only 
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a  few  hoars  before,  signed  by  Nicholson,  was  presented 
When  he  first  saw  the  bill  the  ink  was  blue  and  fresh ;  after- 
ward it  became  black.  Burton  at  this  time  was  not  known 
to  the  underwriters.  Loaned  Burton  $2,000,  indorsed  by 
Dennison.  Afterward  made  another  loan  of  $1,000.  No 
interest  has  been  received.  The  note  has  been  twice  renew- 
ed. Insurance  offices  agreed  to  take  the  notes  without 
indorsements.  In  January,  1863,  the  company  advanced 
$860.  Subsequently  advances  amounted  to  a  little  more 
than  $4,000. 

Mr.  Lee — Lives  in  Boston,  and  was  engaged  in  the  com- 
mission business  in  1862.  In  pursuance  of  a  request  of  L. 
Cole,  witness  insured  for  him,  for  mess  pork  on  board  the 
Martha  Washington,  $6,000.    Insured  10  per  cent,  profit. 

Register  of  the  Martha  Washington  given  in  evidence, 
specifying  it  to  be  360  tons,  &;c. 

Mr.  Burton — Lives  in  Ohio  City.  He  became  acquainted 
with  two  of  the  Chapins  in  1846,  within  which  year  they 
failed.  He  knew  L.  FiUey,  the  partner  of  Rufus  Chapin, 
and  did  business  with  them  and  continued  to  do  busi- 
ness with  them  until  the  3d  December,  1861.  He  sold 
to  them  160  dozen,  of  sheep  skins,  and  deposited  with 
them  182  dozen.  A  short  time  after  witness  returned  home, 
.  Rufus  Chapin  came  to  Cleveland,  and  calling  on  the  witness, 
said  he  wished  to  procure  a  note  discounted  for  six  hundred 
dollars.  Witness  went  with  him  to  the  bank,  but  could  not 
procure  the  discount  of  the  note.  Chapin  wanted  to  buy 
white  sole  leather .  Witness  went  with  him  to  a  large  leather 
dealer  in  Cleveland,  but  he  would  not  sell  on  the  terms 
ofiered. 

Witness  again  went  to  Cincinnati  about  Christmas  Eve. 
Called  on  the  Chapins  the  next  morning,  and  found  Lyman 
Cole  with  them.  He  inquired  for  the  182  dozen  sheep  skins 
which  he  left  on  deposit,  and  with  the  view  of  securing  the 
Chapins  for  a  note  they  had  indorsed  for  him.    He  applied 
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for  the  sheep  skins,  Cole  being  in  possession  of  the  property. 
Cole  said :  Let  Barton  go  to  the  devil  with  the  rest  of  the 
creditors.  FiUey,  and  Barton,  and  Earl,  witness  says,  made 
an  estinlate  of  the  stock,  amounting  to  the  sum  of  $8,500. 
Witness  saw  all  the  Chapins  at  R.  Chapin's,  and  also  Kis- 
sane.  Cole  and  Capt.  Cummings  were  at  the  Chapins. 
They  had  not  200  rolls  of  white  sole  leather.  Saw  a  very 
smidl  amount  of  that  article.  Witness  also  met  Adams 
Chapin. 

The  witness  was  greatly  displeased  that  the  bales  of  sheep 
skins  which  he  left  on  deposit  were  not  delivered  to  him,  and 
threatened  to  bring  suit.  It  was  arranged  that  witness  should 
be  made  secure  through  one  of  the  insurance  offices.  This 
was  after  the  loss  of  the  boat.  The  insurance' in  the  name 
o(  Kimball  was  the  office  designated.  Adams  Chapin  pro- 
mised that  the  insurance  papers  should  be  ready.  Having 
received  the  papers,  witness  went  to  Owego  to  Kimball. 
Witness  found  him  keeping  an  eating  house  near  the  railroad. 
He  walked  with  him  some  distance  and  sat  down  on  a  log. 
Witness  informed  Kimball  that  he  had  come  to  get  his  money 
from  the  Chapins,  and  if  he  did  not  pay  him  in  fifteen  min- 
utes he  would  blow  up  the  whole  plot.  KimbaU  said  if  he 
did  he  would  blow  up  $60,000.  Kimball  agreed  to  meet  him 
in  New  York  and  pay  him  his  demand,  if  the  insurance 
money  could  be  obtained.  But  he  failed  to  obtain  the  mon- 
ey. Witness  again  threatened,  and  said  he  would  expose 
the  whole  transaction.  Kimball  said  Cole  was  never  yet 
caught. 

Some  time  after  this  he  saw  Capt.  Cummings,  the  Chapins, 
Cole,  Kimball,  and  others,  and  told  them  that  they  had  got 
to  pay  him.  The  Chapins  complained  that  the  offices  would 
not  pay.  Witness  asked  for  bills  of  purchase.  Was  in- 
formed that  the  bills  had  been  burnt  by  Chaney,  the  purchaser 
from  Cole,  supposing  they  were  of  no  importance.  This 
was  the  forepart  of  June.    Chaney  was  a  brother-in-law  of 
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L.  Cole,  and  had  bought  oat  Cole,  and  was  carrying  on  the 
bnsinesB  at  the  same  place.  Adams  Ghapin  said  Filley  & 
Ghapin  had  put  $5,400  in  the  boat. 

Witness  saw  Scarborough  and  had  some  conversation  with 
him  respecting  the  transaction.  Also  had  some  conversation 
with  Filley,  after  his  father  had  been  out  to  see  him.  Cole 
and  Kimball  had  an  interest  in  the  shipment.  Witness  told 
the  Ghapins  they  had  never  shipped  the  sheep  skins. 

The  next  visit  the  witness  paid  to  Cincinnati  his  life  was 
threatened.  Amasa  and  Lorenzo  Ghapin  came  into  his  room 
at  the  Dennison  House,  and  inquired  what  he  was  goiag  to  do 
with  or  to  them.  This  was  the  20th  October,  1852.  Witness 
replied  that  he  was  going  to  take  them  through.  They  said 
they  were  too  hard  for  that.    The  witness  replied,  we  will  see. 

The  witness  received  letters  from  Filley  &  Ghapin,  asking 
him  to  forward  to  them  sheep  skins.  At  the  time  the  witness 
sold  to  the  Ghapins  160  dozen  of  sheep  skins,  he  deposited 
with  them  182  dozen,  which  were  stored.  Ghapins  gave  him 
a  note  for  his  accommodation,  to  pay  for  the  skins  sold  by 
him.  The  defendants  said  they  had  not  bought  50  dozen  of 
sheep  skins,  except  from  him.  This  remark  was  made  by 
Adams  Ghapin,  Filley,  and  Rufus  Ghapin. 

On  cross-examination,  the  witness  said  that  the  160  dozen 
were  all  the  skins  which  witness  sold  to  the  Ghapins  the  last 
time.  Paper  presented,  signed  by  witness,  for  112  dozen  af- 
terward. Witness  took  2,000  dozen  sheep  skins  in  the  years 
1849-50  to  New  Orleans;  5,000  dozen  during  the  spring 
and  summer  of  1850  ;  6,000  dozen  in  1851 .  He  says  100,000 
dozen  might  have  been  manufactured  in  Cincinnati  in  1851. 
The  firm  of  Filley  &  Ghapin,  at  the  time  of  its  failure,  owed 
the  witness  $2,560.  Adams  Ghapin  asked  him  of  whom 
they  got  the  sheep  skins.  Said  they  got  them  from  the  wit- 
ness, and  the  witness  answered  it  was  right.  The  witness 
then  inquired  of  whom  they  got  the  sole  leather.  They 
replied,  from  different  persons.    Witness  asked  in  regard  to 
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several  suma  of  money  alleged  to  have  been  received  by  him 
from  certain  insurance  offices,  which  question  was  objected 
to ;  but  the  court  held  that  the  witness  might  be  called  to  ex- 
plain the  facts  attempted  to  be  proved,  as  to  moneys  received 
by  him,  as  such  facts  were  intended  to  be  used  against  him. 
The  witness  admitted  the  receipt  of  $5,500  from  the  insurance 
offices,  and,  in  addition,  $7,000,  which  had  been  advanced  by 
his  brother,  who  lives  in  Vermont,  as  a  loan. 

Mr.  Darr — In  Milne's  office  payment  was  made  for  the 
Martha  Washington.  A  deposit  was  made,  to  secure  the 
purchase,  in  Milne's  bank.  The  following  sums  were  paid : 
By  McGregor,  $1,000;  check  of  Smith  &c  Kissane,  $1,000 ; 
by  Capt.  Cummings,  $1,100;  in  currency,  $1,700;  transfer- 
red credit  to  McGregor,  $2,000. 

Capt.  Ross — Boat  was  registered  in  the  name  of  Choate, 
because  there  was  a  judgment  of  fifteen  or  sixteen  hundred 
dollars  against  Capt.  Cummings  in  New  Orleans.  One  trip 
in  the  name  of  Choate. 

Mr.  BreionhaH — In  1851  lived  in  Cleveland.  In  the  winter 
of  1851  Chapin  applied  to  him  for  white  sole  leather,  and 
said  he  could  not  get  white  sole  leather  for  use.  Said  he 
could  not  get  it  at  Cincinnati.    This  was  before  Christmas. 

The  testimony  on  the  part  of  the  prosecution  having 
closed,  Mr.  Ewing,  of  counsel  for  defendants,  moved  that 
Kimball  be  discharged,  on  the  ground  that  no  evidence  had 
been  given  which  inculpated  him,  in  any  respect. 

The  defendant  rose  as  soon  as  his  counsel  had  closed  his 
remarks,  and  expressed  a  wish  that  the  motion  made  by  the 
counsel  should  not  be  insisted  on.  That  he  would  abide  the 
fate  of  those  who  were  associated  with  him  in  the  indict- 
ment. 

The  counsel  then  waived  the  motion. 

The  counsel  for  the  defendants  called  their  witnesses. 
Many  of  them  answered  to  the  call — others  did  not.    An  in- 
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quiry  waB  then  made  of  the  court  by  the  defendants'  conn* 
sel,  whether  it  was  necessary  the  witnesses  should  be  sworn, 
to  entitle  them  to  claim  their  fees.  The  court  intimated  that 
it  might  be  considered  necessary  for  the  witnesses  to  be  sworn, 
by  the  accounting  officers  of  the  Treasury,  and  that  it  would 
be  the  safer  course  to  swear  them.  At  the  same  time  the 
court  said  they  did  not  consider  it  necessary.  The  counsel 
then  observed  that  they  did  not  intend  to  examine  all  the 
witnesses  summoned,  but  only  those  that  were  considered 
the  most  important.  And  as  it  was  near  the  adjourning 
hour,  the  defendants'  counsel  stated  that  if  the  court  would 
adjourn  for  dinner,  it  being  within  thirty  minutes  of  the  time, 
the  counsel  would  so  arrange  their  testimony  as  to  shorten 
the  time  of  examination.  On  that  condition  the  court  rose 
until  two  o'clock. 

After  the  close  of  the  testimony  by  the  United  States, 
Judge  Walker,  in  the  defense,  made  the  following  state- 
ment : 

May  it  please  the  court :  The  duty  of  making  a  preliminary 
statement  of  the  points  for  the  defense  has  been  assigned  to 
me.  And,  as  I  am,  in  this,  to  speak  for  all  the  counsel,  and 
all  the  defendants,  it  became  necessary,  as  I  thought,  to  re- 
duce this  statement  to  writing,  and  submit  it  to  my , associ- 
ates for  their  approbation.  The  same  reason  makes  it  pro- 
per that  I  should  confine  myself  now  to  what  I  have  written. 
I  therefore  ask  leave  to  read  to  the  jury  what  I  have  now  to 
say.  I  think  this  course  will  conduce  both  to  brevity  and 
precision. 

Oentlemen  of  the  Jury :  You  have  listened  to  the  prelimi- 
nary statement  on  the  part  of  the  government,  and  have 
seen  how  far  the  promises  then  made  have  been  per- 
formed. 

You  are  now  to  hear  from  the  other  side,  and  in  the  theory 
of  jury  trials,  your  minds  are  still  as  open  and  uncommitted 
as  when  you  first  entered  that  box.    This  is  the  theory ;  and 
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I  trost  it  is  the  fact.  I  hope  and  trust  that  you  are  prepared 
to  listen  to  oar  defense  patiently,  candidly,  earnestly  and 
without  bias. 

The  parental  government  under  which  we  live  desires  no 
victims.  These  defendants  are  as  much  her  children  as  you 
and  I ;  and  she  has  deputed  you,  their  brethren,  to  try  them, 
under  a  solemn  injunction  to  presume  them  innocent  until 
guilt  is  proved.  The  burthen  of  this  proof  she  takes  wholly 
upon  herself,  giving  to  the  accused  the  benefit  of  every  doubt. 
For  it  is  better,  far  better,  that  ninety-nine  guilty  persons 
should  escape  human  punishment,  than  that  one  innocent 
person  should  suffer  it. 

The  meaning  of  verdict  is  a  true  word  ;  and  this  tnu  ward 
you  have  sworn  to  pronounce  as  to  each  of  these  prisoners. 
You  are  not  required  to  find  the  same  verdict  as  to  all.  You 
can  convict  some  and  acquit  others,  if  the  testimony  so  re- 
quires ;  but  you  can  convict  no  one  unless  your  minds  are 
forced  to  that  residt  by  evidence  which  b  irresistible.  I  do 
not  say  that  you  must  find  innocence  impossible;  but  I  do 
say  that  you  must  find  guilt  morally  certain.  It  must  be  one 
of  those  strong  probabilities,  bordering  so  closely  upon  cer- 
tainty, that  in  any  of  the  most  grave  concerns  of  life,  you 
would  treat  it  as  a  certainty,  and  as  such,  stake  your  life  or 
liberty  upon  it,  if  the  occasion  required. 

Your  verdict  is  to  be  in  form  positive — guilty  or  not  guilty. 
But  in  practice  this  does  not  mean  that  you  feel  absolutely 
sure  of  guilt,  or  sure  of  innocence.  If  you  say  guilty^  it  im- 
plies that  the  evidence  so  clearly  preponderates  that  way, 
that  you  do  not  find  room  for  a  reasonable  doubt.  If  you 
say  not  guilty ^  it  implies  that  guilt  is  not  satisfactorily  proved 
— ^not  that  tiie  defendants  are  necessarily  and  undoubtedly 
innocent ;  but  that  they  may  be  innocent — ^perhaps  are  in- 
nocent. It  means  what  the  Scotch  verdict  of  "  not  proven" 
means — ^that  government  has  not  performed  what  it  under- 
took, namely,  to  conviiice  you  of  guilt. 

36 
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I  shall  make  no  appeal  to  your  sympathy,  but  only  to  your 
perception  of  troth,  and  sense  of  justice.  Be  sure  of  g^oilt 
before  you  pronounce  the  irrevocable  word,  for,  so  far  as  you 
are  concerned,  that  word  will  remain  irrevocable  until  the 
day  of  judgment ;  and  not  only  be  sure  of  guilt,  but  of  the 
particular  guilt  charged  in  the  indictment.  No  matter  what 
other  acts,  whether  criminal  or  illegal,  these  defendants,  or 
some  of  them,  may  have  committed,  if  they  are  not  proved 
guilty  of  this  very  crime,  they  must  be  acquitted. 

What,  then,  is  the  charge  preferred  against  these  men  ?  It 
is,  that  they  conspired  together  to  burn  this  boat  with  intent 
to  injure  underwriters.  You  have  been  told  that  the  offense 
is  complete,  when  the  conspiracy  is  formed, — that  no  overt 
act  is  necessary,  and  the  like.  This  is  trae.  But  then  the 
conspiracy  must  be  definitely  found  to  have  been  formed  for 
this  object,  namely,  to  burn  the  boat ;  and  with  this  intent, 
namely,  to  injure  underwriters.  A  conspiracy  for  any  other 
object,  or  with  any  other  intent,  is  not  within  the  indictment. 
You  might,  for  instance,  be  satisfied  that  there  was  an  inten- 
tion to  commit  fraud ;  but  if  it  were  against  any  other  per- 
sons than  underwriters — as  creditors,  for  example, — or 
against  underwriters  by  any  other  instrumentality  than  the 
burning  of  the  boat,  you  could  not  convict.  You  are  tied 
down  by  the  statute  and  the  indictment,  to  the  fact  of  a  con- 
spiracy for  this  single  object,  with  this  single  intent. 

You  are  to  find  that  all  these  men,  or  so  many  of  them  as 
you  convict,  actuallp  agreed  togetiier  to  bum  this  boat  with 
this  intent.  It  need  not  be  proved  that  they  all  met  together 
at  any  one  time,  or  in  any  one  place ;  or  that  they  wrote 
their  names  or  plighted  their  oaths  to  this  agreement.  But, 
in  some  way  or  other,  and  at  some  time  or  other,  before  the 
burning  of  the  boat,  all  who  can  be  charged  as  conspirators, 
must  have  actually  entered  into  this  specific  agreement ;  and 
this  great  leading  fact  as  the  soul  and  body  of  the  offense, 
must  be  established  by  such  definite  and  cogent  proofs,  aa 
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leaves  no  room  for  any  other  conclosion.  I  would  lay  great 
stress  upon  this  position  ;  and,  therefore,  I  repeat  that  the 
actusd  formation  of  this  specific  agreement,  and  none  other 
— including  this  very  subject,  object,  and  intent — must  be 
substantively  and  conclusively  proved. 

Now  the  proof  offered  in  this  case  is  wholly  cireumstantial. 
No  eye  saw,  no  ear  heard  them  actually  conspiring  together. 
No  two  of  them  were  ever  seen  together  under  circumstances 
not  entirely  compatible  with  perfect  innocence.  I  mean  pre- 
cisely what  I  say.  No  witness  ever  saw  any  two  or  more  of 
these  men  together,  when  their  being  so^  created  in  his  mind 
the  slightest  suspicion  that  they  meditated  crime.  They  met 
as  acquaintances,  openly  and  publicly,  and  chatted  as  ac- 
quaintances, and  that  was  all.  The  evidence,  then,  is  wholly 
circumstantial,  and,  in  the  strictest  sense  of  the  word,  not 
merely  not  positive,  but  the  farthest  from  it  possible.  And 
although  I  do  not  deny  that  a  verdict  may  properly  be  found 
on  circumstantial  evidence  alone,  if  it  be  strong  enough,  yet 
I  do  not  aver  the  settled  rule  to  be,  that  in  weighing  circum- 
stanH^l  evidence,  every  circumstance  is  to  be  rejected,  as 
proving  guilty  which  can  exist  oonsistently  and  compatibly 
with  innocence. 

There  is  another  important  rule  with  reference  to  the 
amount  of  evidence,  which  is,  that  it  must  be  proportioned  to  the 
enormity  of  the  offense.  You  would  not  convict  for  murder 
upon  as  slight  evidence  as  for  assault  and  battery,  or  petty 
larceny.  This  rule  proceeds  upon  the  idea  that  men  are  not 
fiends  or  devils — that  in  the  most  depraved  there  is  still  some 
good  left,  something  to  which  stupendous  crime  is  still  ab- 
horrent. Now,  the  charge  here  is  of  a  stupendous  crime — 
one  of  the  deepest  dye  imaginable.  When  you  come  to 
analyze  it,  you  can  hardly  conceive  that  men  stamped  with 
the  form  of  humanity,  could  concoct  or  perpetrate  it  And 
hence  you  will  require  the  very  strongest  evidence  to  make 
you  believe  it — almost  the  ocvlar  proof— tot  the  first  impulse 
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of  every  person,  not  utterly  depraved,  is  to  say,  ^  it  is  in- 
credible— ^I  cannot  believe  it — ^it  is  too  monstrous  for  belief— 
I  should  almost  doubt  my  own  eyes,"  and  the  like  strong  ex- 
pressions. 

There  is  one  error  which  jurors  not  accustomed  to  wei^ 
circumstantial  evidence,  are  very  liable  to  fall  into.  It  b,  to 
have  regard  for  the  number  of  the  circumstances  rather  than 
their  nature.  And  upon  this  the  prosecution  appears  to  have 
calculated  largely.  Now,  circumstances  are  not  like  faggolSy 
where  each  faggot  adds  just  so  much  more  to  the  bundle,  but 
rather  Uke  the  sqxaraie  links  of  a  dudn,  where  the  strength  of 
the  chain  depends  not  upon  the  number  of  links,  but  upon 
the  strength  of  each  individual  link.  We  might  not  be  able, 
and  certainly  cannot  be  required  to  break  this  entire  bundle  of 
fiiggots,  which  government  has  tied  so  industriously  together. 
But  in  diis  dkosn  rf  etridence^  which  has  been  so  long  and  so 
laboriously  forging,  we  may  be  expected,  and  certainly  shall 
be  able  to  break  many  of  the  links,  and  so,  we  trust,  sunder 
the  entire  chain.  And  in  what  manner  we  expect  to  do  this, 
it  is  now  my  province  to  infonn  you.  % 

Previous  Acquaintance. — ^We  expected  to  satisfy  you  that 
this  acquaintance  was  not  general,  but  quite  limited ;  that 
each  was  not  acquainted  with  all  the  rest,  but  some  were 
strangers  down  to  the  time  of  arrest,  never  having  even  seen 
each  other.  But  the  fact  that  some,  who  are  proved  to  have 
met,  were  acquaintances,  so  far  from  being  cause  of  suspi- 
cion, would  fully  account  for  ^eir  occasional  meetings.  It 
was  the  most  natural  thing  in  the  world,  that  they  should 
meet,  and  meet  often ;  and  it  is  therefore,  most  strange,  and 
indicative  of  a  desperate  case,  that  this  fact  of  previous  ac- 
quaintance, should  be  turned  against  them. 

Rdationskip, — ^The  four  Chapins  are  brothers,  and  Cum- 
mings  and  Kimball  married  their  sisters.  But  what  has  this 
to  do  with  proving  a  conspiracy  ?  I  submit  to  any  juror, 
looking  into  his  own  heart,  to  say  whether  the  last  person 
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whom  he  could  make  a  confidant  of  crime,  wonld  not  be  his 
own  brother — ^whether  some  hallowed  memories  wonld  not  cry 
ont  against  it.  Bat,  however  this  may  be,  the  fact  of  being 
brothers  entirely  accounts  {or  their  being  together  so  often, 
and  acting  so  much  with  and  for  each  other. 

Meetings — ^Mnch  time  has  been  taken  up  in  proving  that 
some  of  these  parties  did,  several  times,  meet  and  talk  to- 
gether— at  McGrew's  boarding-house — at  the  Walnut  Street 
House — at  the  store  of  Law — and  at  the  store  of  Filley  & 
Chapin-r-not  that  ail  or  so  many  as  half,  even,  did  meet  at 
any  one  time  or  place,— -or  in  any  secret  or  suspicious  place 
— any  den,  dark  room,  or  cavern,— or  that  they  kept  a  watch 
or  spoke  in  whispers,  or  wore  disguises,  or  started  at  strange 
sounds,  as  conspirators  would  be  likely  to  do,  but  simply  that 
they  met  in  open  day,  in  the  most  public  places,  and  talked 
politics,  and  laughed  and  joked,  like  any  other  persons.  This 
is  the  whole  extent,  and  it  looks  like  arrant  trifling,  unless 
more  were  proved.  It  may  show,  that  being  thus  together, 
and  knowing  each  other,  they  could  appoint  meetings  some- 
where  else,  to  form  a  conspiracy,  if  so  disposed ;  but  it  does 
not  even  tend  to  show  that  they  were  so  disposed,  or  did  meet 
elsewhere,  or  did  conspire.  I  would  refer  you,  as  a  specimen 
of  this  whole  class  of  witnesses,  to  L'Hommedieu,  the  presi- 
dent of  a  bank,  who  came  all  the  way  from  Cincinnati  to  tes- 
tify, that  while  boarding  at  the  Walnut  Street  House,  he  saw 
three  or  four  of  these  defendants,  talking  together  three  or 
four  times — two  certainly — exactly  as  they  talked  with  all 
their  acquaintances,  and  as  all  other  people  talk  together. 

Motives — ^When  a  great  orime  is  charged,  we  naturally 
look  for  an  adequate  motive  ;  and  where  several  persons  are 
charged  with  committing  it,  we  expect  an  equally  powerful 
motive  as  to  all.  This  proceeds  upon  the  idea  that  the  veri- 
est human  monster,  not  absolutely  insane,  will  not  gratui- 
tously and  in  mere  wantonness,  commit  a  great  crime.  Now 
the  only  motive  here  presented  is,  gain  by  false  insurances — 
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and  this  could  only  apply  to  those  who  had  effected  insure 
ances  either  wholly  fictitious  or  greatly  overvalued — and 
could  not  apply,  either  to  those  who  had  no  insurance,  or  had 
insurance  under  the  actual  value ;  because  they  must  inevi- 
tably be  losers  by  the  destruction  of  the  boat.  And  we  sub- 
mit that  there  b  no  sufficient  proof  that  any  one  of  the 
defendants  had  an  insurance  wholly^ fictitious,  or  overvalued. 
At  the  very  most  a  suspicion  only  is  created  in  any  instance ; 
^nd  although  it  is  impossible,  generally,  to  prove  a  negative, 
we  expect  to  come  so  near  to  it,  as  to  remove  any  suspicion 
which  has  been  thrown  over  these  insurances. 

As  to  the  insinuation  that  here  was  a  joiM  stock  concern, 
or  co-partnership^  in  which  all  were  to  share  the  gains  in  some 
agreed  propositions,  it  is  a  mere  insinuation,  unsupported  by 
a  particle  of  proof.  There  is  no  evidence  which  even  tends 
that  way. 

Purchase  of  the  boat. — It  is  claimed  that  this  was  the  first 
overt  act  in  pursuance  of  a  conspiracy,  previously  formed. 
But  we  expect  to  satisfy  you,  that  in  this  there  was  nothing 
in  the  slightest  degree  suspicious — ^that  Cummings  was  the 
sole  owner,  though  Choate's  name  was  used,  to  avoid  a  seiz- 
ure at  New  Orleans — that  he  paid  $9,000,  which  was  all  the 
means  he  had,  and  raised  at  the  moment  with  no  small  dif- 
ficulty— a  difficulty  which  €dl  the  alleged  conspirators  to- 
gether could  not  have  experienced — that  the  value  was  less 
than  first  asked,  and  not  an  extravagant  one — that  the  sea- 
son was  one  of  the  best,  and  she  would  probably  have  paid 
for  herself  in  three  or  four  trips — ^that  so  far  from  being  con- 
summated in  a  huny,  the  negotiation  was  postponed  for  one 
whole  trip,  to  get  the  means  together,  and,  in  short,  that 
every  thing  connected  with  the  purchase,  had  the  appear- 
ance of  a  fair  business  transaction — and  so  with  the  insur- 
ance. The  boat  was  only  insured  for  half  her  cost,  $4,500, 
and  the  freight  list  for  about  two-thirds,  or  $2,500,  which 
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last  would  have  been  considerably  less,  but  for  the  ad- 
vice of  McGregor  and  Choate. 

The  alleged  false  shipments, — The  proof  by  the  u^ovemment 
is  whoUy  of  a  negative  character.  Dealers  in  leather  do  not 
believe  Filley  &  Chapin  had  200  sides  of  white  sole  leather ; 
nor  dealers  in  sheepskins  that  they  had  1600  dozen  of  them. 
Those  who  casually  visited  their  store  and  factory,  do  not 
believe  they  had  so  many  boxes  of  boots,  &c.,  as  purport  to 
have  been  shipped.  McGrew  and  his  son  think  Edwards 
must  have  been  a  pauper  dependant  upon  Stephens,  and 
Stephens  an  adventurer  without  much  means.  These  mre 
fair  specimens  of  this  whole  class  of  evidence.  Now,  we  ex- 
pect to  meet  this  negative  testimony,  as  to  all  who  are  here 
upon  trial,  by  positive  evidence  that  the  goods  were  there. 
In  this  we  shall  not  assail  the  veracity  of  the  government  wit- 
nesses, because  they  swear  to  no  facts.  But  we  shall  satisfy 
you  that  one  afEjrmative  is  worth  a  hundred  such  negatives. 
With  respect  to  Filley  &  Chapin,  we  do  not  deny  that  they 
were  attempting  to  place  their  property  beyond  the  reach  of 
their  creditors.  This,  though  not  proper,  is  what  many  men 
in  failing  circumstances  have  done  before  ;  and  so  far  from 
tending  to  prove  a  conspiracy,  it  actually  explains  many  cir- 
cumstances which  might  otherwise  appear  suspicious.  It 
accounts  for  the  sale  to  Cole,  their  largest  creditor,  which  was 
a  real  transaction.  It  accounts  for  their  consignment  to 
Eamball,  and  for  the  shipment  by  Adams  Chapin.  They 
were  threatened  with  executions,  and  were  determined  to 
keep  in  their  own  hands  the  means  of  compounding  with 
creditors.  We  do  not  qontend  that  this  was  right,  but  we 
shall  satisfy  you  that  it  was  the  fact.  And,  that  in  this  view 
they  did  not  regard  a  little  loss  by  shipping  to  an  eastern 
market.  To  them  it  was  not  like  sending  coals  to  New- 
castle. 

The  capacity  of  the  hoot. — Here  again  we  shall  array  posi- 
tive against  negative  testimony.     We  shall  show  that  the 
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boat  was  loaded  to  her  utmost  capacity ;  and  that,  too,  by 
the  advice  of  the  pilot,  that  she  might  run  better  through  the 
floating  ice.  We  shall  ako  show  that  her  capacity  was  folly 
equal  to  all  that  was  claimed  to  be  on  board,  whether  we  re- 
gard weight  or  bulk. 

DcfodopmenU  of  the  wreck. — It  is  claimed  that  as  no  remains 
of  leather,  or  skins,  or  boxes,  were  discovered,  they  never 
could  have  been  on  board.  If  we  had  not  positive  proof  to 
the  contrary,  as  we  have,  this  inference  would  not  be  justified, 
because  we  shall  satisfy  you  of  the  probability,  at  least,  that 
what  was  not  consumed  by  the  flames,  was  washed  out  and 
sunk,  before  the  wreckers  took  possession.  As  to  the  con- 
duct of  Holland  in  leaving  the  wreck  as  he  did,  no  one  can 
blame  him ;  and  even  if  he  deserved  blame,  it  does  not  either 
make  a  conspiracy  or  prove  one.  The  same  remarks  apply 
to  Chandler,  who  received  the  savings  by  order  of  the  cap- 
tain, and  offered  to  pay  over  the  proceeds,  but  was  reftused. 
As  to  Holland,  he  certainly  appropriated  nothing  to  himself, 
but  lost  all.  His  life  was  threatened  by  those  land  pirates. 
He  had  no  suitable  clothing  or  shelter,  and  he  could  do  no 
good  by  remaining.  As  to  Gummings,  he  came  to  the  wreck 
by  the  flrst  boat,  and  did  all  he  could  through  Taggart  & 
McNeil.  He  put  nothing  in  his  own  pocket,  but  simply 
made  the  things  saved  pay  the  salvage.  The  rest  was  placed 
in  charge  of  Chandler,  who  is  not  here  to  answer  for  his  con- 
duct. He  may  have  pocketed  some  of  the  savings,  but  this 
is  no  proof  of  a  conspiracy.  He  certainly  was  not  on  or 
near  the  boat  when  burned,  but  came  up  with  Cummings 
from  New  Orleans. 

Ths  Suspected  Insvrances. — I  presume  it  is  evident  that  no 
investigation  was  ever  conducted  with  greater  pecuniary 
means,  or  with  more  zeal,  industry,  and  ability — ^which  mo- 
ney can  always  purchase — ^than  this.  And  yet,  with  all  this 
outlay,  there  has  not  been  discovered  a  single  instance  of 
double  insurance,  or  a  single  instance  of  over  insurance,  or 
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a  single  instance  of  simulated  freight.  By  this  last  I  mean, 
that  nothing  of  cargo  has  been  fotmd  which  was  not  what  it 
purported  to  be — no  barrels  or  boxes  filled  ?dth  bricks,  or 
stones,  or  scraps  of  iron,  or  sand,  or  any  other  false  contents* 
Yet,  any  one  who  has  read  the  cases  of  conspiracy  to  de- 
fraud, either  by  false  shipments  or  false  insurances,  must  be 
aware  that  these  are  the  contrivances  generally  resorted  to. 
While  here,  the  insurances  are  either  wholly  real,  or  wholly 
fictitious.  There  were  no  effigies.  The  goods  were  all  there, 
or  none  there ;  and  there  was  no  seeming  substitute.  There 
was  the  actual  thing,  or  nothing.  This  is  one  very  remark- 
able feature  of  the  osBe ;  and  another  is,  that  most  of  the 
insurances  are  proved  by  the  government  to  have  been 
real. 

The  insurance  on  the  boat  was  real,  and  for  only  half  her 
actual  cost.  The  insurance  on  the  freight  list  was  real,  and 
for  much  less  than  its  actual  amount.  Cnmmings  would 
have  had  it  about  one-third,  but  was  persuaded  by  McGregor 
and  Choate  to  put  it  up  to  $2500,  which  was  still  much  be- 
low its  real  value.  So  the  bar  insured  by  Nicholson  in  his 
own  name — ^not  in  the  name  of  Laws,  as  was  testified  by 
Chew — ^was  a  real  thing ;  and  no  one  who  has  traveled  on 
steamboats  can  doubt  that  $500  was  a  small  valuation  for 
the  right  to  the  bar,  and  the  fixtures  and  liquors.  Kissane's 
insurance  was  aU  the  way  to  Califomia — a  useless  waste,  if 
the  boat  was  never  to  reach  New  Orleans.  The  same  re* 
mark  applies  to  the  ample  outfit  of  the  boat,  and  the  supply 
of  wood  immediately  before  the  burning.  Conspirators  for 
money  would  have  been  more  saving. 

The  Letter  of  Kissojie. — I  trust  you  will  read  this  letter  very 
carefully,  and  more  than  once.  I  have  done  so ;  and  it  seems 
to  me  to  be  the  natural  outpouring  of  an  almost  broken- 
hearted, but  innocent  man.  It  has  the  hope  and  faith  of  an 
innocent  man.  Its  caution  to  Nicholson,  not  to  be  arrested 
at  present,  and  to  take  care  of  his  papers,  are  justified  by 
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his  own  experience,  when  arrested,  manacled,  and  searched, 
'^  like  a  dog,"  as  he  says  ;  and  by  the  public  clamor  then  so 
rife  against  all  concerned.  Its  reference  to  Pngh  and  Galla- 
gher does  not  in  any  way  implicate  those  gentlemen,  and 
simply  looks  to  a  fair  trial,  conducted  by  a  prosecutor  not 
hostile,  and  before  a  jury  not  packed.  Its  reference  to  the 
Chapins,  though  not  altogether  kind,  is  entirely  harmless, 
referring  only  to  placing  their  property  beyond  the  reach  of 
creditors.  In  short,  there  is  not  a  word  in  it  which  an  inno- 
cent man,  whether  under  accusation  or  not,  might  not  write 
to  a  friend  who  was  under  such  an  accusation  as  this ;  or 
such  a  suspicion  as  is  referred  to  in  the  beginning  of 
the  letter — I  mean  that  of  the  forgery — which  may  have  been 
the  object  of  writing  the  letter.  As  to  obtaining  possession 
of  this  letter,  it  is  manifest  that  he  considered  its  interception 
an  outrage,  which  justified  its  recaption  in  any  manner,  and 
in  this  he  will  find  many  to  agree  with  him.  This  viokUion 
oflettersy  for  any  purpose,  is  in  itself  a  high  crime. 

Burning  of  the  Boat. — This  is  charged  as  the  obfect  of  the 
alleged  conspiracy.  The  boat  was  actually  burned,  and  yon 
are  asked  to  infer  that  the  burning  was  by  design — ^that  she 
was  set  on  fire  purposely,  and  in  pursuance  of  a  previous 
agreeifient.  This  is  the  whole  strength  of  the  case  made  by 
the  prosecution.  If  it  fails  here,  it  fails  altogether.  But  why 
are  you  required  to  draw  this  inference  ?  Certainly  not  fix>m 
the  mere  fact  of  burning.  Hundreds  of  boats  have  been 
burned  before,  and  the  same  boat  has  been  on  fire  fifty  times 
in  a  year — ^so  says  Captain  Irwin — and  no  such  inference  was 
drawn.  But  it  is  said  the  circumstances  indicate  design  ;  and 
I  admit  that  if  this  be  so — if  this  boat  was  designedly  and 
not  accidentally  burned — ^then  some  of  these  defendants 
ought  to  be  convicted ;  but,  on  the  other  hand,  if  this  boat 
was  accidentally  and  not  designedly  burned,  then  there  is 
not  proof  enough  to  create  even  a  suspicion  of  guilt.  Here, 
as  I  said,  is  the  turning  point  of  the  case.    Now,  no  eye  saw 
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how  the  fire  originated.  The  evidence  is  wholly  circumstan- 
tial, and  the  conclasion  must  be  drawn  from  a  comparison  of 
probabilities. 

The  time  was  shortly  after  midnight.  The  weather  was 
the  coldest  ever  known.  The  place  was  the  middle  of  the 
river,  where  the  water  was  fifty  feet  deep,  and  the  distance 
to  the  shore  some  300  yards.  That  shore,  too,  was  a  steep, 
blufi*bank,  almost  perpendicular,  and  with  no  shoal  water. 
If  the  tiller  rope  should  take  fire,  the  boat  would  never  reach 
the  shore.  If  it  did  reach  the  shore,  there  was  no  place  for 
fastening,  and  she  could  not  be  stranded.  If  any  should 
plunge  into  the  river,  to  save  themselves  by  swimming,  they 
must  be  chilled  instantly.  In  a  word,  when  the  fire  was  first 
discovered,  the  probabilities  were  a  hundred  to  one,  yes,  a 
thousand  to  one,  that  not  one  soul  would  escape.  Nothing 
but  the  wonderful  self-possession  and  precaution  of  the  pilot 
— ^first,  in  turning  the  boat  to  the  shore  when  he  smelt  fire 
before  he  saw  it ;  and  secondly,  in  directing  the  engineer  to 
keep  one  of  the  engines  working  aft;er  the  boat  reached  the 
shore,  in  order  to  keep  her  there,  when  she  could  not  be  fast- 
ened, because  the  rope  was  frozen — together  with  the  blessed 
escape  of  the  tiller  rope  from  the  rapid  flame — nothing  but 
this  saved  one  soul  from  perishing. 

Besides,  if  the  boat  was  to  be  burned,  there  was  no  occa- 
sion for  doing  it  then  and  there,  but  every  thing— even  the 
horrors  of  suicide  and  murder — suicide  of  the  three  conspir- 
ing officers,  and  murder  of  all  the  rest,  passengers  and  crew 
— against  the  selection  of  that  time  and  place.  The  boat 
had  just  wooded ;  been  locked  to  the  shore  for  nearly  an 
hour.  Why  not  fire  her  then;  when  all. the  persons  who 
might  detect  the  act  were  busy  on  shore,  and  when  every  soul 
on  board  might  escape  ?  Why  so  uselessly  heap  up  crime ; 
murder  upon  arson,  and  both  upon  conspiracy  ?  Why  create 
the  necessity  of  those  heroic  acts,  by  which,  after  the  burn- 
ing wreck  reached  the  shore,  the  captain  and  mate  would 


672  OfflO. 

The  United  States  v.  Lyman  Cole  et  al. 

have  lost  their  lives,  bat  for  the  accident  of  a  skiff  from  a  flat 
boat  coming  to  their  deliverance  ?  Why  play  a  game  of 
hazard  against  such  tremendous  odds  ?  Why  not  avoid  gra- 
tuitous murder,  which  was  conunitted  if  they  burned  the  boat, 
and  motiveless  suicide,  which  was  in  the  highest  degree 
probable  ?  We  expect  to  satisfy  you,  beyond  all  doubt,  that 
the  burning  was  accidental,  and  that  there  was  not  even  a 
rumor  of  suspicion  to  the  contrary,  until  got  up  by  the  in- 
surance companies  long  after. 

The  absence  of  Three  of  the  Accused. — The  government  en- 
deavors to  make  something  out  of  the  fact,  that  tiiree  of  the 
accused  are  not  here  to  stand  their  trial.  Stephens  has  never 
been  arrested,  and  we  know  not  where  he  is.  Chandler  was 
arrested,  but  discharged  upon  the  preliminary  examination, 
and  not  again  arrested.  We  know  not  where  he  is.  So  that 
neither  of  these  can  be  truly  said  to  have  absconded.  Nich- 
olson, it  is  true,  has  forfeited  his  bail,  and  we  know  not  where 
he  is.  But,  as  to  these  three,  we  assume  these  positions : 
First,  the  other  defendants,  who  are  here,  are  in  no  way  re- 
sponsible for  their  acts,  any  ftirther  than  they  are,  by  other 
evidence,  connected  with  them ;  and,  secondly,  as  a  conse- 
quence of  the  first,  they  can  not  be  expected  to  explain  those 
acts.  It  is  enough  for  them  to  be  required  to  explain  their 
own,  or  such  of  them  as  are  susceptible  of  explanation.  But 
acts,  in  themselves  innocent^  require  no  explanation.  And  as 
to  the  acts  of  the  absent,  it  is  enough  to  say,  that  any  expla- 
nation by  us  is  not  to  be  expected,  for  want  of  the  means 
of  information.  It  would  be  requiring  us  to  do  the  impossi- 
ble. 

The  Presence  oj  Nine  of  the  Accused, — If  the  absence  of  three 
of  the  accused  affords  any  presumption  against  them,  then 
the  presence  of  the  nine  affords  an  equally  strong  presump- 
tion in  their  favor.  We  expect  to  show  you  that  long  before 
their  first  arrest  they  were  apprised  of  the  suspicions  whis- 
pered against  them,  and  might  have  fled  without  involving 
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bail.  That  Holland,  hearing  of  the  arrest  of  others^  gave  no- 
tice where  he  might  be  found  and  arrested.  That  Adams 
Chapin,  Rufns  Chapin,  and  Kimball^never  were  arrested,  but 
voluntarily  sm^rendered  themselves.  That  all  the  nine,  ex- 
cept Kissane,  have  been  on  bail  ever  since,  and  he  remained 
on  bail  until^reaaons  not  connected  with  this  case,  recently 
deprived  him  of  this  privilege.  Yet  these  nine,  with  the  most 
ample  opportanities  for  escape,  are  all  here  to  meet  the 
gravest  charge  ever  preferred  against  men.  And  because 
they  are  here,  under  these  circumstances,  we  claim  for  them 
the  benefit  of  the  very  strong  presumption  thus  created  in 
their  favor.  For,  unless  conscious  of  innocence,  why  are 
they  here  ? 

Cambinations  against  them. — We  expect  to  satisfy  you  that 
the  merit  of  standing  trial,  although  conscious  of  innocence, 
is  greatiy  enhanced  by  two  considerations. 

In  the  first  place,  a  large  and  influential  portion  of  the 
press — ^not  all,  for  there  have  been  some  noble  exceptions — 
has,  from  the  first  hour  of  arrest  up  to  this  hour,  pursued  them 
witii  a  malignity  and  pertinacity  wholly  unexampled — piling 
up  surmise  upon  surmise,  rumor  upon  rumor,  and  falsehood 
upon  falsehood,  day  after  day,  and  month  after  month,  until 
a  public  opinion  has  been  manufactured  which  might  well 
appal  the  stoutest  heart  That  this  persecution  has  follow- 
ed them  into  this  very  court-house,  and  poured  forth  its  ven- 
om upon  court  and  counsel,  for  the  sole  reason  that  in  order 
to  secure  a  fair  trials  these  poisoned  influences  were  exclu- 
ded from  this  room ;  yet  these  men  thus  hunted  down  and 
pre-condemned,  are,  nevertheless,  here. 

In  the  second  place,  there  is  a  combination  back  of  these 
newspapers,  not  a  whit  less,  but  even  still  more  formidable 
— a  conspiracy  among  numerous  corporations,  wielding  mil- 
lions of  capital,  and  reaching  all  over  the  Union,  to  procure 
the  conviction  of  these  men — some  of  them  too  poor  to  pay 
either  counsel  or  witnesses ;  in  pursuance  of  which  conspir- 
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acy,  venal  newspapers  have  been  subsidized,  and  agents  of 
all  sorts  from  respectable  down  to  base  and  basest,  hired  at 
large  expense  to  effect  their  purpose.  Yet,  these  men,  who 
might  have  been  elsewhere,  have  dared  to  defy  this  tremendous 
moneyed  power,  exerting  itself  through  these  most  formidable 
agencies.  Why  have  they  not  long  ere  this  placed  them- 
selves where  no  extradition  treaty  could  reach  them  ? — as,  in- 
deed, the  District  Attorney,  at  the  last  term,  predicted  they 
would — and  said  that  nothing  short  of  Omnipotence  could 
keep  them  here,  if  out  on  bail.    Yet  these  men  are  here ! 

Sueing  the  Insurance  Componf^^.-^ Much  stress  appears  to  be 
Imd  on  the  fact  that,  in  every  instance  where  the  insurance 
money  has  not  been  paid,  suit  has  been  brought.  We  expect 
to  satisfy  you  that  this  is  a  circumstance  wholly  in  our  favor 
— ^that  it  is  precisely  the  course  which  honest  men  would  and 
do  take.  Had  they  refrained  from  prosecuting  when  pay- 
ment was  refused,  and  the  reason  stated,  viz ;  the  inten- 
tional burning  of  the  boat,  it  would  have  looked  as  if  they 
feared  to  face  an  investigation.  But,  by  commencing  suits, 
and  thus  defying  the  insurance  companies,  they  have  either 
exhibited  a  foolhardiness  which  is  inexplicable,  or  a  con- 
sciousness of  innocence  which  is  irresistible.  No  one  can 
doubt  that  if  these  claims  had  been  given  up,  this  prosecution 
would  never  have  been  gotten  up.  This  is  manifest  from 
what  transpired  at  the  meeting  of  the  underwriters,  as  testi- 
fied by  Ghoate.  All  they  wanted  was  to  avoid  payment. 
Public  justice  was  nothing  to  them  then,  and  they  even  now 
say  they  have  been  opposed  to  this  prosecution. 

Conduct  of  the  Defendants. — The  general  character  of  the 
defendants  has  not  been  put  in  issue,  and  is  not  therefore  a 
subject  of  comment.  But  their  previous  position  in  society, 
and  their  conduct  generaUy,  from  the  time  when  the  con- 
spiracy is  alleged  to  have  been  formed,  up  to  the  present  mo- 
ment, are  in  issue,  and  are  fair  subjects  of  proof  and  com- 
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ment ;  and  in  this  connection  I  desire  to  call  your  attention 
to  several  points. 

Most  of  them  are  heads  of  families,  occupying  respectable 
positions,  and  for  whom  they  reputably  provide, — and  have 
wives  and  children  who  love  and  depend  upon  them. 

Most  of  them  have  been  engaged  in  regular  business,  which 
they  have  pursued  attentively  and  industriously,  until  they 
came  to  meet  you  here. 

In  their  transaction  of  business,  connected  with  the  lading 
of  this  boat,  there  are  some  matters  which  the  government 
thinks  suspicious  ;  but  so  do  not  I.  For  instance,  Kissane, 
without  any  disguise  of  handwriting,  or  otherwise,  filled  up 
some  of  Cole's  invoices,  he  being  better  acquainted  with  such 
transactions,  and  having  made  sales  to  Cole..  So  Cole  used 
Filley  &  Chapin's  blanks,  after  his  purchase,  striking  out 
their  names,  and  inserting  his. 

In  like  manner,  some  of  Smith  &  Kissane's  blank  bills  of 
lading  were  used  on  this  boat  for  other  persons,  by  striking 
out  their  names,  and  inserting  others.  Now,  these  things 
are  precisely  what  conspirators,  watchful  to  cover  up  every 
track,  would  not  have  done ;  and  yet  precisely  what  inno- 
cent men,  thinking  no  evil,  and  therefore  taking  no  precau* 
tion,  would  be  very  likely  to  do.  And  the  same  remark 
applies  generally  to  the  perfect  openness  and  apparent  un- 
consciousness which  characterize  all  their  conduct. 

It  is  to  be  remembered,  that  from  a  period  not  definitely 
fixed,  but  certainly  anterior  to  the  purchase  of  the  boat,  ac- 
cording to  the  hypothesis  of  government,  each  of  these 
defendants  had  become  the  depository  of  a  guilty  secret — a 
horrid  and  horrible  secret— one  which  the  human  heart  was 
never  made  to  hold — which  would  struggle  for  utterance  con- 
tinually— ^through  every  word,  and  look,  and  act,  and  if  the 
possessor  were  one  instant  off  his  guard,  must  and  would 
betray  him ;  and  yet,  although  by  the  most  wonderful  retro- 
spection ever  brought  to  bear  upon  the  past,  the  behavior  of 
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these  men  daring  that  awfol  period  has  been  scrutinized,  as 
it  were,  with  an  universal  eye,  not  one  word,  or  look,  or  act, 
has  been  discovered  which  indicates  the  hiding  of  so  tremen- 
dous a  secret.  Think  of  this,  gentlemen,  more  especially 
after  the  boat  had  started— could  those  who  were  left  behind, 
in  dread  suspense,  sleep  as  usual,  eat  as  usual,  or  work,  or 
talk,  or  act,  as  usual?  It  is  not  possible.  The  good  Gk>d 
never  made  his  creatures  to  be  capable  of  such  seeming. 

But  this  is  not  all.  The  boat  was  burned,  many  of  the  in- 
surances paid,  and  then  suspicions  were  excited.  Atfirst  they 
were  only  whispered  in  the  secret  conclave  of  the  underwrit- 
ers. To  that  they  were  to  be  confined,  and  the  conduct  of  the 
suspected  most  carefully  and  secretly  watched.  But  there  was 
one  noble-hearted  man — ^himself  afterwards  most  treacherous- 
ly charged,  and  then  discharged — ^Imean  Capt.  Ghoate — ^who 
demanded  an  open  proceeding  by  arrest,  or  he  would  make 
known  the  secret  charge.  The  open  proceeding  was  de- 
clined, and  he  did  make  known  the  accusation  and  machina- 
tions of  this  conclave  of  underwriters,  of  which  one  Mason 
'was  the  most  prominent  actor.  The  first  result  was  that 
Cummings  chastised  him.  This  would  be  the  first  impulse 
of  an  innocent,  but  the  last  of  a  guilty  man.  If  the  accusa- 
tion was  false,  the  verdict  of  every  manly  heart  would  be, 
"  served  him  right.^^  Most  innocent  men  would  right  such  a 
torong  in  some  way  or  other.  They  chose  this  way.  But  I 
am  not  here  to  defend  the  charge  of  assault  and  batteiy. 
However  much  Mason  was  battered  ,'A«  has  his  remedy  else- 
where. What  I  wish  you  to  observe  is,  that  from  the  mo- 
ment of  the  first  promulgation  of  suspicion — ^nay,  firom  the 
moment  it  came  to  be  secretly  entertained,  down  to  this  mo- 
ment— ^the  conduct  of  these  men  has  been  watched  with 
more  than  the  eyes  of  Argus — not  by  retrospection^  as  before, 
but  by  direct  and  most  concentrated  vision. 

And  yet  I  aver  that  since  that  time,  and  down  to  this,  there 
is  not  one  look,  or  word,  or  act,  of  any  of  the  defendants  here 
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on  trial,  which  is  not  consistent  with  perfect  Innocence.  If 
there  be,  you  will  be  able  to  pat  your  finger  on  it.  But  I 
am  entirely  confident  that  their  behavior  will  stand  the 
severest  scrutiny.  They  have  not  behaved  like  guilty  men, 
and  do  not  now  behave  so.  I  am  satisfied  that  you  must 
have  expected  to  meet  a  very  dififerent  sort  of  men,  when  you 
came  to  try  so  grave  a  charge. 

General  Aspect  of  the  Evdence. — I  think,  gentlemen,  that 
you  must  have  been  disappointed,  as  I  certainly  have  been, 
in  the  kind  of  evidence  upon  which  you  are  asked  to  find  a 
verdict  of  conviction.  The  learned  counsel  has  repeatedly 
said  in  your  hearing  that  the  evidence  would  **  grow  up"  as 
the  case  progressed.  I  presume  he  meant  as  *'  tall  oaks 
from  little  acorns  grow."  We  have  had  enough  of  the  little 
acorns  to  plant  a  forest,  but  I  can  not  see  one  of  the  tall 
oaks.  It  seems  to  me  that  the  spirit  and  vigor  of  the  attack 
have  not  at  all  come  up  to  the  loflty  phrase  of  the  mani- 
iesto. 

Considering  the  long  time  for  preparation,  the  vast  expen- 
diture of  money  and  labor  to  get  up  the  case,  and  the  con- 
summate ability  of  all  sorts  employed,  to  say  nothing  of 
some  of  the  means — I  say,  considering  all  these  things,  it 
would  not  be  unreasonable  to  expect  some  very  clear  and 
definite  proof,  both  of  the  acttud  formation  of  the  conspiracy 
to  bum  the  boat,  and  of  the  actual  burning  of  the  boat  by 
design^  in  pursuance  of  such  conspiracy.  For  this  conspir- 
acy, as  charged,  is  a  very  distinct  and  definite  thing.  It  must 
have  had  a  subject,  object,  and  intent, — a  beginning,  middle, 
and  end.  Some  one  must  have  first  suggested  it  to  some  other 
one,  and  he  to  another,  and  so  on,  until  all  were  initiated  as 
conspirators. 

There  must  have  been  a  time,  place,  and  manner  of  doing 

all  this.    And  there  must  have  been  some  momentous  de^ 

tails  to  be  arranged — as  how  many  and  who  were  to  be  let 

into  the  perilous  secret.    Should  passengers  be  received  for 
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gratuitouB  murder?  Should  cargo  be  taken  on  board  for 
gratuitous  destruction  ?  To  what  extent  should  useless  sup- 
plies be  taken,  or  useless  insurances  be  effected  ?  When  and 
ivhere  should  the  boat  be  burnedi  and  who  should  apply  the 
torch  ?  All  of  these  and  many  more  details  entered  into  the 
idea  of  this  conspiracy,  if  there  was  one. 

And  yet  there  is  not  a  single  item  in  this  vast  account  as  to 
which  you  have  any  definite  proof.  You  can  not  say  with 
whom,  or  when,  or  where  the  conspiracy  originated,  or  how 
it  was  formed,  or  how  it  was  to  be  executed.  All  is  vague, 
shadowy,  and  uncertain.  Instead  of  that  clear  light  by 
which  you  might  see  the  truth  unmistakably,  you  are  asked 
to  grope  along,  through  mist  and  fog,  and  feel  your  way  from 
fact  to  fact,  until  you  get  through  this  "  mighty  maze,"  with- 
out a  plan. 

You  are  asked  to  construe  negative  testimony  into  posi- 
tive— possibilities  into  certainties — proof  of  what  men  could 
do,  into  proof  of  what  they  did — ^to  supply  from  imagination 
what  is  wanting  in  the  testimony — in  short,  to  convict  these 
men  upon  private  suspicion  and  public  clamor,  all  got  up 
and  fomented  by  interested  corporations — ^bodies  politic  and 
corporate,  but  without  souls. 

Are  you  prepared  for  this  ?  I  trust  not,  and  I  think  the 
evidence  now  to  be  introduced  will  make  dear  the  innocence 
of  the  defendants. 

The  witnesses  for  the  defense  were  then  examined  in  the 
following  order : 

Isaac  Cough — ^Was  the  partner  of  Capt.  Choate.  He  was 
asleep  on  the  starboard  side,  in  the  front  room.  Looked  over 
the  larboard  side  when  waked  by  the  ringing  of  the  bell  and 
stamping  of  Capt.  Choate,  and  saw  the  fire  breaking  up  near 
the  chimney.  Went  down  on  the  derrick  to  the  lower  deck, 
where  he  found  the  hands  in  great  confusion.  Capt.  Cum- 
minga  was  without  a  coat,  exerting  himself  to  the  utmost  to 
rescue  the  passengers.    The  cold  was  intense. 
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Mr.  Williams — Was  on  board  the  Martha  Washington  in 
1848  and  1849  as  Mate.  The  boat  was  apt  to  take  fire.  It 
was  on  fire  fifteen  or  twenty  times  while  witness  was  Mate. 
The  boat  was  liable  to  take  fire  on  the  larboard  side  from  the 
chimney.  Witness  never  knew  a  boat  sink  firom  overload* 
ing.  The  fires  spoken  of  by  witness  generally  took  place 
from  the  chimney  on  the  larboard  side  of  the  boat,  the  same 
where  the  fire  occm'red  when  the  boat  was  burnt.  The  boat 
will  carry  650  tons. 

On  being  cross-examined,  the*witness  stated  that  in  the 
last  up-river  trip  of  the  boat,  she  took  fire  three  times  in  one 
day,  from  the  same  chimney.  This  was  on  the  Mississippi 
river  under  the  command  of  Capt.  Irwin.  Never  knew  fire 
to  take  place  on  the  starboard  side  from  the  chimney. 

Andrew  Wilson — Witness  has  been  on  the  river  since  1841. 
Has  been  a  Mate  on  other  boats.  The  Martha  Washington 
will  carry  700  tons. 

Jesse  Camphdl — Has  been  on  the  river  ten  or  twelve  years. 
The  steamboat  Charles  Hammond  is  the  same  size  as  the 
Martha  Washington.  The  Charles  Hammond  can  carry  700 
tons.  After  her  guards  are  reached  by  the  water,  the  Charles 
Hammond  could  carry  150  tons.  Witness  says  it  is  a  com* 
mon  occurrence  for  boats  to  take  fire  firom  the  chimney.  The 
Daniel  Webster  took  fire  from  chimney,  and  thirty  persons 
on  board  of  her  were  lost. 

The  witness  was  at  the  place  where  the  boat  was  burnt. 
It  was  a  most  unfavorable  place  for  landing.  The  banks 
were  high  and  steep — in  some  places  almost  perpendicular. 

John  Bergamire — Witness  was  assistant  engineer  on  board 
the  Martha  Washington.  Was  on  her  two  months  before  as 
third  engineer.  Saw  candle  boxes  piled  up  on  deck  on  both 
sides — extended  back  to  wash  house  on  the  larboard  side. 
While  fires  were  being  made  at  the  wharf  in  Cincinnati  saw 
persons  engaged  in  carrying  sole  leather  on  board  the  boat. 
The   witness   thinks   from    seventy-five   to  one   hundred 
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roUa  were  taken  in,  noticed  or  observed  by  him.  Witness 
don^t  remember  that  he  ever  saw  a  boat  more  heavily  loaded 
than  the  Martha  Washington.  Was  sleeping  in  the  second 
room ;  was  awakened  by  the  cry  of  fire  ;  saw  fire  on  the  lar- 
board side ;  went  down  to  the  lower  deck  on  the  starboard 
side ;  jamped  from  the  bow  to  reach  the  log  in  the  river, 
which  extended  to  the  shore ;  did  not  reach  it  and  fell  into 
the  river ;  the  boat  was  some  twenty  or  thirty  feet  from  the 
shore ;  swam  to  the  shore. 

The  witness  was  crosa«examined  as  to  the  sole  leather. 
Did  not  count  the  rolls ;  estimated  them. 

Mr.  Painter — ^The  Martha  Washington  would  carry  650 
tons  and  upwards.  Twenty  tons  in  addition  would  have  lit- 
tle effect.  Witness  has  been  a  mate ;  says  the  mate  directs 
the  loading  to  be  put  on  board.  Fires  on  boats  are  common ; 
generally  from  the  chimney.  The  Charles  Hammond  will 
carry  rather  more  freight  than  the  Martha  Washington. 

C.  E.  iVtmrie— In  December,  1851,  the  stock  of  Filley  & 
Chapin  was  large ;  three  rooms  fifty  or  sixty  feet  deep  ;  con- 
tained boxes  filled  with  boots  and  shoes.  The  Ghapins  own- 
ed, as  they  said,  $40,000  or  $50,000  worth  of  stock.  Wit- 
ness advanced  them  money  at  difierent  times.  They  owed 
witness  between  two  and  three  thousand  dollars.  They  paid 
him  in  March,  1852.  Witness  did  not  look  into  the  boxes — 
they  were  piled  upon  each  other.  Chaney  made  the  arrange- 
ment for  loans,  after  Cole's  purchase. 

Mr.  TUus — From  the  26th  December  to  the  0th  of  January, 
1852,  witness  was  through  the  houses  of  Chapihs.  Made  an 
estimate  of  the  stock  at  from  $20,000  to  $25,000.  Witness 
had  several  conversations  with  Burton.  He  said  he  thought 
they  would  fail.  Said  they  had  sold  their  stock  to  Cole. 
They  had  stock  in  the  second  and  third  stories. 

James  F.  Painter — ^Was  mate  on  the  Martha  Washington 
four  or  five  months.  Has  seen  the  boat  take  fire  around  the 
chimney  outside  the  casing ;  also  from  below.    The  Martha 
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Washington  could  carry  650  tons;  might  carry  more,  but 
can't  tell.  Witness  was  never  on  a  boat  which  was  not  liable 
to  take  fire.  Tin  cased  the  chimney,  bat  it  cracked  in  1850, 
so  that  one  could  see  on  the  bulkhead. 

John  Lynch — ^Was  on  the  Martha  Washington  under  Capt. 
Cummings  as  bar  keeper.  Is  now  employed  on  one  of  the 
Lake  Erie  boats.  There  were  piled  up  in  the  social  hall  of 
the  Martha  Washington,  boxes,  rolls  of  paper,  and  brooms. 
The  witness  slept  next  door  to  the  office.  When  he  awoke 
the  social  hall  was  on  fire.  Witness  knows  Brown,  owner  of 
the  America,  on  which  boat  witness  is  engaged  on  Lake  Erie. 
Never  told  Brown  he  believed  the  boat  was  set  on  fire,  nor 
that  he  could  do  the  defendants  no  good.  Never  heard  any 
suspicion  expressed,  about  the  time  of  the  fire,  that  the  boat 
had  been  set  on  fire. 

Wm,  Grady — Lives  at  St.  Louis.  Followed  the  river  five 
or  eix  years.  He  was  pantryman  on  board  the  Martha 
Washington.  Saw  sole  leather  carried  down  about  dark, 
before  the  boat  left  the  wharf  at  Cincinnati.  The  leather 
was  put  down  the  hole.  Boxes  were  piled  up  in  and  outside 
the  social  hall ;  paper  bundles  were  laid  on  them,  and  brooms 
were  laid  on  the  paper.  There  was  plenty  of  provisions  oa 
board  for  the  trip  to  New  Orleans.  The  boat  was  loaded 
within  six  inches  of  the  guards.  When  witness  first  heard 
the  bell  he  saw  the  blaze  through  the  green  slats  near  the 
chimney,  extending  to  the  social  hall.  These  slats  were  on 
a  false  door  on  the  larboard  side,  near  the  chimney.  The 
witness  says  the  blaze  was  through  the  slats,  but  the  paper 
was  not  then  on  fire.  Witness  saw  sheep  skins  piled  up 
nearly  to  the  roof.  Saw  delivered  to  the  boat,  at  Cincinnati, 
three  or  four  dray  loads  of  white  sole  leather. 

/.  C.  Wafl^— Witness  lives  near  Louisville,  Ky,  Went 
down  the  river  as  a  passenger  on  board  the  Martha  Wash* 
ington,  on  business,  to  St.  Joseph.  He  slept  on  the  second 
berth  of  the  gangway ;  went  to  bed  about  eleven  o'clock. 
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Heard  the  bell  ringing,  and  stamping  on  the  deck,  and  a  ciy 
of  fire.  The  boat  was  very  heavily  loaded — ^passengers  com- 
plained-of  it. 

John  Snethen — ^Witness  is  a  farmer.  Was  four  years  on 
the  river,  and  was  fireman  on  the  Martha  Washington  the 
last  trip.  Witness  saw  leather  brought  on  board  at  Cincin- 
nati, in  the  afternoon  and  aft;er  night. 

When  the  alarm  of  fire  was  given  witness  went  forward. 
Saw  the  fire  at  the  chimney  on  the  larboard  side.  He  took 
the  cable  on  shore ;  jumped  to  a  log  and  fastened  the  cable 
to  a  tree.  The  boat  was  loaded  very  deep.  Heard  no  sus- 
picions that  the  boat  had  been  set  on  fire. 

On  cross-examination,  witness  was  inquired  of  whether  he 
had  been  with  Clark,  the  attorney.  Witness  said  he  had 
been  twice  to  see  Kissane,  but  had  not  been  with  Claik. 
He  saw  white  sole  leather  on  board ;  was  piled  pretty  nearly 
over  all  the  freight.  Sheep  skins  were  stowed  on  deck,  and 
in  the  hold.  Hands  sat  upon  the  sheep  skins — some  of  the 
firemen  ate  there. 

Mr.  McLaughlin — ^Witness  helped  load  the  boat;  was 
hired  for  that  purpose  the  6th  or  7th  of  January.  Large 
quantities  of  candle  boxes  were  brought  on  board,  and  also 
large  quantities  of  leather  in  rolls — some  of  these  rolls  were 
put  in  the  engine  room,  more  in  the  hold.  One  hundred  bales 
of  sheep  skins,  more  or  less,  were  brought  on  board.  The 
hands  were  loading  the  boat  until  eleven  o'clock  at  night. 

On  cross-examination,  witness  said  white  sole  leather  was 
put  on  board  at  Cincinnati. 

Bobert  Lemon — ^In  1851  witness  was  employed  by  Riley  & 
Ghapin.  The  hands  made  a  week  from  100  to  150  pairs  of 
boots ;  never  less  than  from  70  to  75.  The  usual  amount  of 
sole  leather  on  hand  was  from  one  to  three  thousand  sides — 
kept  in  the  second  and  third  stories  of  the  building  occupied 
by  them.  In  the  stores  the  leather  was  kept  in  the  cellar. 
They  had  an  unusual  quantity  of  calf  skins.    They  had  the 
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largest  stock  he  ever  saw.  The  witness  has  been  at  Cincin- 
nati four  years.  There  were  on  hand  twenty-five  or  more 
bales  of  sheep  skins,  and  as  mnch  more  stored.  This  witness 
prepared  for  the  shipment,  early  in  Januaiy,  1852,  200  cases 
of  boots.  The  hands  were  busy  in  preparing  the  shipments. 
Remembers  that  the  200  cases  of  boots  were  let  down  from 
the  second  story  of  the  building.  Two  persons  nailed  the 
boxes.  Twenty-five  rolls  of  sole  leather  were  also  let  down. 
There  was  a  much  larger  quantity  in  the  cellar  of  the  store. 
There  were  twenty-five  or  thirty  bales  of  sheep  skins  at  the 
factory.  After  the  shipment  there  was  very  little  of  the  stock 
left.    There  was  nothing  left  in  the  Main  street  store. 

Mr.  Chaney  carries  on  the  same  business.  One  half  the 
sole  leather  was  white,  or,  at  least,  there  was  that  proportion 
of  white  sole  leather. 

On  cross-examination,  the  witness  says  the  sheep  skins 
were  brought  down  the  river  about  the  same  time.  Saw  a 
man  marking  the  boxes  which  contained  the  boots.  Lyman 
Cole  bought  out  the  establishment  about  the  middle  of  De- 
cember. 

Benjamin  Earl — ^The  witness  has  lived  in  Cincinnati  nine 
years.  Was  the  salesman  of  Filley  &  Chapin  a  year,  and 
up  to  the  sale  to  Cole.  The  firm  owed  witness  five  or  six 
thousand  dollars.  To  secure  this  sum  the  Madison  policy 
was  assigned  to  witness.  Witness  believes  that  by  the  sale 
to  Cole,  and  the  shipment,  they  intended  to  cheat  their  credi- 
tors. Witness  having  borrowed,  on  his  own  credit,  $1,200 
from  Kissane,  for  Filley  &  Chapin,  and  to  secure  the  pay* 
ment,  he  assigned  to  Kissane,  on  the  above  policy,  $1,500. 
When  the  loan  was  made  it  was  to  be  returned  in  a  few 
days. 

Filley  &  Chapin  had  borrowed  money  from  Cole,  and  the 
sale  was  made  to  him  to  pay  the  borrowed  money.  Burton 
never  went  with  witness  through  the  rooms  of  the  factory  or 
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Other  buildings  occupied  by  the  Chapins,  and  if  Burton  went 
through  the  rooms  it  must  have  been  after  the  sale  tp  Cole. 
The  Chapins  had  rising  of  twelve  hundred  sides  of  sole 
leather.  They  dealt  largely  in  sheep  skins.  The  shipments 
were  made  by  the  Chapins  to  get  the  money  into  their  pock- 
ets. Kissane  got  boots  from  the  company.  The  books  of 
the  firm  were  not  kept  as  the  witness  would  have  kept  them. 

Soon  after  Cole  took  possession,  bought  great  quantities  of 
sole  leather,  white  and  red.  He  remembers  fifty  bales  were 
bought  at  once,  which  was  the  largest  purchase  at  one  time. 
Burton  left  the  182  dozen  of  sheep  skins — ^took  notes,  which 
he  was  to  protect,  if  skins  should  not  be  sold.  Ninety-eight 
cases  of  boots  the  greatest  number  sent  to  the  store  in  one 
week.  There  were  employed  in  the  establishment  from  150 
to  175  hands.  Two  hundred  rolls  of  white  sole  leather  (by 
drayman's  certificate)  and  1600  dozen  sheep  skins  were  sent 
on  board  the  Martha  Washington.  Ninety  odd  cases  of 
boots  and  shoes  were  sent.  Fifty  cases  were  directed  to 
Horace  Cole,  California.  Two  hundred  boxes  of  boots  were 
shipped  for  Adams  Chapin  fi:om  the  factory.  Witness  did 
some  of  the  marking  on  the  above  boxes  on  the  sidewalk. 
Of  the  boxes  letter  C  was  marked  shipped  to  Brownsville, 
Texas.  A  variety  of  hats,  shoes,  boots,  &c.,  above  seventy 
cases. 

Burton  told  witness  that  they  (the  Chapins)  had  ofilered 
him  six  or  eight  thousand  dollars.  Said  he  could  get  the 
money  if  he  had  the  bills  of  purchase.  Burton  came  into 
the  store  and  said  he  had  Filley's  dying  confession ;  that  he 
would  fix  them.  Witness  replied  that  it  was  as  false  as  hell ; 
not  one  word  stated  by  him  (Burton)  was  true.  Burton  then 
said  he  was  only  waitmg  a  telegraph  to  fix  the  irons  on  him. 
Witness  (to  use  his  words)  told  him  that  he  was  a  damned 
old  scoundrel,  and  observed  to  him,  have  me  arrested.  Wit- 
ness then  said  he  should  do  his  duty,  regardless  of  threats ; 
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that  if  the  Chapins  were  guilty  they  ought  to  be  arrested  i 
and  the  witness  farther  said  he  hoped  if  the  boat  was  pur- 
posely burnt,  the  guilty  persons  would  be  punished. 

Afterward  the  witness  went  to  the  Dennison  House  with 
Burton.  On  their  way  he  proposed  if  the  witness  would 
come  out  and  show  fraud  he  should  have  $2,500.  Burton 
offered  to  secure  him  $2,000,  and  said  he  would  set  him  up  in 
business.     That  Carpenter  would  take  him  into  partnership. 

On  being  cross-examined,  whether  he  had  not  said  to  Dr. 
Case  that  he  could  send  the  Chapins  to  the  penitentiary,  wit- 
ness replied  that  he  could  not  say  whether  he  had  said  so  or 
not.    He  was  also  asked  whether  he  had  not  said  to  the  same 

person  tliat  the  defendants  had  shipped  to ,  of  Texas, 

articles  of  no  value.  Witness  replied  he  had  not  said  so, 
and  explained  that  articles  hcui  been  sent  to  Texas  which 
were  hot  saleable  in  Cincinnati,  and  which  had  been  pur- 
chased by  Chapin  in  New  York,  and  which  were  saleable  in 
Texas,  particularly  low  quartered  shoes  for  women,  &c. 
Cole  said  he  would  sell  on  time. 

In  regard  to  Stephens'  purchase,  witness  says  he  became 
acquainted  with  him,  and  shortly  afterwards  he  inquired  for 
a  room  in  which  to  deposit  stores.  Had  no  room.  Stephens 
purchased  between  two  and  three  thousemd  dollars  worth. 
His  boxes  were  marked  G.  P.  S. ;  not  positive  there  was  an 
S. ;  directed  to  the  care,  the  witness  thinks,  of  some  one  in 
New  Orleans ;  cases  weighed  about  fifty  pounds  each. 

Cooley's  shipment — witness  says  Cooley  was  not  at  Cin- 
cinnati at  the  time  of  the  shipment. 

Horace  Cole's  shipment — ^brother  of  L.  Cole,  defendant : 
200  bales  of  white  sole  leather  were  shipped.  The  leather 
was  principally  taken  from  the  cellar  under  the  store.  The 
cellar  was  dark — the  leather  could  not  be  seen  except  by  can- 
dles. 

Sixteen  hundred  dozen  sheep  skins  were  shipped.  Sold 
the  red  sole  leather  at  Louisville.    Three  drays  were  loaded 
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six  or  eight  times  with  sole  leather.    The  principal  part  of 
the  sole  leather  was  sent  on  the  7th  of  January,  1852.    The 
sole  leather  was  piled  up  in  the  cellar  under  the  store,  ex- 
tending two  sides  and  several  rolls  in  depth.    The  assign 
ment  of  the  Madison  Insurance  office  was  dated  back  some 
twelve  or  twenty  days. 

The  sales  of  white  sole  leather  were  weighed.  Some  of  it 
in  the  second  and  third  stories  of  the  factory,  the  other  part 
in  the  cellar  of  the  store.  This  he  stated  on  cross-examina- 
tion. Also,  he  said  he  never  knew  Filley  &  Chapin  to  pur- 
chase sole  leather  which  was  not  in  rolls,  except  leather 
brought  to  the  factory  or  bought  in  the  city.  The  marks  on 
the  boxes  the  witness  has  described  as  nearly  as  he  can. 

/.  8.  Oliver — Was  in  the  employ  of  the  Chapins.  They 
had  one  hundred  and  fifly  hands,  and  made  between  seven- 
ty-five to  eighty  cases  of  boots  iveekly,  each  case  containing 
one  dozen  boots. 

In  the  cellar  of  the  store,  on  the  left  hand  as  one  entered, 
the  white  sole  leather  was  laid  five  or  six  rolls  high,  and  ex- 
tended thirty  feet.  This  was  the  cellar  of  the  Medn  street 
store.  Ladies'  shoes  were  in  boxes  in  the  second  story.  In 
the  third  story  there  were  hats.  The  witness  speaks  of  the 
last  of  December,  1651,  and  the  first  of  January  succeeding. 
In  the  first  story  of  the  store  there  were  boxes  of  boots '  and 
shoes.  The  store  was  about  sixty  feet  deep ;  five  or  six 
boxes  high  extended  round  the  room,  120  feet  inside  the  el- 
bow.   The  boxes  contained  boots  and  shoes. 

About  the  time  of  the  shipment  saw  the  hands  lowering 
sheep  skins  from  the  store. 

On  cross-examination,  witness  ^aid  he  had  been  at  the  jail 
a  number  of  times.  When  the  shipment  was  being  made, 
witness  carried  a  message  from  Cole  to  Kissane,  about  ship- 
ping pork  and  lard  that  day  on  the  Martha  Washington. 

George  Burris — Witness  is  a  ship  carpenter.  On  the  14th 
of  January,  1852,  was  on  a  flat-boat  near  where  the  Martha 
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Washington  was  barnt.  This  was  near  the  foot  of  bend  Six- 
ty-five, on  the  Mississippi.  Came  near  with  the  flat-boat 
while  the  Martha  Washington  was  on  fire  ;  jumped  into  a 
skiff,  and  rowed  round  the  boat.  The  wind  blew  from  the 
Arkansas  shore.  The  bow  of  the  boat  had  been  at  the 
shore,  but  wcui  floating  out  into  the  river.  The  flames  caused 
witness  to  row  off.  Saw  seven  or  eight  men — some  of  them 
jumped  into  the  yawl,  and  appeared  to  be  greatly  excited. 
Witness  saw  Capt.  Cummings  trying  to  climb  up  to  the  stern. 
Witness  asked  him  to  get  into  the  skiff,  which,  after  some 
time,  he  did,  and  witness  took  him  to  the  shore. 

Mr.  Conine — Knew  Capt.  Cummings.  Saw  him  on  the 
Rio  Grande.  He  was  doing  business  as  a  merchant,  and  had 
a  respectable  establishment. 

Caja.  Kendrick — The  Martha  Washington  was  worth  $10,* 
000.    The  trip  down  worth  at  least  $4,800. 

Mr.  Bruck — Purchased,  at  Cincinnati,  flour,  corn  meal, 
and  bread,  amounting  to  at  least  $36. 

John  Henry — Lives  eight  miles  from  Cincinnati.  Was 
fireman  on  board  the  Martha  Washington.  There  were 
many  boxes  on  board ;  white  sole  leather — does  not  remem- 
ber the  quantity  of  white  sole  leather.  Witness  helped  load 
the  boat:  there  was  a  large  amount  of  sole  leather;  great 
numbers  of  boxes.  Witness  speaks  of  the  burning  as  other 
witnesses.  He  fell  into  the  river.  Capt.  Cummings  pulled  off 
his  coat  and  gave  it  to  him.  Capt.  Cummings  went  on  board 
anxious  to  save  some  children  that  were  on  board. 

Cd.  Austen — Knew  Capt.  Cummings  in  Mexico,  selling 
goods.     Saw  him  frequently. 

Charles  Smith — Also  knew  Capt.  Cummings  in  Mexico — 
engaged  in  selling  goods. 

Mr.  Huhilt—WitneBQ  lives  in  Newport,  Ky.  Engaged  in 
freighting.  The  Martha  Washington  would  carry  from  650 
to  700  tons.    She  was  apt  to  take  fire  from  her  chimney. 
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Witness  has  seen  a  boat  loaded  so  deep  that  a  current  ran 
across  her. 

Letters  from  New  Bedford  read,  recommending  the  ship- 
ment of  pork  and  lard  to  that  place,  dated  3d  Dec,  1851. 

John  Myers — Shipped  125,400  cigars  for  California,  the  7th 
January.  1852,  on  board  the  Martha  Washington. 

Andrew  Lyde — Witness  has  been  on  the  river  since  1846. 
The  Martha  Washington  will  carry  050  tons,  and  150  tons 
might  be  put  on  her  after  her  guards  touch  the  water.  When 
the  chimney  becomes  red  hot  the  fire  may  be  communicated 
to  the  bulkhead,  through  the  case  which  surrounds  the  chim* 
ney. 

Mrs.  Thayer — Is  sister  to  the  Chapins.  She  left  Massa- 
chusetts and  arrived  at  Cincinnati  on  the  9th  of  January, 
1852,  with  the  intention  to  go  down  to  New  Orleans  with 
Capt.  Cummings,  her  brother-in-law.  But  the  boat  having 
left  Cincinnati  on  the  8th,  she  did  not  go. 

Mr.  Kebler — Cole  called,  with  Filley  &  Chapin,  on  the  wit- 
ness. The  company  were  desirous  to  assign  certain  mer- 
chandize, a  schedule  of  which  was  presented.  Witness  wrote 
a  bill  of  sale,  and  filled  up  notes  for  the  purchase  money,  after 
deducting  between  six  and  seven  thousand  dollars,  the  whole 
amount  being  eighteen  thousand  dollcu^.  Cole  came  to  the 
office  and  requested  witness  and  Judge  Walker,  who  practice 
in  partnership,  to  garnishee  Stephens'  insurance.  An  at- 
tachment was  issued,  and  the  insurance  company  was  gar- 
nisheed  for  the  debt  due  by  Stephens  to  Cole,  for  goods  pur- 
chased from  Cole.  Some  time  after  Burton  came  to  the 
office  to  see  paid  the  money  on  the  insurance  at  New  York 
by  Kimball,  and  it  was  suggested  that  $8,000  be  paid  on  that 
policy.  Burton  was  anxious  to  get  an  assignment  of  the 
policy,  so  that  he  might  obtain  the  money.  Kimball  refused 
to  make  the  assignment.  Burton  sought  evidence  to  show 
the  fairness  of  the  shipment.     After  Kimball  refused  to  as- 
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sign  the  policy,  Burton  said  he  did  not  belive  the  goods  were 
shipped. 

Witness  spoke  often  to  Barton  afterward  respecting  the 
matter ;  the  shipment  was  made  on  the  8th.  Burton  said  he 
arrived  on  the  0th,  and  was  at  Chapins'  store  and  saw  no 
such  property  as  is  alleged  to  have  been  shipped. 

Cole  made  insurance  at  a  Detroit  office,  with  the  agent  at ' 
Cincinnati.  The  agent  would  not  settle  unless  an  adjust- 
ment should  be  made.  The  assured  were  determined  to 
prosecute.  Suit  was  commenced  on  the  policy;  has  been 
continued  and  not  pressed.  The  branch  of  the  office  has 
been  withdrawn  from  Cincinnati. 

Mr.  Scarborough  requested  to  see  the  books  of  the  firm  and 
papers.  Witness  ofiered  the  books  which  he  declined.  Af- 
terward he  called  for  the  books,  which  witness  refused  to 
produce.  White  sole  leather  they  got,  as  witness  understood, 
down  the  river  and  from  the  canal,  by  exchanging  made-up 
articles,  &c.  The  witness  stated  the  number  of  notes  given 
by  Cole  on  the  purchase,  and  the  notes  being  produced  he 
identified  them. 

James  Riley — The  witness  is  second  mate.  The  Martha 
Washington  and  the  Charles  Hammond  are  about  the  same 
size.  The  Charles  Hammond  carries  seven  hundred  and 
twenty  or  twenty-three  tons. 

Lieut  32bor«— Capt.  Cummings  was  engaged  in  the  mer- 
chandizing on  the  Rio  Grande. 

Wm.  Trumper — Saw  Nicholson  at  the  Walnut  St.  House. 
He  was  treated  as  a  gentleman. 

Mr  Defray^ln  1852  was  at  the  Walnut  Street  House. 
Saw  nothing  peculiar  in  Capt.  Cummings,  Nicholson  and 
Kissane. 

Mr.  Duffler — Bought  1840  gallons  of  brandy,  13  casks  for 
Kissane,  to  be  paid  for  in  candles,  for  which  witness  received 
five  per  cent.  At  Smith  &  Kissane's  candle  factory  there 
were  made  daily  one  hundred  boxes  of  candles. 
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Mr.  Meader — Lives  in  Cincinnati.  Is  a  creditor  of  Filley 
&  Ghapin.  A  person  from  Kentucky  represented  he  had  a 
large  quantity  of  white  sole  leather  to  sell.  The  man  said 
he  would  ship  it  to  New  York  if  he  could  not  sell  it  in  Cin- 
cinnati. Witness  directed  him  to  Chapins,  but  does  not 
know  whether  he  called,  nor  whether  they  purchased  his 
leather. 

Witness  saw  on  the  floor  above  the  cellar  many  boxes. 
The  weather  was  cold  the  latter  part  of  December,  so  that 
the  river  was  closed.  Witness  supposed  the  goods  on  hand 
amounted  to  between  twenty  and  twenty-five  thousand  dol- 
lars. 

Mr.  C7i/f— Was  drayman  on  the  7th  of  January.  Hauled 
six  or  seven  boxes  of  cigars,  and  brandy  to  the  Martha 
Washington,  from  Kissane's  factory.  Also  candle  boxes  and 
lard  in  barrels.  He  was  engaged  in  hauling  as  much  as  four 
days.  At  the  same  time  two  other  drays  were  employed  in 
the  same  business.  Twelve  hundred  boxes  of  candles  were 
hauled  from  the  same  place  to  the  Martha  Washington,  and 
13  casks  of  brandy. 

F.  Gilgress — Lives  in  Cincinnati.  Is  a  drayman.  Hauled 
one  cask  of  brandy ;  also  two  other  casks  to  the  Martha 
Washington.  This  was  about  dark  on  the  7th  of  January. 
Hauled  boxes  for  Filley  &  Chapin— fourteen,  perhaps  more. 
Knew  another  person  that  hauled  boxes  of  candles.  Hauled 
also  from  pork  house  to  the  Martha  Washington.  Three  jor 
four  other  draymen  were  also  hauling  lard  oil,  &c.,  and  can- 
dle boxes  for  Kissane  to  the  Martha  Washington. 

John  /S.  Powers — The  witness  was  flour  inspector  in  Cincin- 
nati in  the  fall  of  1849.  He  knew  Horaxse  Cole.  Was  one 
of  the  deputy  sherifis  at  San  Francisco.  Has  a  strong  like- 
ness to  his  brother,  Lyman  Cole.  Witness  was  acquainted 
with  Perkins,  firm  Perkins  &  Ingart.  Witness  returned  from 
California  July  7th,  1851. 

Kissane  told  witness  he  was  desirous  of  shipping  goods  to 
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California  to  his  old  friend  Perkins.  Witness  advised  him 
to  ship  boots  of  a  certain  kind,  called  Hungarian  boots,  and 
shoes.  This  was  in  the  fall  of  1851  and  January,  1852. 
About  new  year  the  river  opened.  From  the  5th  to  the  7th 
of  that  month  noticed  a  large  amount  of  shipping  going  on. 
Lard  and  pork  and  candle  boxes.  Understood  from  the  de- 
fendants that  they  were  shipping  by  the  Martha  Washington 
lard  oil  in  addition  to  the  above.  Witness  saw  half  a  dozen 
drays  at  Kissane's  pork  house,  and  also  the  same  number  at 
the  candle  factory. 

Boots  sold  in  California  at  $48  per  pair.  Kissane  shipped 
300  bbls.  mess  pork,  600  boxes  of  candles,  and  600  boxes 
again  of  do.  Witness  saw  the  bill  now  in  evidence  torn  from 
the  book.  It  contains  13  casks  of  brandy,  6  boxes  of  cigars, 
155  boxes  of  boots,  &c.  The  above  were  shipped  to  Cali- 
fornia. 

Letter  handed  by  Kissane  to  Lawrence,  introducing  Capt. 
Cunmiings  to  Smith  &  Kissane. 

After  the  boat  was  burnt  heard  Kissane  regreted  it  very 
much,  as  if  his  goods  had  gone  to  California  he  would  have 
done  well. 

A.  M.  Holman — In  1851  witness  was  employed  by  Filley 
&  Chapin,  and  afterward  was  employed  by  Chaney.  He 
took  to  Lexington  a  large  number  of  boots  and  shoes,  and 
sold  them.  He  was  never  on  board  the  Martha  Washington. 
Witness  swore  to  certain  papers,  does  not  now  know  what. 

John  Amet — In  1851-2  witness  worked  in  Kissane's  candle 
factory.  From  75  to  100  boxes  of  candles  were  made  a  day. 
Lard  oil  and  red  oil  were  also  manufactured.  Remembers 
the  Martha  Washington  was  burnt.  There  was  shipped 
from  1,000  to  1,200  boxes  of  candles,  400  or  500  barrels  of 
oil.  Seventy-five  barrels  of  oil  made  a  day.  Three  hundred 
sheep  skins  in  one  tank.  Had  four  tanks.  Sometimes  they 
killed  two  thousand  hogs  a  day ;  at  other  times  two  or  three 
hundred.    The  witness  says  there  were  shipped  from  Kis- 
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sane's  establishment  1200  boxes  of  candles,  400  or  500  bbls. 
of  lard,  200  bbls.  of  lard  oil,  about  new  year's. 

Charles  Malihews — Is  a  teacher  in  Cincinnati.  By  accurate 
measurement  the  Charles  Hammond  will  carry  796  tons. 

Philip  Ptf«— Witness  worked  for  Smith  &  Kissane.  In 
the  early  part  of  January,  1652,  candies  were  shipped. 
Nailed  up  the  boxes,  but  can  not  state  the  number  of  them. 

John  Owens — Is  a  drayman.  Nine  drays  engaged  with 
witness.  Three  hundred  boxes  of  candles  ;  witness  got  the 
tickets.  This  was  late  in  the  evening  (near  supper  time)  on 
the  7th  of  January,  when  the  boxes  were  delivered  on  board 
the  Martha  Washington. 

Wm.  Mowry — Is  a  plasterer.  The  first  week  in  January, 
1852,  met  Anderson,  a  drayman,  hauling  boxes  and  barrels, 
several  days.  There  were  engaged  with  him  ten  or  fifteen 
drays.  Anderson  said  they  were  hauling  for  Kissane  to  the 
Martha  Washington. 

This  was  objected  to  as  the  mere  statement  of  Anderson. 

The  court  admitted  the  evidence  as  competent ;  was  a  part 
of  the  res  gesta,  when  the  work  was  being  done,  and  when 
there  could  have  been  no  motive  to  misrepresent. 

John  Arthur — Lives  in  Cincinnati.  Kept  two  drays  four  or 
five  days  engaged  in  hauling  to  the  Martha  Washington  from 
the  different  pork  houses.  Eight  or  nine  drays  went  down 
the  last  load  to  the  Martha  Washington.  This  was  in  the 
evening. 

James  Burns — Lives  in  Cincinnati.  Was  draying  for  Thos. 
Anderson.  Hauled  from  the  candle  factory.  Kissane  hid 
fifteen  or  twenty  drays.    Three  or  four  loads,  perhaps  more. 

Dijniel  Sheets — Is  a  drayman.  Hauled  5th  of  January 
from  candle  factory,  one  load  of  lard  oil. 

Patrick  Crow — Is  a  drayman.  Hauled  lard  from  Smith 
&  Kissane's  steam  house.  Oil  one  load.  Three  or  four 
others. 
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Thomas  Bradley — Is  a  drayman.  Hauled  one  load  same 
time  with  Crow  from  Kissane's  steam  hoUse. 

Martin  Reese — Drayman.  Hauled  for  Anderson  to  the 
Martha  Washington  from  Kissane's  factory. 

Henry  Neiter — Is  a  cooper.  Made  for  Kissane  &  Smith 
five  or  six  hundred  pork  barrels  the  latter  part  of  December, 
1851. 

Patrick  KeeUy — Worked  in  Smith  &  Kissane's  pork  house 
in  January,  1852.    Many  barrels  of  pork  were  shipped. 

William  Kirkpatrick — Good  pork  was  packed  at  Smith  & 
Kissane's  pork  house. 

Smith  Anderson — From  fifteen  to  thirty  drays  were  employ- 
ed in  hauling  for  Smith  &l  Kissane  articles  for  shipment  in 
the  fore  part  of  January. 

A.  C.  Cooper — Lives  in  New  Harmony,  at  Mt.  Vernon,  la. 
Haileid  the  Martha  Washington  as  she  descended  the  river, 
when  she  came  to.  Witness  wanted  to  freight  twenty-five 
tons  and  upwards.  The  boat  was  heavily  loaded  ;  water  run 
on  the  lower  deck.  Capt  Cummings  hesitated  whether  he 
would  take  any  more  loading.  Went  on  the  upper  deck, 
returned  and  said  he  would  take  it.  Went  some  miles  belovi 
and  took  on  board  1000  bags  of  corn.  Was  the  last  loading 
taken  on  board. 

After  midnight  on  the  morning  of  the  14th  of  January, 
while  in  his  berth,  witness  heard  the  bell  ringing  violently. 
Sprang  out  of  his  berth,  ran  into  the  ladies'  cabin,  met  the 
chambermaid,  who  appeard  to  be  stupefied,  and  said  noth- 
ing. Saw  Holland,  the  mate,  immediately  after,  who  was 
knocking  at  the  doors  of  the  cabin  and  crying  fire  at  the 
bow.  Witness  returned  to  his  berth,  snatched  up  a  part  of 
his  clothes,  retreated  to  the  starboard  side,  got  on  the  lower 
deck,  and  saw  the  blaze  in  the  social  hall.  The  fire  seemed 
to  run  through  the  boat  as  lightning.  Witness  saw  the  boat 
was  nearing  the  shore.  He  stood  on  the  lower  deck  and  was 
the  first  or  among  the  first  to  jump  to  the  shore.  lie  ran  up 
38 
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some  distance  on  the  land  as  he  was  apprehensive  that  gun- 
powder was  on  board.  He  returned  to  the  fire.  Capt.  Cum- 
mings  was  there,  without  a  coat,  raising  his  hands  and  ex- 
claiming, 0  Lord,  where  are  the  children  ?  He  was  greatly 
affected. 

Moses  Parmely — In  January,  1852,  was  engaged  in  draying. 
Saw  Anderson's  drays  delivering  pork,  lard  and  lard  oil.  A 
great  deal  of  loading  was  on  the  wharf  near  to  and  opposite 
the  Martha  Washington. 

E>  J'  Wood — ^Witness  knows  Anderson  was  draying  for 
Smith  &  Kissane.  He  employed  a  great  number  of  drays 
on  an  emergency. 

Samud  Bebee — Draying  in  Cincinnati .  Draymen  exchange 
works  in  cases  of  emergency.  Witness  hauled  four  loads 
from  the  factory  of  Kissane  to  the  Martha  Washington 
shortly  after  the  river  broke  up. 

Thomas  Aitderson — Followed  draying  in  1852.  The  prin- 
cipal house  he  drayed  for  was  the  house  of  Smith  &  Kissane, 
and  McGill.  He  hauled  twelve  hundred  boxes  of  candles 
from  the  candle  factory  to  the  Martha  Washington.  He  had 
some  eleven  or  twelve  drays  under  his  direction.  Hauled 
two  hundred  barrels  and  tierces  of  lard,  also  three  hundred 
bbls.  and  tierces  in  addition,  two  hundred  and  fifty  bbls.  of 
pork,  from  the  pork  house.  Six  or  seven  days  drays  were 
engaged  in  hauling.  Three  hundred  bbls.  of  pork  were  at 
first  directed  to  be  hauled  to  the  Statesman  steamboat.  It 
refused  to  take  more  freight.  The  witness  was  then  directed 
to  haul  the  same  to  the  Martha  Washington.  Fourteen  casks 
of  brandy,  250  bbls.  of  pork  for  Cole  were  hauled.  Saw  the 
boxes,  &c.,  at  the  Martha  Washington,  being  loaded.  Also, 
there  was  hauled  to  the  same  boat,  300  bbls.  of  beef,  in  doing 
which  witness  was  not  employed. 

Henry  Ch'tpin — In  January,  1852,  witness  went  to  the  4th 
story,  with  his  uncle,  Rufus  Chapin,  where  he  saw  ten  or  fif- 
teen bales  of  sheep  skins  let  down,  which  were  sent  on  board 
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the  Martha  Washington.  There  were  no  other  skins  at  that 
time  in  fourth  story.  Witness  knew  other  skins  had  been 
there  and  had  been  removed. 

Mr.  Powers — Has  made  a  strict  calculation  of  the  meas- 
urement of  the  freight  on  board  the  Martha  Washington, 
which  amounted  to  720  tons  ;  and  he  has  measured  the  ca- 
pacity of  the  boat,  according  to  the  most  approved  rules  of 
measurement,  and  he  finds  that  the  boat  could  carry  from  30 
to  50  tons  more  than  was  on  board  of  her. 

Mr.  Riddle — Stated  that  a  short  time  after  this  case  was 
heard  by  the  commissioner,  before  whom  Burton  was  sworn 
as  a  witness,  and  who  testified  that  he  had  received  no  com- 
pensation and  expected  none  for  his  efforts  in  relation  to  this 
prosecution,  Burton  said  to  witness,  in  a  conversation,  af- 
terward, that  he  did  not  expect  to  lose  a  dime.  Witness 
understood  him  to  say  that  he  expected  to  be  saved  from 
expense  by  the  insurance  offices. 

Mr.  Brown — Several  packages  of  sheep  skins  being  brought 
into  court,  the  witness  stated  that  No.  1,  9  lbs.,  16  dozen  in  a 
bale,  which  would  weigh  144  lbs.,  and  which  multiplied  by 
100,  would  make  14,400  lbs.,  being  7  tons. 

Rebutting  evidence  was  called  by  the  prosecution. 

Dr.  Kates — Lives  in  Cincinnati.  Is  acquainted  with  B. 
Earl.  He  frequently  said  to  witness  that  the  Chapins  were 
all  concerned,  and  that  he  could  send  them  to  the  peniten- 
tiary, and  would  do  so.  The  witness  was  asked  by  a  juror 
as  to  Earl's  general  character  for  truth,  and  he  answered  that 
he  had  never  told  him  a  falsehood. 

B.  Earl — Being  called  and  examined  in  relation  to  the 
statement  made  to  the  above  witness,  states  that  he  had  bor- 
rowed money  from  Dr  Case  for  Filley  &  Chapin — some  two 
hundred  dollars.  The  witness  was  engaged  to  be  married  to 
a  lady  in  the  east,  and  was  obliged  to  postpone  it,  because 
he  could  not  get  money  from  Filley  <&  Chapin  which  they 
owed  him.    That  at  this  disappointment  he  was  displeased 
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and  disappointed,  and  if  he  made  the  threat  against  the  Cha- 
pins,  as  stated  by  Dr.  Kates,  it  was  in  reference  to  the  con- 
veyance of  their  property  to  defraud  their  creditors,  which  he 
supposed  was  punishable.  Witness  had  been  in  the  prac- 
tice of  borowing  money  for  the  firm. 

Mr.  Bamum — ^Being  called  by  the  prosecution,  was  asked 
in  relation  to  Burton's  general  character  tar  truth  and  vera- 
city. 

The  defendants'  counsel  objected  to  this  evidence  on  the 
ground  that  the  generalcharacterof  the  witness  had  not  been 
assailed. 

By  the  prosecution  it  was  insisted  that  general  character 
for  truth  may  be  given  in  evidence,  where  proof  has  been 
given  of  contradictory  statements  made  by  a  witness. 

The  court  admitted  the  evidence. 

The  witness  stated  that  he  knew  nothing  against  the  truth 
of  Mr.  Burton,  and  would  believe  him  under  oath. 

To  the  same  import  were  the  statements  of  Mr.  Hughes, 
Mr.  Powell,  and  Mr.  Paine,  all  of  whom  are  acquainted  with 
the  witness,  and  some  of  them  live  in  his  neighborhood. 

Several  of  the  defendants'  witnesses,  when  called,  were 
asked  by  the  prosecution  whether  they  had  been  examined 
by  Clark,  and  their  testimony  taken  down  and  signed  by 
them.  These  questions  were  objected  to  by  defendants' 
counsel.  They  avowed  the  fact  that  Clark,  being  one  of  the 
counsel  of  the  defendants,  had  been  requested  to  ascertain  the 
facts  within  the  knowledge  of  the  respective  witnesses,  in  order 
that  they  might  be  classified,  and  called  so  as  to  produce  to  the 
court  and  jury  a  connected  relation  of  the  facts.  And  they 
alleged  that  the  counsel  concerned  in  court,  from  the  great 
number  of  witnesses,  could  not  ascertain  the  necessary  facts 
so  as  to  examine  them  intelligibly.  And  they  insisted  on 
the  right,  as  professional  men,  to  understand  from  the  wit- 
nesses to  what  points  they  could  testify. 
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The  prosecution  alleged  that  it  was  training  the  witnesses, 
and  would  necessarily  influence  them  favorably  for  the  de- 
fendants. 

The  court  directed  Clark  to  be  called,  and  being  sworn,  he 
stated  that  being  a  member  of  the  bar,  and  employed  as 
counsel  for  the  defendants,  he  had  taken  down  the  statements 
of  facts  to  which  they  would  testify,  from  several  of  the  wit- 
nesses, which  they  had  signed,  and  which  statements  he  had 
given  to  the  defendants'  counsel,  in  order  that  they  might 
know  how  to  call  them  for  examination.  He  further  stated 
that  he  had  asked  the  witnesses  no  leading  questions  to  influ- 
ence their  statements,  but  had  put  down  on  paper  what  they 
said  voluntarily.  That  in  two  or  three  instances  these  state- 
ments had  been  taken  down  in  the  presence  of  two  or  three 
other  witnesses. 

The  court  remarked  that  they  could  not  control  the  inter* 
course  between  the  defendants'  counsel  and  their  witnesses, 
unless  they  have  been  guilty  of  unprofessional  conduct. 
That  they  supposed  it  was  not  improper  in  counsel  to  ascer- 
tain from  the  witnesses,  facts,  especially  in  a  case  like  the 
present,  where  hundreds  of  witnesses  were  in  attendance, 
that  they  might  shorten  the  examination  by  calling  the  wit- 
nesses who  had  a  knowledge  of  the  same  facts.  The  wit- 
nesses, or  at  least  many  of  them,  had  been  examined  before 
the  commissioner  originally,  their  testimony  taken  down  and 
published  in  a  book,  which  is  in  the  hands  of  both  parties. 

The  court  further  observed,  that  under  the  circumstances 
of  the  present  case,  they  would  direct  the  counsel,  Clark,  not 
to  take  down  the  statements  of  the  witnesses,  and  no  further 
statements  were  taken,  known  to  the  court,  except  a  short 
one  by  one  of  the  counsel  engaged  in  court,  which  was  pre- 
sented or  ofiered  to  be  handed  to  the  opposing  counsel,  but 
was  waived  by  them,  no  objection  being  stated. 

The  testimony  being  closed,  the  counsel  for  the  prosecu- 
tion asked  the  court  to  suspend  further  proceeding  in  the  case 
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until  the  arrival  of  rebutting  witnesses,  which  they  expected 
from  Cincinnati.  That  they  had  requested  the  witnesses  by 
telegraph  to  come,  and  they  were  expected.  This  was  about 
twelve  o'clock,  the  usual  time  for  adjourning  the  court,  and 
the  court  observed  that  they  could  not  suspend  the  proceed- 
ings in  the  case  on  account  of  the  absent  witnesses. 

And  they  stated  that  public  notice  had  been  given,  in  open 
court,  before  the  adjournment  of  the  court  the  day  before, 
that  the  defendants  would  close  their  testimony  by  twelve 
o'clock  the  ensuing  day,  which  afforded  ample  time  to  bring 
the  witnesses.  That  one  train  of  cars,  after  the  notice,  on 
the  same  evening,  passed  down  to  Cincinnati  from  Columbus, 
and  that  two  trains  of  cars  had  arrived  that  morning  from 
Cincinnati,  in  either  of  which  the  desired  witnesses  might 
have  come.  That  no  other  train  would  arrive  until  after 
dark,  and  that  as  the  witnesses  had  not  come  in  the  morning 
trains,  it  wcui  not  certain  that  they  would  be  up  in  the  even- 
ing. 

That  three  weeks  had  been  taken  up  in  the  examination 
of  the  witnesses,  and  that  the  cause  could  not  be  suspended 
under  the  circumstances. 

Other  objections  might  have  been  added,  as  a  reason  why 
the  case  should  not  be  delayed.  If  the  witnesses  were  sum- 
moned and  were  paid  by  the  government,  unless  their  absence 
was  with  the  consent  of  the  prosecution,  a  motion  for  an 
attachment  should  have  been  made,  on  which  the  court 
would,  as  a  matter  of  course,  delay  the  cause  and  send  for 
the  witnesses.  The  witnesses  were  not  absent  with  the  con- 
sent or  knowledge  of  the  court,  but  if  the  prosecution  per- 
mitted them  to  be  absent,  they  were  not  liable  to  an  attach- 
ment, as  they  were  not  absent  in  contempt  of  the  process  of 
the  court. 

Before  the  examination  of  the  witnesses  for  the  defendants 
commenced,  on  their  being  called  to  be  sworn,  it  was  dis- 
tinctly announced  in  open  court,  by  one  of  the  counsel  for 
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the  defendants,  that  only  each  of  the  witnesses  woald  be  ex- 
amined as  were  most  important ;  and  that  they  were  called 
and  sworn  that  their  per  diem  might  be  allowed  them.  And 
on  the  same  day,  before  a  witness  was  examined  for  the  de- 
fendants^ the  leading  counsel  for  the  defense,  in  the  presence 
of  the  presiding  judge,  observed  to  the  lecuiing  counsel  for 
the  prosecution,  that  they  would  not  take  up  more  than  a 
week,  as  they  should  examine  only  their  important  witnesses. 
And  during  the  recess  of  the  court,  at  twelve  o^clock,  the  day 
before  the  testimony  closed,  in  conversation  with  the  presid- 
ing judge,  in  the  presence  of  the  leading  counsel  for  the 
prosecution,  the  counsel  for  the  defendants  observed  that  they 
would  close  the  testimony  by  twelve  o'clock  the  next  day. 
This  is  admitted  by  the  leading  counsel.  The  witnesses 
were  telegraphed,  but  failed  to  come.  There  was  time  to 
have  brought  the  witnesses  more  than  three  times  the  dis- 
tance of  Cincinnati. 

There  was  no  intimation  made  to  the  court  on  the  part  of 
the  prosecution,  that  the  rebutting  evidence  was  material  in 
the  case,  nor  to  what  facts  or  persons  it  could  apply.  Nor 
was  there  any  suggestion  of  surprise  by  any  of  the  facts 
proved.  There  would  seem  to  be  no  ground  for  such  a  sug- 
gestion, as  the  testimony  of  all  the  principal  witnesses  had 
been  written  down  before  the  commissioner  and  published, 
and  during  the  trial  was  in  the  hands  of  the  counsel  on  both 
sides.  These  circumstances,  connected  with  the  extraordi- 
nary effort  and  ability  with  which  the  cause  had  been  prose- 
ecuted  by  the  counsel  who  represent  the  government,  induces 
the  court  to  believe  that  the  evidence  referred  to  could  not  be 
deemed  important. 

But,  in  addition  to  all  these  considerations,  no  court,  ex- 
cept under  very  peculiar  circumstances,  could  permit  the 
proceedings  to  be  suspended.  If  the  prosecution  is  to  be 
indulged  to  send  for  witnesses,  after  the  close  of  the  testi- 
mony, the  defendants  could  claim  the  same  privilege,  and 
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this  would  extend  the  investigation  for  any  length  of  time 
the  parties  might  desire.  No  such  rule  has  been  recognized 
by  any  court. 

At  the  meeting  of  the  court  in  the  afternoon,  Mr.  Morton, 
the  District  Attorney,  commenced  his  opening  argument,  and 
continued  it  that  afternoon  and  the  following  day.  After  the 
elose  of  his  argument,  Mr.  Ewing,  in  the  defense,  made 
known  to  the  court,  that  they  would  submit  the  cause  to  the 
jury,  without  argument,  on  the  charge  of  the  court. 

Mr.  Stanbery,  on  the  part  of  the  prosecution,  stated  to  the 
court  the  submission  was  altogether  on  the  part  of  the  de- 
fense ;  for  the  prosecution  they  desired  to  argue  the  case- 

The  court  observed  that  they  regretted  the  course,  in  this 
respect,  of  the  counsel  in  the  defense.  That  the  court  could 
not  control  the  counsel  in  the  discharge  of  their  duties  to 
their  clients.  But  when  no  argument  has  been  made  in  the 
defense,  and  the  prosecution,  by  the  District  Attorney,  has 
had  a  full  opening,  commenting  at  large  on  the  testimony, 
which  occupied  the  court  a  day  and  a  half,  further  argument 
on  that  side  could  not  be  heard.  The  court  said  that  they 
would  charge  the  jury  the  next  morning. 

Judge  McLean  charged  the  jury  as  follows  : 

Gentlemen  of  the  Jury :  The  indictment  in  this  case  is  found 
under  the  23d  section  of  the  act  of  the  third  of  March,  1825. 
It  provides,  '*  That,  if  any  person  or  persons  shall,  on  the  high 
seas,  or  within  the  United  States,  willfully  and  corruptly  con- 
spire, combine  and  confederate,  with  any  other  person  or  per- 
sons, such  other  person  or  persons  being  either  within  or 
without  the  United  States,  to  cast  away,  bum,  or  otherwise 
destroy,  any  ship  or  vessel,  or  procure  the  same  to  be  done, 
with  intent  to  injure  any  person  or  body  politic,  that  hath  un- 
derwritten or  shall  thereafterward  underwrite,  any  policy  of 
insurance  thereon,  or  of  goods  on  board  thereof,  or  with  in- 
tent to  injure  any  person  or  body  politic  that  hath  lent  or 
advanced,  or  thereafter  shall  lend  or  advance,  any  money  on 
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such  vessel,  on  bottomry  or  respondentia,  or  shall  within  the 
United  States,  build  or  fit  out.  or  aid  in  building  or  fitting  out 
any  ship  or  vessel,  with  intent  that  the  same  shall  be  cast  away, 
burnt,  or  destroyed,  for  the  purpose  or  with  the  design  afore- 
said, every  person  so  ofiending  shall,  on  conviction  thereof, 
be  deemed  guilty  of  felony,  and  shall  be  punished  by  fine,  not 
exceeding  ten  thousand  dollars,  and  by  imprisonment  and 
confinement  to  hard  labor,  not  exceeding  ten  years." 

The  defendants  are  charged  with  having  wilfully  and  cor- 
ruptly conspired  to  bum  and  destroy  the  steamboat  Martha 
Washington  and  her  cargo,  with  the  intention  to  injure  cer- 
tain underwriters  who  had  insured  the  same. 

Two  or  more  of  the  defendants  must  be  found  guilty,  or 
the  conspiracy  charged  will  not  be  established.  To  consum- 
mate the  ofiense,  under  the  statute,  it  is  not  necessary  to 
prove  that  the  boat  was  burnt,  or  that  the  insurance  offices 
were  injured.  It  is  enough  to  show  that  the  defendants  con- 
spired to  destroy  the  steamboat,  with  the  view  of  injuring 
those  offices. 

A  conspiracy  is  rarely,  if  ever,  proved  by  positive  testimo- 
ny. When  a  crime  of  high  magnitude  is  about  to  be  perpe- 
trated by  a  combination  of  individuals,  they  do  not  act  open- 
ly, but  covertly  and  secretly.  The  purpose  formed  is  known 
only  to  those  who  enter  into  it.  Unless  one  of  the  original 
conspirators  betray  his  companions  and  give  evidence  against 
them,  their  guilt  can  be  proved  only  by  circumstantial  evi- 
dence. This  kind  of  evidence  often  satisfies  a  jury  of  the 
guilt  of  the  accused.  But  in  such  a  case  the  circumstances 
must  be  so  strong  as  to  be  inconsistent  with  the  innocence  of 
the  accused.  It  is  said  by  some  writers  on  evidence,  that 
such  circumstances  are  stronger  than  positive  proof.  A  wit- 
ness swearing  positively,  it  is  said,  may  misapprehend  the 
facts  or  swear  falsely,  but  that  circumstances  can  not  lie. 

The  common  design  is  the  essence  of  the  charge ;  and  this 
may  be  made  to  appear,  when  the  defendants  steadily  pur- 
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Bue  the  same  object,  whether  acting  separately  or  together, 
by  common  or  different  means,  all  leading  to  the  same  unlaw- 
ful result.  And  where  prima  facie  evidence  has  been  given 
of  a  combination,  the  acts  or  confessions  of  one  are  evidence 
against  all.  This  rule  of  evidence  is  founded  upon  princi- 
ples which  apply  to  agencies  and  partnerships.  And  it  is 
reasonable  that  where  a  body  of  men  assume  the  attribute 
of  individuality,  whether  for  commercial  business  or  the 
commission  of  a  crime,  that  the  association  should  be  bound 
by  the  acts  of  one  of  its  members,  in  carrying  out  the  design. 
To  sustain  the  prosecution  the  conspiracy  must  be  proved, 
and  that  it  was  entered  into  to  injure  the  underwriters. 
This  it  is  insisted  has  been  done. 

1.  By  evidence  showing  prima  facie,  that  the  defendants 
being  known  to  each  other  and  associated  in  this  enterprise, 
formed  the  combination  as  charged. 

2.  By  using  false  bills  of  lading  and  invoices. 

3.  By  obtaining  insurances  thereon. 

4.  By  representing  a  greater  amount  of  tonnage  on 
board  the  Martha  Washington  than  its  capacity  could  carry. 

5.  By  burning  the  vessel. 

That  the  defendants  have  endeavored  to  recover  the  insu- 
rance money,  is  not  controverted,  nor  that  the  boat  has  been 
burnt.  The  destruction  of  the  boat  is  not  punishable  under 
the  act  of  Congress,  but  if  it  appear  from  the  evidence  that 
it  was  destroyed  by  the  defendants,  or  by  one  who  had  com- 
bined with  them,  it  is  strong,  if  not  conclusive  proof  of  a  con- 
spiracy to  do  so. 

So  if  it  appear  that  the  bills  of  lading  were  false,  it  shows 
a  combination  to  injure  the  underwriters.  Stephens,  Nich- 
olson and  Chandler  are  included  in  the  indictment,  but  they 
are  not  parties  to  this  proceeding ;  still,  if  they  entered  into 
the  conspiracy  with  the  defendants  their  acts  and  confessions 
while  carrying  it  out  are  evidence  in  this  case. 
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It  appears  from  the  evidence  of  Robert  McGrew,  who  keeps 
a  boarding  house  on  Seventh  street,  in  Cincinnati,  between 
Main  and  Walnut,  that  Stephens,  Holland,  and  one  Edwards, 
boarded  with  him — that  Cole,  Capt.  Cummings  and  Kissane 
called  to  see  them  occasionally  ;  and  from  their  conversations 
it  appeared  that  they  became  acquainted  with  each  other  on 
the  Rio  Grande.  That  Cole  and  Holland  had  been  engaged 
in  running  a  boat  on  that  river.  They  had  no  private  con- 
versations to  the  knowledge  of  the  witness,  but  appeared  to 
be  ordinary  visitors,  sitting  in  the  public  room. 

In  the  winter  of  1851,  William  Northrup,  who  lives  in  Cin- 
cinnati, saw  Kissane,  Cummings,  Cole  and  Nicholson  fre- 
quently together.  Mr.  Penniman  saw  Nicholson  in  the  fall 
of  1851,  at  Maysville,  who  said  he  was  on  his  way  to  the  Es* 
culapian  Springs,  in  Kentucky,  to  visit  his  family,  before  he 
left  on  the  Martha  Wahington,  which  boKt  he  had  purchased. 
Other  witnesses  proved  that  the  defendants  above  named 
associated  with  each  other,  and  that  they  were  intimate  with 
the  Chapins. 

Mr.  McGregor  sold  to  Capt.  Cummings  the  steamboat  Mar- 
tha Washington,  which  was  owned  by  the  witness  and  the 
Messrs.  Irwin,  for  $9,000,  which  sum  Capt.  Cummings  was  to 
pay  on  her  return  trip. 

The  insurances  charged  to  have  been  made  on  false  bills 
of  lading  and  invoices,  will  now  be  stated  with  the  evidence 
applicable  to  the  same. 

Wm.  Kimball,  of  New  York,  insured  in  the  Union  Mutual 
Insurance  Company,  of  the  city  of  New  York,  $5,200  on 
leather,  and  $4,800  on  sheep  skins.  This  insurance  covered 
two  hundred  rolls  of  white  sole  leather,  and  sixteen  hundred 
dozen  of  sheep  skins,  which  it  is  alleged  were  transferred  to 
him  by  Filley  &  Chapin,  in  December,  1851. 

In  the  same  month  Lyman  Cole  is  alleged  to  have  pur- 
chased from  the  same  firm  boots  and  shoes,  amounting  to 
the  sum  of  $16,000.    The  consideration  is  represented  to 
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have  been  borrowed  money  in  part,  and  for  the  residae  notes 
were  given,  which  are  in  proof. 

Cole  claims  to  have  shipped  two  hundred  and  fifty  barrels 
of  mess  pork,  two  hundred  tierces  of  lard,  ninety-seven  cases 
of  boots  to  Cooley,  fifty-four  cases  of  boots  to  Horace  Cole. 

Adams  Chapin  claims  to  have  shipped  two  hundred  cases 
of  boots. 

Several  witnesses  have  been  examined  to  show  that  Filley 
&  Chapin,  or  Cole,  their  assignee,  had  not  the  articles  in 
their  store  stated  in,  these  bills  of  lading. 

Mr.  Burton,  a  witness,  states  that  on  the  3d  December, 
1851,  he  sold  to  Filley  &  Chapin  one  hundred  and  sixty  dozen 
sheep  skins,  and  deposited  with  them  one  hundred  and  eighty 
two  dozen.  He  returned  home  and  shortly  after  one  of  the 
Chapins  called  on  him  at  his  residence  and  wanted  him  to 
assist  in  procuring  the  discount  of  a  note  for  six  hundred  dol- 
lars. He  also  wanted  to  purchase  white  sole  leather.  Wit- 
ness went  with  him  to  a  large  leather  dealer,  but  he  would 
not  sell  to  him  on  the  terms  offered.  Nor  could  the  witness 
procure  a  discount  of  the  note. 

Witness  went  to  Cincinnati  about  Christmas.  Made  ap- 
plication for  the  skins  he  had  deposited.  Cole  was  then  in 
possession  of  the  property  and  refused  to  give  up  the  sheep 
skins.  Filley,  Burton  and  Earl,  the  witness  says,  made  an 
estimate  of  the  property  on  hand,  which  amounted  to  eight 
thousand  five  hundred  dollars. 

Chaney,  the  brother-in-law  of  Chapin,  purchased  the  stock 
on  hand,  and  carried  on  the  business,  to  some  extent,  in 
which  Filley  &  Chapin  had  been  engaged.  Witness  told  the 
Chapins,  that  the  number  of  sheep  skins  stated  had  never 
been  shipped.  The  witness  received  letters  from  Filley  & 
Chapin  requesting  him  to  send  them  sheep  skins.  When  he 
sold  to  the  firm  one  hundred  and  sixty  dozen  sheep  skins,  and 
deposited  the  one  hundred  and  eighty-two  dozen,  the  firm 
gave  him  a  note  for  his  accommodation,  to  be  secured  by  the 
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skins  deposited.  The  Chapins  informed  the  witness  that  they 
had  not  purchased  fifty  dozen  of  sheep  skins  except  from  him. 
In  the  year  1849-50,  witness  purchased  twenty-nine  hundred 
dozen  of  sheep  skins.  In  the  year  1850  he  sent  to  New  Or- 
leans fifty  hundred  dozen. 

Mr.  Taylor,  a  witness,  is  the  largest  manufeu^turer  of  leath- 
er in  the  city  of  Cincinnati.  The  white  sole  leather  is  more 
valuable  than  the  red.  In  the  winter  of  1851-2  white  sole 
leather  was  scarce  and  in  demand.  Had  no  idea  that  there 
was  in  the  city  two  hundred  rolls.  He  also  deals  in  sheep 
skins,  and  had  no  knowledge  of  sixteen  hundred  dozen  being 
in  the  city. 

Several  other  witnesses  were  acquainted  with  Filley  & 
Chapin,  had  been  in  their  stores  and  manufactory,  and  had 
seen  little  or  no  white  sole  leather,  and  not  many  bales  of 
sheep  skins. 

Benjamin  Earl,  a  witness  for  the  defendants,  was  salesman 
for  Filley  &  Chapin,  up  to  the  time  of  the  sale  to  Cole.  Bur- 
ton never  went  with  witness  through  the  rooms  of  the  boot  and 
shoe  factory,  or  of  the  stores.  If  he  passed  through  the  rooms 
it  must  have  been  after  the  shipment.  The  firm  heul  rising  of 
twelve  hundred  sides  of  leather  in  1851.  They  dealt  large- 
ly in  sheep  skins.  Soon  after  Cole  took  possession,  great 
quantities  of  sole  leather,  white  and  red,  were  purchased. 
The  largest  purchase  made  at  once,  within  his  recollection, 
was-fifty  rolls.  The  firm  of  Filley  &  Chapin  employed  from 
one  hundred  and  fifty  to  one  hundred  and  seventy-five  hands. 

The  witness  prepared  the  articles  for  shipment,  and  he  says 
that  he  forwarded  to  the  Martha  Washington,  on  drays,  two 
hundred  rolls  of  white  sole  leather,  and  sixteen  hundred 
dozen  of  sheep  skins,  shipped  to  New  York  in  the  name  of 
Kimball.  The  witness  thinks  that  this. shipment  to  New 
York,  and  the  sale  to  Cole,  were  designed  to  place  the  pro- 
perty of  Filley  &  Chapin  beyond  the  reach  of  their  creditors ; 
they  having  failed  in  business.    The  witness  shipped  on 
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board  the  Martha  Washington  about  one  hundred  and  fifty 
pairs  of  Hungarian  boots  for  Kissane. 

The  witness  also  states  that  he  shipped  to  Horace  Cole,  in 
California,  at  the  instance  of  Lyman  Cole,  fifty  cases  of  boots 
and  shoes ;  ninety  odd  cases  he  shipped  to  Cooley;  on  Red 
River.  Two  hundred  boxes  of  boots  were  shipped  from  the 
factory  by  Adams  Chapin. 

To  Stephens,  of  Brownsville,  in  Texas,  Cole  shipped  a  va- 
riety of  hats,  shoes,  &c.,  about  seventy  cases.  These  ship- 
ments were  all  made  under  the  superintendence  of  the  wit- 
ness, who  saw  the  boxes  and  other  articles,  a  part  of  which 
he  marked.  He  did  not  see  the  articles  delivered  on  board 
the  Martha  Washington,  but  he  has  no  doubt  they  were  de- 
livered, from  the  dray  tickets  which  were  returned  to  him. 

He  says  that  the  white  sole  leather  was  principally  depos- 
ited in  the  cellar  under  the  store,  which  was  dark,  and  could 
only  be  seen  by  candle  light.  It  was  piled  up,  about  five 
rolls  deep,  against  the  wall,  on  the  left  hand  in  entering  the 
cellar,  and  extended  some  thirty  feet  or  more.  Other  rolls 
were  in  the  factory,  and  other  places.  A  great  number  of 
bales  of  sheep  skins  were  in  the  same  cellar.  Other  bales 
were  in  the  factory  building. 

The  witness  states  that  from  seventy-five  to  near  one 
hundred  cases  of  boots  were  made  in  the  factory  weekly, 
each  case  containing  one  dozen  pairs.  The  lai^est  number 
that  was  made  and  sent  to  the  store  in  one  week,  amounted 
to  ninety-eight  cases. 

Earl  having  borrowed  twelve  hundred  dollars  of  Kissane, 
for  Filley  &  Chapin,  he  assigned  to  Kissane  in  full  payment, 
fifteen  hundred  dollars  on  the  Madison  insurance,  which  Ad- 
ams Chapin  had  assigned  to  him  for  that  purpose. 

This  witness  has  been  impeached  by  the  testimony  of  Dr. 
Kates,  who  says  he  has  been  for  several  years  acquainted 
with  Earl.  His  intercourse  with  the  family  of  the  witness 
was  almost  daily.    Several  times  the  witness  loaned  money 
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t  to  Earl,  on  his  responsibility,  for  the  benefit,  as  witness  sup- 

posed, of  Filley  &  Chapin.    Witness  wanted  the  money  and 
>  requested  Earl  to  pay  it.    He  complained  that  Filley  &  Cha- 

I  pin  owed  him  at  the  time  of  the  failure  $ .     He  said  he 

1  could  send  the  Chapins  to  the  penitentiary,  and  would  do  so 

I  if  they  did  not  pay  him. 

Dr.  Kates  also  says  that  Earl  informed  him  that  he  had  put 
a  case  or  cases  of  articles  that  were  worth  little,  and  for- 
warded them  to  Texas,  &c. 

On  his  examination  in  chief,  Earl  being  questioned  as  re- 
gards this  conversation  with  Dr.  Kates,  says  that  if  he  stated 
that  he  could  send  the  Chapins  to  the  penitentiary,  he  was 
under  excitement,  and  spoke  with  reference  to  the  convey- 
ance of  their  property  to  defeat  the  claims  of  their  creditors. 
He  stated  that  he  was  disappointed  in  not  being  able  to  go 
eastward,  on  a  matrimonial  engagement,  which,  for  want  of 
funds,  he  was  obliged  to  postpone. 

In  regard  to  the  case  or  cases  of  articles  sent  to  Texas,  he 
referred  to  the  articles  being  unfashionable  in  Cincinnati, 
and  consequently  unsaleable.  They  consisted  of  Hungarian 
boots  and  low  quartered  shoes  for  ladies,  which  were  not  worn 
in  Cincinnati,  but  which  were  good  articles  and  saleable  in 
Texas. 

Dr.  Kates,  on  being  asked  by  a  juror,  what  was  the  charac- 
ter of  Earl,  answered  it  was  good — ^that  he  had  never  told 
him  a  lie. 

Robert  Lemon  was  employed  by  Filley  &  Chapin  as  fore- 
man in  the  factory.  The  usual  quantity  of  sides  of  sole 
leather  was  from  one  thousand  to  three  thousand  sides,  kept 
in  the  second  and  third  stories  of  the  building.  At  the  stores 
such  leather  was  kept  in  the  cellar.  They  had  the  largest 
stock  the  witness  ever  saw.  He  prepared  for  shipment  two 
hundred  cases  of  boots,  each  case  containing  a  dozen  pairs. 
After  the  shipment  there  was  but  a  small  amount  of  stock 
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left.    Cole's  purchase  was  made  aboat  the  middle  of  Decern  - 
ber. 

Smith  &  Kissane  claim  to  have  shipped  on  board  the  Mar- 
tha Washington  twelve  hundred  boxes  of  candles,  three  hun- 
dred barrels  of  pork,  one  hundred  and  fifty-five  cases  of  Cal- 
ifornia boots,  ten  hundred  and  forty-nine  gallons  of  brandy, 
and  two  hundred  barrels  of  lard  oil. 

Witnesses  have  been  examined  to  prove  that  these  articles 
were  shipped  on  the  Martha  Washington.  Mr.  Cliff  says 
that  he  hauled,  with  several  other  draymen,  for  Smith  &  Kis- 
sane, candle  boxes  and  barrels  of  lard.  He  was  engaged, 
as  he  thinks,  four  days.  He  believes  twelve  hmidred  boxes 
of  candles  were  hauled  to  the  above  steamboat  on  and  before 
the  7th  of  January,  1852.  He  also  states  six  casks  of  bran- 
dy were  hauled  to  the  boat,  at  another  time  six  casks,  and 
one  another,  making  thirteen  casks. 

F.  Kilguss  was  also  engaged  in  the  above  service  as  dray- 
man— he  hauled  one  cask  of  brandy  to  the  boat.  Also,  he 
hauled  thirty-three  boxes  of  candles  for  Kissane  &  3inith. 
He  also  hauled  from  the  pork  house  lard  oil ;  from  the  fac- 
tory candle  boxes — there  were  three  or  four  other  drays  en- 
gaged at  the  same  time. 

John  Arnet,  a  drayman,  says  there  were  shipped  from  one 
thousand  to  twelve  hundred  boxes  of  candles,  four  or  five 
barrels  of  lard,  two  hundred  barrels  of  lard  oil  to  the  steam- 
boat. Several  other  draymen  corroborate  the  above  state- 
ments. Thomas  Anderson,  a  drayman,  who  did  the  hauling 
for  Smith  &  Kissane,  and  employed  other  drays  when  his  own 
could  not  do  the  work  required.  He  states  that  from  the  can- 
dle factory  of  Smith  &  Kissane,  twelve  hundred  boxes  of 
candies  were  hauled  to  the  Martha  Washington.  Also,  two 
hundred  barrels  of  lard  oil.  From  the  steam  house  two  hun- 
dred barrels  and  tierces  of  lard,  one  hundred  of  which  were 
shipped  by  Cole  to  Lee,  Boston  ;  and  one  hundred  to  Taber, 
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New  Bedford.  Two  hundred  and  fifty  barrels  of  pork  be- 
longing to  Cole,  and  in  addition,  three  hundred  barrels  of 
pork  which  the  draymen  were  directed  to  take  to  the  States- 
man boat,  but  as  that  boat  could  not  receive  them,  its  cargo 
being  completed,  they  were  taken  to  the  Martha  Washing- 
ton. 

He  also  states  that  fourteen  casks  of  brandy  were  hauled 
for  Smith  &  Kissane  from  Ward's,  a  liquor  dealer,  to  the 
Martha  Washington.  He  saw  the  above  articles  on  the 
wharf  opposite  the  Martha  Washington,  and  hands  were 
engaged  loading  them.    This  was  in  the  evening. 

The  above  articles  are  similar  to  those  claimed  by  Smith 
&>  Kissane  to  have  been  shipped  on  board  the  Martha  Wash- 
ington. And  also  two  hundred  and  fifty  barrels  of  pork, 
included  in  the  shipment  of  Cole.  Also,  one  hundred  tierces 
of  lard,  and  about  one  hundred  and  fifty  cases  of  Hungarian 
boots,  and  six  boxes  of  cigars.  This,  with  the  evidence  be- 
fore given,  purports  to  cover  the  entire  shipments  of  Cole 
and  Kissane,  also  of  Kimball  and  Adams  Chapin.  And 
about  seventy  cases  of  shoes  and  boots  to  Stephens,  thirteen 
barrels  of  brandy  were  sold  by  Cotteral,  a  witness,  to  Ste- 
phens, in  exchange  for  stoves.  This  leaves  six  boxes  of 
merchandize  unaccounted  for,  which  were  said  to  contain  la- 
dies' cloaks,  but  there  is  no  evidence  where  they  were  pur- 
chased, or  as  to  their  value. 

Nicholson's  insurance  covered  his  liquors  for  the  use  of  the 
bar  and  two  boxes  of  merchandise.  The  bar  is  stated  to  have 
been  well  supplied  with  liquors.  Of  what  the  two  boxes  of 
merchandise  consisted  no  account  is  given.  Chandler's  ship- 
ment of  two  boxes  of  merchandize,  but  the  contents  of  the 
boxes  are  not  known.  Chandler  was  discharged  by  the  com- 
missioner, but  he  was  included  in  the  indictment.  Neither 
Chandler,  Nicholson  nor  Stephens  are  before  the  court,  and 
it  may  be  owing  to  that  circumstance  that  the  articles  shipped 
by  them,  or  at  least  a  part  of  them,  are  not  in  evidence. 
39 
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Mr.  Powers,  a  witness,  states  that  after  his  return  from 
California,  in  the  summer  of  1851,  he  recommended  Kissane 
to  ship  to  GaUfornia  Hungarian  boots,  and  other  articles,  to 
Perkins  &  Engard,  who  were  personally  known  to  Kissane. 
Boots,  the  witness  said,  were  selling  there  at  $48  a  pair. 

The  shipments  made  below  Louisville  are  important  only 
in  regard  to  the  capacity  of  the  boat  to  carry  the  amount  of 
freight  stated. 

It  appears  that  insurances  were  effected  on  the  above 
shipments — ^by  Stephens  for  $10,702  04 ;  by  Capt.  Cummings 
on  the  boat  $4,500,  and  to  cover  freight  $2  500,  making  the 
sum  of  $7,000;  by  Kimball,  $10,000;  by  Lyman  Cole,  $5,- 
458;  by  Kissane,  $8,000;  by  Chapin,  $4^200 ;  by  Nicholson, 
$1,200. 

If  these  insurances  were  made  on  false  invoices  or  bills  of 
lading,  it  would  afford  conclusive  evidence  that  the  intention 
was  to  ii\jure  the  underwriters.  And  it  would  authorize  a  pre- 
sumption against  the  defendants,  that  they  had  done  any 
thing  necessary  to  be  done  to  effectuate  their  object.  And 
if  the  insurance  was  greatly  beyond  the  probable  value  of 
the  articles  shipped,  at  the  place  of  consignment,  it  would  be 
ground  on  which  the  fairness  of  the  transaction  might  well 
be  questioned. 

By  the  biUs  of  lading,  and  other  evidence,  does  it  appear 
that  there  was  a  greater  amount  of  tonnage  on  the  boat  than 
its  capacity  could  carry  ?  This  is  assumed  as  proved  by  the 
prosecution,  and  on  this  ground  it  is  contended  that  there  was 
fraud  in  the  shipment. 

Witnesses  differ  as  to  the  amouAt  of  tonnage  the  Martha 
Washington  could  carry.  Mr.  Powers,  by  measurement,  as- 
certained that  the  cargo  amounted  to  seven  hundred  and 
twenty  tons.  And  it  appears  from  the  mathematical  calcu- 
lation of  Mr.  Matthews,  that  the  Martha  Washington  could 
carry,  in  addition  to  that  amount  of  freight,  more  than  thirty 
tons.    When  the  Martha  Washington  lef);  the  wharf  at  Cin- 
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cinnati,  the  tops  of  her  guards  were  from  six  to  eight  inches 
above  the  water  line.  After  her  freight  was  all  on  board, 
the  water,  as  some  of  the  witnesses  state,  was  over  her  rail- 
ing at  midships.  It  will  be  for  you,  gentlemen,  to  consider 
and  determine,  from  the  evidence,  the  fact  as  to  the  amount 
of  freight. 

It  will  be  for  you  to  determine,  .gentlemen,  whether  the 
Martha  Washington  was  burnt  accidentally  or  by  design. 
This  is  a  most  important  inquiry  in  the  case.  As  before  re- 
marked, the  burning  is  not  necessary  to  establish  the  con- 
spiracy charged,  but  if  the  fact  be  proved,  that  it  was  burnt 
by  design,  and  by  one  of  the  defendants  in  this  case,  or  by 
one  clearly  shown  to  be  concerned  in  the  incipient  stages  of 
the  transaction,  it  will  be  very  strong,  and  perhaps,  conclu* 
sive  evidence  to  establish  the  conspiracy  charged.  If  the 
shipment  was  bonajide,  yet  if  the  conspiracy  was  to  burn  the* 
boat,  with  the  view  to  charge  the  underwriters,  the  defendi-- 
ants  are  guilty. 

The  offence  charged  is  of  the  highest  criminality.  It  not 
only  tends  to  destroy  all  confidence  in  commercial  tranaac- 
tions,  but  in.carrying  out  the  intention,  it  must  often  involve 
the  destruction  of  human  life. 

Lewis  Choate  was  pilot  of  the  Martha  Washington.  He 
was  on  watch  at  the  time  the  fire  occurred.  The  boat  had 
wooded  a  short  time  before,  and  while  thus  engaged,  the  eve- 
ning being  intensely  cold,  he  was  in  the  social  hall  warming 
himself ;  he  resumed  his  place  as  soon  aa  the  boat  was  ready 
to  move.  Capt.  Cummings  came  up,  stood  in  front  of  the 
pilot-house,  but  soon  turned  and  came  into  the  pilot-houBC. 
After  running  five  or  six  miles  the  witness  smelt  paint  burn- 
ing, and  so  stated  to  Capt.  Cummings,  who  ran  down  front- 
ing the  pilo^house,  looking  over,  said  the  witness  was  mista- 
ken. Witness  said  he  was  not  mistaken.  Capt.  Cummings 
then  ran  down  to  the  cabin  deck.  Holland,  the  mate,  was 
on  the  hurricane  deck,  said  the  wood  waa  very  dry,  and  that 
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he  would  go  down.  Witness  then  rang  the  bell  violently, 
and  stamped.  In  a  very  short  time  after  smelling  the  fire,  a 
minute  or  two,  the  smoke  appeared,  and  fire.  Heard  no 
noise  in  the  social  hall.  Nicholson,  the  clerk,  said  that  he 
was  sitting  in  the  hall,  his  boots  off,  asleep.  Did  not  knovr 
of  the  fire  till  witness  gave  the  alarm.  When  he  awakened 
the  passengers,  the  fire  was  bursting  some  of  the  windows. 
The  boat  was  about  300  yards  from  the  shore  when  wit- 
ness first  saw  the  flames.  He  thinks  no  efibrt  could  have  ex- 
tinguished the  fire.  The  boat  was  thrown  to  the  land  by  the 
action  of  the  starboard  wheel  in  a  few  moments,  and  the 
passengers  on  deck  jumped  to  the  shore.  One  of  them  fell 
in  the  water,  Capt.  Cummings  pulled  oflT  his  coat  and  gave  it 
to  him.  He  and  the  mate  were  seen  in  the  yawl  at  the  boat, 
ail  the  wheel,  where  a  passenger  was  standing  on  the  guard, 
the  fire  around  him.  He  was  forced  into  the  yawl,  which 
moved  toward  the  stern  of  the  boat,  when  Capt.  Cummings 
and  the  mate  were  seen  on  the  guard,  endeavoring  to  ascend 
into  the  ladies'  cabin.  Holland,  with  the  aid  of  Cummings, 
got  on  the  upper  deck,  and  was  forcing  open  the  doors  of  the 
ladies'  cabin.    The  smoke  and  fire  filled  the  cabin. 

The  yawl,  shortly  after  it  wa^i  left  by  the  captain  and  mate, 
pushed  off*.  The  two  persons  in  it,  from  excitement  or 
alarm,  could  not  manage  it ;  and  it  floated  down  the  river. 
The  boat  not  being  fastened  at  the  bow,  floated  a  considera- 
ble distance  from  the  shore.  Such  was  the  progress  of  the 
flames,  that  the  mate  and  captain  must  hav^  been  destroyed 
in  a  few  minutes,  if  a  skiff*,  which  belonged  to  a  fiat  boat, 
had  not  taken  them  from  the  burning  wreck.  The  captain 
was  often  besought  by  persons  on  the  shore  to  get  into  the 
skiff*  and  save  himself,  but  he  seemed  to  be  so  determined  to 
rescue  some  children  on  board,  that  he  paid  no  attention  to 
his  personal  safety,  until  the  fire  forced  him  to  get  into  the 
skiff*.  So  intensely  cold  was  the  weather,  that  no  one  could 
swim  more  than  a  few  feet.    When  the  captain  came  to  the 
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shore  he  was  frenzied  by  excitement,  and  was  constantly 
raising  his  hands  and  exclaiming,  O  !  Lord  !  where  are  the 
children  ? 

The  fire  was  first  seen  in  the  social  hall,  on  the  larboard 
side,  opposite  the  chimney.  There  was  there  deposited  a 
number  of  candle-boxes,  and  on  them  bundles  of  brown  pa- 
per, and  on  them  bundles  of  brooms  were  laid.  Opposite 
the  chimney  there  was  the  appearance  of  a  door,  the  upper 
part  of  which  was  made  of  painted  Venetian  blinds. 

The  cabin  of  the  Martha  Washington  was  taken  from  the 
Era.  It  was  old,  and  had  been  frequently  painted.  Around 
the  chimney  there  was  a  case  of  tin  or  sheet-iron  to  prevent 
the  heat  of  the  chimney  from  setting  the  boat  on  fire.  Sev- 
eral of  the  witnesses  say,  that  the  bo^t  was  liable  to  take  fire 
from  the  larboard  chimney.  That  on  its  trip  up  the  river  a 
short  time  before,  it  had  taken  fire  from  the  chimney  three 
times  in  one  day.  One  of  the  witnesses,  who  had  been  em- 
ployed on  board  of  the  boat,  had  kdown  her  to  be  on  fire 
nearly  fifty  times.  Another  witness  says  when  he  saw  the 
fire  first,  the  flames  were  seen  in  the  slats  of  the  false  door. 

Nicholson,  from  his  own  confession,  was  in  the  social  hall 
when  the  fire  broke  out,  asleep,  and  was  wakened  by  the  bell. 
Seeing  the  fire,  he  awakened  the  passengers. 

As  to  the  burning  of  the  boat  there  is  no  positive  evidence ; 
and  in  such  a  case,  unless  circumstances  raised  a  probabil- 
ity of  guilt,  the  jury  may  well  inquire  into  the  motive  of  Nich- 
olson or  of  some  other  individual,  to  do  the  act.  Admit  that 
he  owned  half  the  boat,  and  had  an  insurance  that  would 
cover  the  liquors  in  his  bar,  and  two  boxes  of  merchandise, 
still  his  interest  would  not  lead  him  to  burn  the  boat.  It  was 
insured  for  only  one-half  of  the  sum  paid  for  it,  so  that  his 
loss  would  greatly  exceed  the  amount  of  his  insurance.  Men 
are  seldom,  if  ever,  prompted  to  commit  a  crime,  except  from 
motives  of  gain  or  revenge. 
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There  are  a  great  many  circumstances  connected  with  this 
case,  which  have  been  brought  to  bear  upon  it,  and  which 
may  have  no  direct  relation  to  its  merits.  The  clerk  of  Kis- 
sane,  who  now  states  that  he  swore,  without  objection  on  his 
part,  to  a  bill  of  lading,  not  knowing  that  the  articles  had 
been  shipped,  affords  no  evidence  of  intentional  fraud,  if  the 
proof  be  clear  that  the  articles  were  shipped. 

The  copy  of  a  letter  of  Kissane,  charged  to  have  been 
taken  surreptitiously  from  the  papers  of  the  District  Attor* 
ney,  is  in  evidence.  Some  testimony  has  been  given  as  to 
the  abstraction  of  that  letter,  but  as  the  act  of  taking  it  as 
charged  is  an  indictable  offense,  you  cannot  in  this  case  con- 
vict him  of  the  act.  The  court  permitted  the  evidence  to 
show  the  motive,  with  which  the  letter  must  have  been 
taken. 

There  can  be  no  doubt,  from  the  history  of  this  case,  the 
defendants  were  acquainted  with  each  other,  and  that  in  the 
purchase  of  the  boat,  and  in  the  shipment  of  the  cargo  from 
Cincinnati,  they  were  engaged  in  the  commercial  enterprise. 
Their  shipments  were  made,  as  appears,  not  for  the  benefit 
of  the  whole,  but  for  the  benefit  of  the  shippers  individually, 
as  stated  in  the  bills  of  lading.  But,  notwithstanding  this 
individuality  of  ownership,  if  they  united  in  a  conspiracy  to 
burn  the  boat,  in  order  to  charge  the  underwriters,  they  are 
guilty  under  the  act  of  Congress. 

But  in  this,  as  in  all  other  cases,  guilt  cannot  be  inferred 
by  vague  surmises  arising  from  acts  which  had  not  a  direct 
tendency  to  form  the  conspiracy  or  carry  it  out.  If  the  jury 
shall  be  satisfied  from  the  evidence  that  shipments  were 
made  according  to  the  biUs  of  lading  and  invoices  furnished, 
the  injury  to  the  underwriters  can  only  arise  fi:om  the  con- 
spiracy to  burn  the  boat. 

It  is  the  province  of  the  jury,  and  not  of  the  court,  to  de- 
cide on  the  credibility  of  witnesses.  Earl,  who  is  the  princi- 
pal witness,  so  far  as  the  Chapins  and  Cole  are  concerned,  is 
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a  man,  as  the  jury  must  have  perceived,  of  intelligence  He 
being  the  salesman  of  the  house  of  Filley  &  Chapin,  had  a 
much  better  opportunity  of  knowing  the  facts  stated  by  him 
than  any  other  witness.  He  is  unimpeached,  except  by  Dr. 
Kates,  which  is  explained  by  Earl  in  his  evidence  in  chief. 
Mr.  Burton  and  he  differ  in  the  fact,  that  an  estimate  was 
made  of  the  stock  on  hand  by  them,  and  another  individual. 
The  discrepancy  between  these  witnesses  may  be  explained 
without  an  impeachment  of  either,  if  the  principal  view  of 
the  stock  by  Mr.  Burton  was  after  the  shipment,  or  if  he  did 
not  enter  the  dark  cellar,  where  the  white  sole  leather,  as 
stated  by  Earl,  was  stored.  Mr.  Kepler,  a  witness,  says,  that 
Burton  came  to  Cincinnati  on  the  5th  of  January,  the  day 
after  the  shipment  was  made. 

You  will  examine,  gentlemen,  and  weigh  the  evidence, 
and  decide  this  great  case,  under  the  law,  as  your  judgment 
shall  sanction. 

I  know  of  no  higher  function  which  a  citizen  can  be  called 
to  discharge,  than  to  sit  in  judgment  on  his  fellow-creatures. 
It  should  remind  us  all  of  that  day  when  we  shall  be  judged. 
In  the  discharge  of  a  duty  so  awful,  how  careful  should  we 
be  to  examine  ourselves  and  see  that  no  lurking  preposses- 
sion or  prejudice  should  influence  our  judgment.  We  know 
the  case  only  as  it  has  appeared  to  us  on  this  trial.  What- 
ever may  have  been  said  in  regard  to  it  elsewhere,  is  unfit 
to  be  considered  here.  Even  those  sympathies  so  honorable 
to  our  natures,  are  not  to  influence  us  here.  Nothing  but  the 
facts  and  the  law,  should  govern  you.  You  will  not  convict, 
if  you  have  reasonable  doubts.  But  if  such  doubts  have  no 
place  in  your  judgment,  your  verdict  will  be  against  the 
defendants,  or  such  of  them  as  you  may  find  guilty. 

The  jury,  before  they  retired,  requested  to  have,  in  their 
retirement,  the  charge  of  the  court.  The  counsel  having  no 
objection,  the  court  handed  the  charge  to  the  jury,  but  after* 
ward  withdrew  it,  that  it  might  be  printed  for  the  use  of  the 
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jury.    The  printed  copy,  corrected  by  the  judge,  was  handed 
to  the  jury  die  same  evening. 

The  jury,  after  being  absent  a  considerable  time,  includ- 
ing the  Sabbath,  returned  into  court,  with  a  verdict  of  not 
guilty. 


Samuel  £.   Foote  v.   Morgan  Ldcck  and  The  Ttustees  of 
THE  Life  Insurance  and  Trustt  Company. 

An  injunction  vas  granted  against  the  collection  of  a  tax  from  The  Trost 
Company,  alleged  to  be  unconstitutional. 

This  was  done,  on  the  application  of  a  stockholder,  a  citizen  of  Connecticut, 
▼ho  filed  a  bill  against  the  Auditor  of  State,  and  the  Trust  Company. 

In  such  a  case,  the  parties  being  before  the  court,  it  can  give  the  same  re- 
lief, as  if  the  trustees  of  the  company  were  complainants. 

The  court  will  give  relief  to  parties  on  the  record,  as  their  respective  rights 
may  require. 

A  suit  at  law  is  not  necessary  to  authorize  the  injunction,  where  the  mis- 
chief complained  of,  would  be  irremediable  at  law. 

The  allegations  of  the  bill  were  admitted  by  the  demurrer. 

Messrs.  Worthington  and  Stanhery  for  plaintiSs. 
Attorney  General  Pugh  for  defendants. 

OPINION   OF   THE   COURT. 

Daring  the  late  term  a  bill  was  filed  by  the  complainant,  a 
citizen  of  Connecticut,  against  the  defendants,  in  which  was 
set  out  the  charter  of  the  Trust  Company,  showing  that  there 
was  a  provision  in  it  declaring,  that  the  capital  stock  should 
be  taxed  no  higher  than  the  stock  of  other  banks  of  the  State. 
Also,  that  a  proposition  being  made  by  the  legislature  to  the 
banks  of  the  State,  if  they  should  cease  to  circulate  notes  of 
a  less  denomination  than  five  dollars,  they  should  not  be  tax- 
ed more  than  at  the  rate  of  5  per  cent  on  their  dividends. 
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That  the  Trust  Company  Bank  accepted  the  proposition, 
called  in  ita  small  notes,  and  filed  the  evidence  of  the  fact  in 
the  Auditor's  office,  as  required  by  the  act  ;  and  that  for 
many  years  the  tax  was  on  the  dividends  as  proposed ;  that 
by  a  late  law  the  tax  was  imposed  more  than  ten  times 
greater  than  the  tax  before  assessed  on  the  capital  of  the 
company ;  that  under  the  law  for  the  collection  of  such  tax 
on  banks,  the  auditor  was  required  to  appoint  a  commissioner 
for  the  collection  of  such  tax,  to  whom  he  issued  his  warrant 
as  the  law  authorizes,  requiring  him  to  make  a  demand  of 
the  tax,  which,  if  not  paid  in  five  days,  the  commissioner  is 
authorized  to  enter  the  bank  by  force,  open  its  vault,  and 
take  therefrom  the  amount  of  the  tax  and  penalties,  in  gold 
and  Silver,  &c. 

The  tax  demanded  by  the  commissioner  under  the  above 
act  for  the  years  1851  and  1852;  with  the  penalties  thereon, 
amounting  to  the  sum  of  ninety-six  thousand  dollars,  to  which 
was  to  be  added  five  per  cent,  for  poundage  to  the  commis- 
sioner, and  an  additional  penalty  of  five  per  cent. 

The  complainant  alleges  that  he  holds  fifty  shares  of  stock 
in  said  company,  which  is  now  at  par  or  above  it ;  that  the 
said  law  impairs  the  obligations  of  the  contracts  before  sta- 
ted, and  is  consequently  void  under  the  constitution  of  the 
United  States ;  that  he  has  applied  to  the  trustees  of  the 
bank,  who  have  taken  no  step  to  arrest  the  collection  of  the 
tax  above  stated ;  and  represents  that  if  the  money  shall  be 
collected  and  paid  over  to  the  State  treasury,  the  injury  to 
himself  and  the  bank  will  be  irremediable,  and  he  prays  an 
injunction  against  the  Commissioner,  the  Auditor  of  State, 
and  the  Trustees  of  the  company. 

Notice  having  been  given  to  the  commissioner,  that  an  appli- 
cation would  be  made  to  the  Circuit  Court  at  its  late  term,  at 
Columbus,  for  an  injunction,  which  application  being  made,  in 
pursuance  of  the  notice,  there  being  no  opposition,  the  Cir- 
cuit Court,  on  the  face  of  the  bill,  ordered  the  injunction  to 
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iBsae,  bat,  at  the  same  time,  the  court  said,  a  motion  would 
be  heard  to  disBolve  the  injunctioii  during  the  term.  A  mo- 
tion to  dissolve  being  made,  it  was  agreed  that  it  should  be 
argued  before  the  Circuit  judge,  at  Cincinnati,  at  Chambers. 

On  the  18th  day  of  November,  at  Cincinnati,  the  above 
motion  came  up  for  argument.  And  it  was  argued  by  the 
Attorney  General  for  the  State,  Mr.  Pugh,  in  favor  of  the 
motion,  and  by  Messrs.  Worthington  and  Stanbery  for  the 
complainants. 

The  Attorney  General  distinguished  this  case  from  that  of 
the  Bank  of  the  United  States  v.  Osborne.  The  tax  in  that 
case  was  one  hundred  thousand  dollars,  when  the  whole 
amount  of  the  capital  in  both  the  branches  of  the  United 
States  Bank,  in  this  State,  amounted  only  to  the  sum  of  one 
hundred  and  fifty  thousand  dollars.  The  tax,  therefore,  was 
said  by  the  Supreme  Court,  would  be  destructive  of  the 
branch  of  the  bank  in  Ohio.  And  this  was  one  of  the 
grounds  on  which  the  opinion  of  the  Supreme  Court  was 
founded.  It  was  also  an  interference  with  one  of  the  fiscal 
agents  of  the  government,  and  was  not  within  the  taxing 
power  of  the  State.  It  was  also  objected  that  all  the  direc- 
tors were  not  made  parties. 

The  Attorney  General  mainly  contended,  that  the  com- 
plainant, as  a  stockholder,  could  not  sue  the  directors  ;  that 
the  bill  was  filed  for  himself;  and  not  in  behalf  of  others ; 
that  it  might  be  the  wish  of  the  trustees  to  pay  the  tax ;  that 
the  bill  asked  the  court  to  take  the  power  from  the  trustees, 
as  given  to  them  by  the  charter,  which  would,  in  efiect,  wind 
up  the  concerns  of  the  bank,  and  a  number  of  authorities 
were  cited  as  sustaining  the  positions  taken. 

The  Attorney  General  also  contended  that  the  tax  was 
not  ruinous  to  the  bank,  and  that  if  the  money  were  collect- 
ed, provision  was  made  for  the  re-payment  of  it,  should  the 
law  under  which  it  was  assessed,  be  decided  by  the  Supreme 
Court  of  the  United  States,  to  be  unconstitutional. 
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The  above  is  a  very  general  statement  of  the  argument  of 
Mr.  Pugh — nothing  more  than  an  outline  of  it  is  attempted 
to  be  given. 

Mr.  Worthington  opposed  the  positions  of  Mr.  Pugh,  ob- 
serving that  he  appeared  as  well  for  the  trustees  as  for  the 
complainant. 

Mr.  Stanbery  also  considered  the  argument  of  the  Attor- 
ney General,  and  submitted  his  views  as  to  the  merits  of  the 
case. 

It  cannot  be  considered  as  any  disparagement  to  the  State 
court,  that  a  citizen  of  another  State  sues  in  the  Federal 
court.  The  constitution  and  the  act  of  Congress,  give  him 
this  right.  In  the  exercise  of  it,  he  does  no  more  than  every 
suitor  in  the  State  court,  who  brings  his  action  in  one  of  the 
courts  of  the  State,  which  may  be  a  matter  of  choice  or  acci- 
dent. 

No  reason  is  ever  assigned  by  a  citizen  of  another  State, 
that  he  cannot  obtain  justice  in  the  State  courts.  Such  a 
suggestion  would  not  be  tolerated,  and  the  bill  would  be  dis- 
missed for  impertinence,  if  the  objectionable  part  were  not 
stricken  out. 

The  complainant  being  a  citizen  of  Connecticut,  has  a 
right  to  sue  in  this  court,  if  be  has  made  a  case  for  the  exer- 
cise of  jurisdiction  by  the  Circuit  Court. 

He  has  stated  an  interest  in  the  Trust  Company,  which 
the  law  will  protect,  against  the  threatened  injury  com- 
plained of,  if  that  injury  be  irremediable,  and  the  mode  of 
relief  be  within  the  powers  of  a  Court  of  Chancery. 

It  does  not  follow  that  the  right  asserted,  is  hostile  to  the 
powers  of  the  trustees,  because  they  are  made  defendants. 
From  the  facts  stated  in  the  bill,  it  appears  the  right  of  the 
claimant  and  the  relief  asked,  in  no  respect  interfere  with 
the  powers  of  the  trustees.  It  is  true,  the  complainant  asks 
that  the  trustees  may  be  enjoined  from  paying  over  the  tax 
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to  the  State ;  but  there  is  enough  on  the  face  of  the  bill  to 
show,  that  the  suit  of  the  complainant  was  brought  to  pro- 
tect the  rights  of  the  Trust  Company,  and  consequently  the 
rights  of  the  trustees. 

That  this  may  be  done,  is  a  familiar  principle  of  chancery. 
The  court  will  decree  as  between  the  parties  on  the  record, 
whether  they  be  complainants  or  defendants.  The  court 
having  jurisdiction  under  the  bill  filed  by  the  complainant, 
can  protect  the  rights  of  the  trustees,  though  defendants,  the 
same  as  if  they  were  complainants.  And  chancery  often,  in 
such  a  case,  decrees  between  conflicting  rights  of  defend- 
ants. This  doctrine  is  laid  down  in  both  the  volumes  of 
^^  Story's  Equity."  It  has  been  often  acted  upon  by  the  Su- 
preme Court. 

In  the  case  of  Piatt  v.  Oliver  and  Williams,  and  a  great 
many  other  defendants  who  were  citizens  of  Ohio,  and  there- 
fore could  not  be  made  complainants  in  the  case  ;  but  their  in- 
terest was  the  same  as  that  asserted  by  the  complainant,  the 
court  gave  relief  to  the  defendants,  the  same  as  the  plaintiff, 
according  to  their  respective  rights.  This  case  was  appealed 
to  the  Supreme  Court,  and  the  decree  of  the  Circuit  Court 
was  affirmed.  The  case  is  reported  in  203  McLean,  and 
also  in  one  of  the  volumes  of  Howard. 

The  case  of  Chiles  v.  Boon,  reported  in  10  Peters,  is  to  the 
same  effect.  The  trustees  being  citizens  of  Ohio,  could  not 
be  made  complainants,  but  being  made  defendants,  they  are 
before  the  court,  and  the  court  having  jurisdiction  from  the 
citizenship  of  the  complainant,  can  act  upon  the  right,  and 
for  the  protection  of  the  parties,  the  same  as  if  the  trustees 
were  complainants. 

The  injunction  was  allowed  upon  the  face  of  the  bill ;  the 
demurrer  now  filed,  admits  the  statements  of  the  bill,  as  far 
as  they  are  correctly  pleaded.  If  no  contract  has  been  im- 
paired, the  demurrer  filed  raises  the  question  for  the  decision 
of  the  court.    That  question  has  not  been  argued,  and  I  am 
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glad  that  it  has  not.  The  principal  reliance  seems  to  be  a 
want  of  jurisdiction  in  the  court,  in  the  form  in  which  the 
suit  has  been  brought. 

The  Supreme  Court  of  the  State  has  decided  that  the  tax 
has  been  imposed  under  a  constitutional  law,  and  that  the 
mode  of  collecting  it  is  legal.  But  this  decision,  I  under- 
stand,  has  been  taken  to  the  Supreme  Court  of  the  United 
States,  by  a  writ  of  error.  A  case  thus  situated,  cannot  be 
considered  as  one  of  authority,  as  it  is  still  pending  in  the 
Supreme  Court,  and  may  be  reversed.  If  the  Supreme  Court 
shall  affirm  the  judgment  of  the  State  court,  it  being  the 
same  question  as  involved  in  this  case,  the  Circuit  Court  will, 
as  a  matter  of  course,  dissolve  this  injunction  without  argu- 
ment. I  can  entertain  no  doubt  of  the  jurisdiction  on  the 
points  made. 

It  is  fit  that  the  Supreme  Court  should  act  upon  this  great 
question  ;  and,  as  it  is  before  the  court,  and  will  be  acted  on 
in  the  course  of  two  or  three  months,  I  deem  it,  therefore,  in- 
expedient to  dissolve  the  present  injunction. 

It  has  been  argued  that  until  the  right  be  established  at 
law,  an  injunction  should  not  be  granted.  The  Lord  Chan- 
cellor,— if  my  memory  serves  me, — Eldon,  once  decided,  so  I 
think,  in  an  application  for  an  injunction  on  a  patent  right. 
But  his  Lordship  was  mistaken,  as  is  shown  by  the  action  of 
a  Court  of  Chanpery,  before  and  since  his  decision.  In  this 
country,  an  injunction  has  been  usually  granted  against  a 
threatened  wrong,  for  which,  if  done,  the  law  can  give  no 
adequate  redress.  In  answer  to  this,  it  is  said,  a  remedy  by 
mandamus  is  provided  for  by  law,  where  a  tax  is  illegally  as- 
sessed and  collected.  But  it  might  become  a  question, 
whether  the  Circuit  Court,  under  the  State  law,  could  issue 
the  mandamus  provided  for;  and  if  it  could,  it  would  be  in 
the  power  of  tl^e  legislature  to  repeal  the  law  giving  the 
remedy. 
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The  money  collected  being  paid  over  into  the  State  Trea- 
sury, could  not  be  recovered  by  suit,  as  the  State  cannot  be 
sued.  The  remedy  against  the  Auditor  and  the  Commis- 
sioner might  be  attended  with  insurmountable  difficulties. 
The  poundage  at  five  per  cent,  amounting  to  five  thousand 
dollars,  which  the  Commissioner  will  receive  as  his  com- 
pensation for  the  service,  could  not  be  recovered  from  the 
State. 

The  Attorney  General  moved  that  the  money  be  brought 
into  court,  which  the  Judge  refused,  as,  in  his  judgment, 
there  could  be  no  safer  depository  than  that  of  the  vaults  of 
the  Trust  Company.  Complaint  being  made  of  the  insuffi- 
ciency of  the  security  given  by  the  complainant,  the  Judge 
observed  that  he  supposed  there  could  be  no  objection  to  any 
amount  of  security  which,  in  reason,  might  be  required ;  he, 
therefore,  ordered  that  a  bond  in  two  hundred  thousand  dol- 
lars be  given,  conditioned  to  pay  the  whole  amount  of  tax 
claimed  by  the  State,  if  this  bill  shall  be  dismissed,  and  the 
injunction  be  dissolved.  If,  however,  the  injunction  shall  be 
dissolved,  the  Auditor  and  Commissioner  may  proceed  in  the 
summary  mode  authorized  by  the  statute,  to  enter  the  bank 
and  seize  the  money,  if  it  shall  not  be  paid  within  the  five 
days  after  demanded. 

The  bond  has  been  given,  as  required,  and  has  been  trans- 
mitted to  the  clerk  of  the  Circuit  Court. 


Ward  et  al.  v.  The  Ogdcnsburgh. 

The  maritime  law  is  rigid  in  its  exactions  of  unremitting  care  and  Yigilance 
on  the  part  of  those  entrusted  with  the  navigation  and  safe  keeping  of  vessels 
of  every  kind,  to  avoid  accidents  and  injuries  bj  collision.  Any  negligence, 
inattention,  or  want  of  skill,  resulting  in  injury  to  others,  will  entitle  the  suf- 
ferer to  remuneration. 
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A  eompetent  and  vigilant  look-ont,  stationed  at  the  forward  part  of  the  ves- 
sel, and  in  a  position  beet  adapted  to  descry  vessels  approaching,  at  the  earliest 
moment,  is  indispensable,  to  exempt  the  steamboat  from  blame  in  case  of  acci- 
dent in  the  night  time,  while  navigating  waters  on  which  it  is  accustomed  to 
meet  other  watercrafts.  The  mate,  who  has  command  of  the  deck,  is  not  a 
su£3cient  look- out.  He  must  be  a  person  who  makes  the  look- out  his  exclusive 
business.  Nor  is  the  wheel-house  a  proper  place  to  station  the  look* out.  He 
should  be  stationed  forward,  where  he  can  see  without  interruption. 

In  general,  it  is  the  duty  of  vessels,  whether  propelled  by  steam  or  wind, 
when  meeting  dead  ahead,  or  nearly  so,  to  port  helm,  and  each  turn  to  the 
right.  But  if  they  are  approaching,  with  berth  enough  to  exclude  the  possi- 
bility of  their  coming  together,  each  pursuing  its  onward  course,  they  are  not 
required  to  port  helm.  Porting  the  helm,  under  such  circumstances,  may  be  a 
fault. 

When  steam  vessels  are  approaching  each  other,  and  from  the  darkness  or 
fog.  there  is  the  least  uncertainty  as  to  the  course  or  position  of  the  other,  it  is 
the  duty  of  each  instantly  to  check  the  speed,  and  then,  if  necessary,  to  stop, 
and  back. 

The  defendants  in  an  admiralty  suit,  who  have  suffered  from  a  collision, 
and  are  in  no  fault  themselves,  may  by  a  cfoss  libel  setup  the  damage  they  have 
sustained,  and  will  be  entitled  to  a  decree  in  their  favor  for  compensation. 

The  libellants  can  not  join  in  this  libel  a  demand  in  rem  against  the  vessel, 
and  one  in  permmam  against  the  owners.  He  may  proceed  in  rem,  or  in  pereo' 
nam,  or  successively  in  each  way,  until  he  has  full  satisfaction,  but  he  can  not 
blend  the  proceedings  in  one  libel. 

Messrs.  Lothropf  Stvaj/ne,  Wade^  and  Newberry  for  libel- 
lants. 

Messrs.  Spalding^  Stanberyy  McNett,  and  Kimball  for  re- 
spondents. 

OPINION   OF   JUDOB  LEAVHT. 

The  libellants  aver  substantially,  that  said  steamboat,  be- 
ing of  eight  hundred  tons  burden,  with  passengers  and  freight 
on  board,  left  Buffalo  on  th^  evening  of  the  19th  of  August, 
1852,  for  Detroit,  and  proceeding  on  her  voyage  across  the 
lake,  by  the  usual  and  direct  route,  with  all  her  signal  lights 
burning  and  in  good  condition,  about  half-past  two  o'clock, 
in  the  morning  of  the  20th  of  August,  off  Long  Point,  on  the 
Canada  shore,  was  run  into  with  great  violence  by  the  pro- 
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peller  Ogdensbargh,  then  on  her  way  from  Cleveland  to  the 
entrance  of  the  Welland  Canal ;  the  said  steamboat  being 
Rtruck  on  her  larboard  side,  near  the  forward  gangway,  and 
the  guard  and  hull  being  so  broken,  that  she  filled  with  wa- 
ter, sunk,  and  was  a  total  loss  to  the  libellants.  It  is  also 
averred,  that  at  the  time  of  said  collision,  the  Ogdensburgh 
did  not  have  lights  burning  and  properly  displayed,  as  requi- 
red by  law ;  and  was  not  then  steering  on  the  usual  and  pro- 
per route  from  Cleveland  to  the  Welland  Canal ;  and,  that 
on  the  approach  of  the  Atlantic,  though  clearly  visible  for  at 
least  two  miles,  the  propeller  did  not  stop  her  engine,  lessen 
her  speed,  alter  her  course,  or  take  any  other  precaution  to 
avoid  a  collision.  It  is  also  alleged,  that  the  officers  and 
crew  of  said  steamboat,  as  the  propeller  approached,  first 
put  the  helm  a-porl,  and  then  hard  a-port^  to  get  out  of  the 
course  of  the  propeller,  and  used  every  eflTort  to  prevent  a 
collision,  but  that  the  propeller,  though  seeing  the  lights  of 
the  Atlantic  at  a  great  distance,  did  not  port  her  helm,  or 
slacken  her  speed,  or  display  lawful  signal  lights,  but  was  so 
unskillfully  and  improperly  managed,  that  she  was  run  near- 
ly at  right  angles  into  and  against  the  Atlantic ;  and  that  the 
colIi:)ion  resulted  from  the  carelessness,  negligence,  and  un- 
skillfulness  of  the  officers  and  crew  of  said  propeller ;  and 
that  the  libellants  have  sustained  damage  thereby  to  the 
amount  of  one  hundred  thousand  dollars. 

The  answer  of  Chamberlain  <fe  Crawford,  the  claimants  of 
the  Ogdensburgh,  which  they  aver  to  be  a  propeller  of  three 
hundred  and  fifty-three  tons  burthen,  sets  up  in  substance, 
that  she  left  Cleveland  with  a  heavy  freight,  about  twenty 
minutes  after  twelve  o'clock,  in  the  afternoon  of  the  19th  of 
August,  1852,  and  proceeded  by  way  of  Fairport,  toward 
Ogdensburgh,  New  York,  the  place  of  her  destination,  which 
was  to  be  reached  by  means  of  the  Welland  Canal,  in  Can- 
ada ;  that  about  two  o'clock,  the  next  morning,  steering  her 
proper  course,  N.  E.  by  E.,  for  the  entrance  of  said  canal,  the 
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wind  being  light  from  S.  W.,  and  the  weather  somewhat 
hazy,  her  watch  on  deck  discovered  a  steamboat  light,  from 
two  to  three  points  off  her  starboard  bow,  and  at  the  supposed 
distance  of  three  miles ;  that  keeping  on  her  course  at  a  speed 
of  about  seven  miles  an  hour,  her  mate  ascertained  that  the 
light  was  fast  nearing  her,  and  gave  the  signal  to  ''  dow^^  the 
engine ;  which  was  done,  and  the  light  stiU  coming  nearer, 
an  order  was  given  to  stop  ;  that  finding  the  boats  were  in  dan- 
ger of  collision,  the  engine  of  the  propeller  was  reversed,  and 
she  was  hacked;  that  these  orders  were  given  with  all  possi- 
ble dispatch,  but  in  spite  of  all  these  precautions  a  collision 
ensued. 

The  answer  then  avers,  that  by  reason  of  the  Atlantic's 
turning  from  her  proper  course,  and  continuing  with  unabated 
speed  fifteen  miles  an  hour,  in  a  direction  across  the  bow  of 
the  propeller,  she  fell  with  all  her  momentum  upon  the  pro- 
peller's stem,  wrenching  it  out  of  place,  and  carrying  her  half 
round.  It  b  charged,  that  the  collision  was  wholly  caused 
by  the  unparalleled  recklessness  of  the  persons  in  command 
of  the  Atlantic ;  and  that  those  navigating  the  propeller  man- 
aged her  according  to  the  approved  rules  of  lake  navigation, 
and  with  a  due  regard  to  the  safety  of  both  vessels.  It  is 
also  averred,  that  the  propeller  had  all  her  lights  burning, 
and  displayed  as  required  by  law. 

The  claimants  ask  for  a  decree  for  the  injury  sustained  by 
the  propeller,  as  the  result  of  the  collision,  and  by  the  agree- 
ment of  the  parties,  such  a  decree  is  to  be  rendered  in  this 
case,  if  in  the  judgment  of  the  court  the  claimants  are  en- 
titled to  compensation. 

It  is  also  further  agreed,  that  the  value  of  the  Atlantic  was 
seventy  thousand  dollars,  and  is  to  be  so  considered  by  the 
court  if  it  shall  be  adjudged  that  the  libellants  are  entitled  to 
a  decree  in  their  favor. 

The  matters  in  controversy  in  this  case  are  indicated  by 
the  foregoing  summary  statement  of  the  libel  and  answer. 
40 
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A  great  mass  of  testimony,  partly  oral  and  partly  in  the  form 
of  depositions,  has  been  exhibited  to  the  court  in  support  of 
the  opposite  claims  of  the  parties,  and  as  usual  in  investiga- 
tions growing  out  of  marine  collisions,  there  is,  in  some  ma- 
terial points,  great  conflict  in  the  testimony.  Without  notic- 
ing the  large  portions  of  the  evidence,  which  have  no  direct 
bearing  on  the  points  in  dispute,  I  shsdl  refer  to  that  only 
which  forms  the  basis  of  the  conclusions  to  which  I  have  been 
led. 

But  before  noticing  the  facts,  it  will  be  proper  to  state  some 
of  the  settled  doctrines  of  the  maritime  law  as  to  collisions. 
Lord  Stowell,  justly  distinguished  for  his  eminent  ability  as 
an  Admiralty  Judge,  classifies  the  cases  in  which  collisions 
may  occur  as  follows  : 

"  In  the  first  place  a  collision  may  happen,  without  blame 
being  imputable  to  either  party,  as  where  the  loss  is  occa- 
sioned by  a  storm,  or  other  vis  major.  In  that  case  the  mis- 
fortune must  be  borne  by  the  party  on  whom  it  happens  to 
light ;  the  other  not  being  responsible  to  him  in  any  degree. 

'*  Secondly  :  A  misfortune  of  this  kind  may  arise  where 
both  parties  are  to  blame,  where  there  has  been  want  of  due 
diligence  or  skill  on  both  sides.  In  such  case  the  rule  of  law 
is,  that  the  loss  must  be  apportioned  between  them,  as  hav- 
ing been  occasioned  by  the  fault  of  both  of  them. 

"  Thirdly  :  It  may  happen  by  the  conduct  of  the  suffering 
party  only ;  and  then  the  rule  is,  that  the  sufferer  must  bear 
his  own  burden. 

<'  Lastly :  It  may  have  been  the  fault  of  the  ship  which  ran 
the  other  down ;  and  in  this  case,  the  innocent  party  would 
be  entitled  to  an  entire  compensation  from  the  other.'^  2 
Dodson's  Admiralty  R.,  83  ;  Abbott  on  Shipping,  230,  mar- 
ginal paging. 

It  is  clear,  from  the  general  phase  of  the  present  case,  that 
it  does  not  fall  within  the  first  clnssification.  The  disastrous 
collision  under  consideration  did  not  happen  through   an 
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agency  beyond  human  control.  There  is  a  fault  resting 
somewhere ;  a  wrong-doer,  chargeable  with  want  of  skill,  or 
inattention  to  duty.  The  libellante  insist  that  they  are  losers 
of  their  valuable  steamboat  and  her  appendages,  by  reason 
of  the  mismanagement  of  the  Ogdensburgh.  The  respond- 
ents, on  the  other  hand ,  insist,  not  only  that  they  are  not  liable 
for  the  loss  of  the  Atlantic,  but  that  they  are  entitled  to  com- 
pensation for  the  injury  sustained  by  them,  as  the  result  of 
the  collision. 

To  make  good  their  claim  to  indemnity,  the  libellants  must 
show  that  the  collision  was  caused  by  the  fault  of  the  other 
party,  and  that  no  censure  attaches  to  those  charged  with  the 
management  and  navigation  of  their  boat.  And,  if  the  re- 
spondents would  show  a  just  ground  of  claim  for  remunera- 
tion for  their  loss,  it  must  appear  that  they  are  without  fault.. 
I  think  there  is  no  foundation  for  urging  that  the  present  is  a, 
case  of  mutual  culpability,  calUng  for  an  apportionment  of 
the  loss  between  both  parties. 

The  maritime  law  is  rigid  in  its  exactions  of  unremitting 
care  and  vigilance  on  the  part  of  those  entrusted  with  the 
navigation  and  safe  keeping  of  vessels  of  every  kind,  to 
avoid  accidents  and  injuries  by  collision.  Any  negligence, 
inattention,  or  want  of  skill,  resulting  in  injury  to  others,  will 
entitle  the  sufferer  to  remuneration. 

These  are  general  and  admitted  principles,  touching  the 
rights  and  liabilities  of  parties,  in  cases  of  collision^  It  is 
now  proper  to  inquire  what  is  the  result  of  their  application 
to  the  facts  of  this  case. 

The  facts,  as  exhibited  in  the  evidence  of  the  opposing 
parties,  are  in  some  essential  particulars,  widely  variant. 
On  the  part  of  the  libellants,  the  material  facts  proved,  may 
be  summarily  stated  as  follows  : 

The  steamboat  Atlantic,  the  properly  of  the  libellants,  be- 
ing a  first  class  passenger  boat  on  Lake  Erie,  of  the  tonnage 
before  stated,  and  with  an  engine  of  a  thousand  horse  power, 


\ 


626  OHIO. 

Ward  et  al.  v.  The  Ogdensbuiig^h. 

navigated  and  managed  with  the  usual  complement  of  offi- 
cers and  hands,  having  on  board,  including  passengers  and 
crew,  between  five  and  six  hundred  persons,  and  furnished 
with  the  lamps  and  lights  required  by  law,  and  the  usages  of 
lake  navigation,  left  the  port  of  Buffalo  about,  or  a  few  min- 
utes after,  9  o'clock  in  the  evening  of  the  19th  of  August 
last,  on  her  regular  trip  to  Detroit.  It  seems  according  to  the 
usual  course  of  navigation  by  steamers  between  the  places 
named,  that  Point  au  Pelee,  putting  out  from  the  Canada 
shore,  near  the  upper  end  of  the  lake,  is  the  terminus  of  a 
direct  line  usually  pursued ;  the  course  from  Buflfalo  to  that 
point  bearing  S.  W.  by  W.  This  line  of  navigation  runs 
within  a  short  distance  of  Long  Point,  on  the  eastern  extrem- 
ity of  which  there  is  a  light-house.  This  is  sixty-eight  or 
seventy  miles  distant  from  Buffalo.  On  the  night  in  ques- 
tion, the  Atlantic  pursued  the  usual  course  of  steamers,  and 
came  abreast  of  Long  Point  light-house  about  2  o'clock.  It 
was  a  star-light  night,  but  a  haze  or  smoke  hung  over  the 
lake,  extending  upward  from  twenty-five  to  thirty  feet,  which 
rendered  it  difficult  to  discover  objects  involved  in  it  at  any 
considerable  distance.  The  second  mate  of  the  boat  was  on 
watch  from  the  time  of  leaving  Buffalo  till  the  collision. 

It  was  the  starboard  watch,  as  it  is  csdled  by  mariners, 
and  belonged  properly  to  the  master,  who,  on  this  occasion, 
does  not  seeoi  to  have  been  on  deck  during  the  entire  watch. 
The  second  mate  and  wheelsman  were  joined  on  deck,  at  12 
o'clock,  by  a  passenger,  who  had  some  experience  as  a  navi- 
gator on  the  lake.  According  to  the  testimony  of  the  three 
persons,  after  the  Atlantic  had  proceeded  about  one  mile  be- 
yond Long  Point  light,  a  little  aft;er  two  o'clock,  they  made  a 
light — ^two  white  lights — which  the  mate  took  for  the  lights  of 
a  sailing  vessel,  heading  southward.  These  witnesses  agree 
in  the  statement  that  the  steamer  holding  on  her  course  S. 
W.  by  W.,  made  the  lights  seen  from  a  half  to  three  quar- 
ters of  a  point  over  her  larboard  bow,  indicating  that  the  po- 
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Bition  of  the  approaching  craft  waa  a  little  south  of  the  line 
of  the  ateamer's  course.  The  lights,  when  first  seen,  in  the 
opinion  of  one  of  the  witnesses,  were  about  one  mile  distant. 
The  steamer  kept  her  course,  under  a  full  head  of  steam,  at 
the  rate  of  not  less  tha|^fifteen  miles  an  hour,  when  it  was 
ascertained  distinctly  ffft  the  lights  seen  belonged  to  a  pro- 
peller steering  for  Gravelly  Bay,  through  which  the  entrance 
into  the  Welland  Canal  is  reached.  The  steamer  continued 
to  approach  without  any  diminution  of  her  speed,  until 
within  three  or  four  lengths  of  the  boat  from  the  propeller, 
when  the  order  was  given  to  the  wheelsman  to  port  his  helm, 
which  was  almost  immediately  succeeded  by  the  order  to  put 
the  helm  hard  a-pori.  Very  soon  after  the  Atlantic's  larboard 
side,  just  aft  the  forward  gangway,  came  violently  in  contact 
with  the  propeller's  bow,  causing  a  breach  in  the  steamer's 
side  some  seven  feet  in  width,  extending  downward  below  the 
water  line,  and  inward  nearly  to  the  middle  hatch.  Without 
stopping  the  engine,  the  order  was  given  to  head  her  to  the 
shore,  and  after  running  between  half  a  mile  and  a  mile,  such 
was  the  rapid  inflow  of  water,  that  she  sunk  at  a  point  where 
the  lake  is  twenty-five  fathoms  deep. 

Such  is  the  case,  very  briefly  stated,  as  presented  by  the 
witnesses  for  the  libellants.  On  the  part  of  the  respondents, 
the  witnesses  produced  are  the  master,  wheelsman,  first  mate, 
clerk,  engineer,  and  a  fireman  on  the  Ogdensburgh.  In  the 
first  place  it  may  be  remarked,  that  they  satisfactorUy  disprove 
the  allegation  in  the  libel  that  the  propeller  was  not  fur- 
nished with  and  did  not  display,  on  the  night  of  the  collision, 
the  red  and  green  signal  lights  required  by  statute.  The 
boat  was  provided  with  these  lights,  and  they  were  suitably 
displayed  and  lighted. 

The  Ogdensburgh  in  addition  had  two  white  globe  lights  on 
her  cross-trees,  together  with  several  lesser  lights.  These,  it 
is  in  proof,  were  all  lighted,  and  in  good  order  throughout  the 
night  on  which  the  collision  occurred. 
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It  appears  that  starting  off  across  the  lake  from  a  point  a 
feiv  miles  off  Ashtabula,  on  the  southern  shore,  the  propeller 
was  put  upon  her  proper  course,  N.  E.  by  E.,  for  the  entrance 
of  the  Welland  Canal ;  and  that,  although  there  had  been 
previously  a  slight  variation  from  i^she  was  on  it  when  the 
lights  of  the  steamer  were  made,  Vd  continued  upon  it  till 
the  collision  happened ;  that  the  lights  of  the  Atlantic  were 
first  made  by  the  propeller  two  and  a  half  points  over  her 
starboard  bow,  and  at  the  estimated  distance  of  two  and  a 
half  or  three  miles ;  that  the  mate  having  first  taken  the 
bearings  of  the  light  by  compass,  and  seeing  that  the  light 
opened  a  few  points  on  the  starboard,  had  ordered  the  wheels- 
man to  keep  on  his  course,  and  immediately  thereafter,  be- 
ing uncertain  as  to  the  bearings  of  the  steamer's  lights,  gave 
the  order  to  slew  the  engine ;  that  after  watching  the  lights 
closely  for  a  short  time,  the  mate  saw  the  red  signal  lights  of 
the  steamer,  and  ascertaining  that  she  was  within  four  or  five 
times  her  length  of  the  propeller,  rung  the  bell  to  stop  and  back 
almost  simultaneously ;  that  before  the  order  to  slowy  the  pro- 
peller was  running  at  the  rate  of  eight  miles  an  hour ;  that 
after  the  order  to  slow,  and  when  the  orders  to  stop  and  back 
were  given,  her  speed  had  been  reduced  to  about  three  miles 
an  hour ;  that  all  the  orders  referred  to  had  been  promptly 
obeyed,  and  the  propeller  brought  almost  if  not  wholly  to  a 
stand ;  that  the  Atlantic,  without  either  slowing  or  stopping, 
continued  her  course  toward  the  propeller,  heading,  as  the 
nautical  phrase  is, "  stem  on  ;"  that  the  mate  seeing  the  col- 
lision inevitable,  gave  the  order  to  starboard  the  helm,  hop- 
ing thereby  to  receive  only  a  glancing  blow,  but  this  move- 
ment produced  little  or  no  effect,  as  the  propeller  was  stopped 
or  nearly  so,  and  of  course  did  not  obey  her  helm.  The  At- 
lantic thus  struck  the  bow  of  the  propeller,  causing  the  breach 
in  the  steamer  before  noticed,  and  carrying  away  the  lower 
part  of  the  propeller's  stem,  loosing  and  turning  the  other 
part  from  its  position,  unfastening  the  ends  of  the  planks. 
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and  causing  an  opening  through  which  the  water  found  its 
way  into  the  boat. 

This  synopsis  of  the  testimony  on  both  sides,  as  to  the  course 
and  relative  position  of  the  boats,  when  the  lights  of  each 
other  were  made,  their  subsequent  conduct,  and  the  facts  re- 
lating to  the  collision,  will  suffice  to  show  the  material  dis* 
crepancies  between  the  witnesses  on  either  side,  and  afford 
some  intelligible  landmarks  for  the  court,  in  settling  the  rights 
of  the  parties. 

It  will  be  noticed  that  the  essential  differences  between  the 
parties  consist  in  the  opposite  statements  of  the  witnesses  as 
to  the  bearings  of  the  lines,  on  which  the  steamer  and  the 
propeller  neared  each  other.  On  the  hypothesis  of  the  libel- 
ants, the  lights  of  the  propeller  were  first  seen,  in  seamen's 
phrase,  nearly  dead  ahead  of  the  Atlantic,  being  less  than  a 
point  over  her  larboard  bow.  Thus  meeting,  if  the  Atlantic 
had  exercised  the  proper  precaution  of  checking  her  speed, 
and  porting  her  helm,  and  the  propeller  had  failed  to  use  the 
proper  prudential  measures,  a  collision  being  the  result,  the 
fault  would  be  chargeable  to  the  latter.  But,  on  the  respond- 
ents' proof,  the  lights  of  the  steamer  were  seen  two  and  a  half 
points  over  the  propeller's  5torfoa/*c{  bow,  indicating  clearly 
that  she  was  on  her  proper  course,  north  of  the  steamer's  pro- 
per line  of  travel ;  and  that,  by  improperly  porting  and  hard 
porHngy  the  steamer  had  been  turned  too  far  north,  and  car- 
ried across  the  propeller's  bows.  This  latter  supposition,  I 
am  obliged,  as  the  case  is  presented,  to  adopt.  I  have  failed 
to  perceive  any  reason,  why  the  statements  of  the  respond- 
ents' witnesse&i,  as  to  the  matters  in  which  they  are  in  con- 
flict with  those  of  the  libellants,  should  be  repudiated.  They 
are  not  only  more  numerous,  but  for  reasons  of  a  higher  and 
more  decisive  character,  better  entitled  to  credit. 

In  this  view,  how  stands  the  case  ?  The  propeller  has 
done  all  that  reason,  usage,  or  law  required.  The  many 
experienced  and  highly  intelligent  navigators,  who  have  tes- 
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tified  as  experts,  have  declared  as  with  one  voice,  that  every 
precautionary  measure  adopted  by  her  was  sensible  and  ju- 
dicious. She  did  all  in  her  power  to  avoid  the  collision, 
while  she  omitted  nothing  that  could  have  been  done.  True, 
the  order  given  by  her  mate  to  starboard  the  helm  just  pre- 
ceding the  collision,  was  not  called  for ;  but  for  the  reason 
before  stated,  it  produced  no  result,  and  may  well  be  desig- 
nated as  ^^  an  error,"  without  being  "  a  fault." 

In  coming  to  this  conclusion,  1  am  not  unmindful  that  it 
was  strenuously  insisted  in  the  argument,  that  by  the  settled 
usages  of  navigation,  as  also  by  judicial  determinations,  it  is 
the  duty  of  vessels,  whether  propelled  by  steam  or  wind, 
when  meeting  '^  dead  ahead,"  or  nearly  so,  to  port  helm,  and 
each  turn  to  the  right.  There  can  be  no  doubt  of  the  exist- 
ence of  this  rule,  or  of  its  obligatory  nature  ;  but  it  must  be 
limited  to  cases  in  which  it  properly  applies.  The  experts 
who  were  questioned  on  this  subject,  agree  in  stating,  that 
if  two  boats  or  vessels  are  approaching  in  opposite  direc- 
tions, yet  with  berth  enough  to  exclude  the  possibility  of  com- 
ing together,  each  pursuing  their  onward  course,  they  are  not 
required  to  port  helm.  Indeed,  they  agree  in  stating  what  is 
clearly  obvious,  that  in  the  case  supposed,  the  porting  helms 
would  tend  rather  to  bring  about,  than  avoid,  collisions. 
These  experts  also  say,  that  under  the  circumstances  in  which 
the  Atlantic  and  the  Ogdensburgh  approached,  the  latter  was 
not  required  to  depart  from  her  course,  and  that  the  Atlantic 
was  wrong  in  porting  her  helm  and  diverging  from  her 
track. 

It  is  clear  then  that  the  libellantshave  no  claim  to  compen- 
sation from  the  owners  of  the  Ogdensburgh,  for  the  whole  or 
any  part  of  the  loss  sustained  by  them,  as  a  result  of  this 
disastrous  collision.  It  remains  to  inquire,  whether  a  decree 
shall  pass  against  the  libellants  for  the  loss  suffered  by 
respondents  in  the  injury  to  the  propeller. 
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By  agreement  of  parties,  the  question  whether  it  is  compe- 
tent in  a  proceeding  by  libel,  where  the  answer,  as  in  this 
case,  asserts  a  claim  against  the  libellants,  and  prays  for  a 
decree  accordingly,  to  treat  it  as  a  cross  libel,  is  waived ; 
and  it  is  stipulated  that  a  decree  may  be  entered  for  the  own- 
ers of  the  Ogdensburgh,  if  in  the  opinion  of  the  court,  they 
are  entitle  to  it,  on  the  law  and  facts  of  the  case.  The  right 
to  such  a  decree  depends  clearly  on  the  answer  to  the  inqui- 
ry, whether  their  loss  is  attributable  to  the  sole  fault  of  the 
libellants'  steamer.  That  the  libellants  are  great  sufferers 
from  the  collision,  and  have  chosen  to  initiate  this  proceed- 
ing, can  not  deprive  the  owners  of  the  propeller  of  their  claim 
to  compensation,  if  they  are  chargeable  with  no  fault.  They 
are  to  be  viewed  precisely  as  if  they  were  the  libellants, 
seeking  indemnity  for  a  loss ;  and,  if  they  make  out  a  good 
case,  are  entitled  to  a  decree  in  their  favor. 

The  inquiry  is  then  presented,  whether  the  facts  and  the 
law  applicable  to  them,  show  a  case  of  such  exclusive  culpa- 
bility on  the  part  of  the  Atlantic  as  not  only  to  preclude  her 
owners  from  any  right  to  compensation,  but  to  make  them 
responsible  for  the  injury  sustained  by  the  Ogdensburgh. 
This  is  contended  for,  by  the  respondents'  counsel,  on  seve- 
ral grounds. 

1 .  It  is  insisted  that  the  Atlantic  had  no  sufficient  watch 
on  deck  during  the  night  of  the  collision.  The  night,  as 
already  noticed,  was  not  dark,  but  the  haze  on  the  lake  made 
it  difficult  to  distinguish  objects  at  any  considerable  distance. 
The  route  of  the  steamer,  especially  in  the  vicinity  of  Long 
Point  light,  was  one  much  frequented  by  vessels  and  steam- 
ers, passing  up  and  down  the  lake,  and  to  and  from  points 
along  the  southern  shore,  by  propellers  and  other  craft,  car- 
rying on  commerce  with  the  lower  lakes  through  the  Welland 
Canal.  The  Atlantic  was  a  steamer  of  great  power,  and  of 
great  speed ;  and,  on  the  night  referred  to,  was  the  freighter 
of  between  five  and  six  hundred  human  beings.    These  facts 
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are  qaite  safficient  to  joatify  the  conclusion,  that  those  en- 
trosted  with  her  management  and  navigation  were  called 
npon  for  the  exercise  of  the  greatest  watchfulness  and  care. 
It  seems  the  only  persons  on  deck  having  any  rightful  coniiee- 
tion  with  the  steamer,  from  the  time  she  left  Buffalo  till  the 
occurrence  of  the  terrible  collision,  which  sent  her  to  the  bot- 
tom of  the  lake,  and  occasioned  the  loss  of  some  two  hun- 
dred human  lives,  were  the  second  mate  and  the  wheelsman. 
As  before  noticed,  it  was  the  captain's  watch ;  and  the  testi- 
mony of  the  most  experienced  and  reliable  experts  is,  that 
under  the  circumstances  of  the  case,  it  was  wholly  improper 
that  the  captain  should  have  entrusted  the  care  of  the  boat  to 
the  sole  management  of  the  second  mate ;  an  officer  in  whom 
the  higher  qualifications  of  a  navigator  are  not  looked  for, 
and  who,  in  the  language  of  a  very  intelligent  expert,  is 
viewed  as  the  mere  **  drudge"  or  assistant  of  the  captain. 
In  point  of  fact,  the  second  mate,  even  if  his  competency  for 
the  station  is  admitted  (which  is,  at  least,  doubtful),  did  not 
keep  a  vigilant  look-out,  within  the  requirements  of  the  deci- 
sions of  the  highest  judicial  tribunals  of  the  country.    He 
was,  by  his  own  statement,  in  the  pilot  house  at  the  time  he 
made  the  lights  of  the  propeller,  looking  from  one  of  the 
windows  ;  and  did  not  make  these  lights  till  they  were  about 
one  mile  distant. 

In  the  case  of  Si,  John  v.  Paine  and  others,  10  Howard's 
Reports,  557,  it  was  said  by  Judge  Nelson,  in  delivering  the 
opinion  of  the  court,  that  "  The  steamboat  was  in  fault  in  not 
keeping  at  the  time  a  proper  look-out  on  the  forward  part  of 
the  deck ;  and  that  the  failure  to  descry  the  schooner  at  a 
greater  distance  than  half  a  mile  ahead,  is  attributable  to 
this  neglect.  The  pilot-house  in  the  night,  especially  if  dark 
and  the  view  obscured  by  clouds  in  the  distance,  was  not  the 
proper  place,  whether  the  windows  were  up  or  down.  The 
view  of  a  look-out  stationed  there  must  necessarily  be  inter- 
rupted."   And  in  the  same  case  the  court  held,  "  That  a 


OCTOBER  TERM,  1853.  636 

Ward  et  al.  e.  The  Ogdenaburgh. 

competent  and  vigilant  look-out,  stationed  at  the  forward  part 
of  the  vessel,  and  in  a  position  best  adapted  to  descry  vessels 
approaching,  at  the  earliest  moment,  is  indispensable  to  ex- 
empt the  steamboat  from  blame  in  case  of  accident  in  the 
night  time,  while  navigating  waters  on  which  it  is  accustom- 
ed to  meet  other  water  craft."  And  again,  the  court  said  : 
"  There  is  nothing  harsh  or  unreasonable  in  this  rule ;  and 
its  strict  observance  and  enforcement  will  be  found  as  bene- 
ficial to  the  interests  of  the  owner,  as  to  the  safety  of  navi- 
gation." 

In  the  case  of  the  propeller  Crenesee  Chuf  v.  FUzhugh  and 
others,  12  Howard's  Rep.  443 ;  0  Western  Law  Journal,  391, 
in  giving  the  opinion  of  the  court,  Chief  Justice  Taney  says : 
"  It  is  the  duty  of  every  steamboat  traversing  waters  where 
sailing  vessels  are  often  met  with,  to  have  a  trustworthy  and 
constant  look-out,  besides  the  helmsman.  It  is  impossible 
for  him  to  steer  the  vessel,  and  keep  the  proper  watch  in  his 
wheel  house.  His  position  is  unfavorable  to  it,  and  he  can 
not  safely  leave  the  wheel  to  give  notice  when  it  becomes 
necessary  to  check  suddenly  the  speed  of  the  boat.  And 
whenever  a  collision  happens  with  a  sailing  vessel,  and  it 
appears  that  there  was  no  other  look-out  than  the  helms- 
man, or  t/iat  such  look-out  was  not  stationed  in  a  proper  place,  or 
not  actively  and  vigilantly  employed  in  his  duty,  it  must  be  re- 
garded  as  prima  facie  evidence  that  it  loas  occasioned  by  her 
fault.'' 

In  a  recent  case  of  Admiralty  against  the  steamboat 
Northern  Indiana,  a  passenger  boat  on  Lake  Erie,  decided 
by  Judge  Hall,  of  the  District  Court  of  the  United  States  for 
the  Northern  District  of  New  York,  it  was  held,  that  the 
mate  alone,  while  the  officer  of  the  deck,  though  in  all  re- 
spects competent  to  the  duty,  did  not  constitute  a  sufficient 
look-out,  within  the  requirement  of  the  decisions  of  the  Su- 
preme Court  of  the  United  States,  referred  to.  The  judge 
remarks  that,  "  The  mate  was  the  officer  of  the  deck,  holding 
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the  temporary  command  of  the  veBsel,  and  liable  to  be  con- 
tinually called  to  the  discharge  of  daties  inconsiatent  with 
the  keeping  of  a  constant  and  vigilant  watch,  and  ought  not 
to  have  been  relied  on  for  that  purpose/' 

In  England,  the  rules  prescribed  by  the  courts  in  regard  to 
look-outs,  are  more  stringent  than  in  the  United  States.  A 
case  is  reported  in  the  2d  vol.  Eng.  Law  and  Equity  R.  557, 
in  which  the  Europa,  one  of  the  Atlantic  steamers,  was  con- 
demned for  an  injury  to  a  sailing  vessel,  occurring  during  a 
thick  fog,  on  the  route  of  steam  travel  between  the  Uni- 
ted States  and  England,  on  the  ground  of  the  insufficiency  of 
her  look-out ;  when  the  proof  was,  that  there  was  an  officer 
stationed  on  the  bridge,  a  quarter-master  on  the  top-gallant 
fore-castle,  another  quarter-master  at  the  con,  besides  one  at 
the  wheel. 

I  can  not  hesitate  to  say,  in  view  of  these  authorities,  that 
the  Atlantic  did  not  maintain  a  sufficient  look-out,  on  the 
night  of  the  collision. 

2.  In  the  next  place  it  is  urged,  that. the  steamer  was 
guilty  of  a  great  error  in  porting,  and  then  hard-porting  her 
helm,  thereby  running  across  the  bow  of  the  propeller,  so  as 
to  make  the  collision  an  almost  certain  result.  It  has  been 
before  stated,  that  in  the  relative  position  and  courses  of  the 
two  vessels,  and  the  time  the  lights  of  each  were  made  by 
the  other,  there  was  no  obligation  on  the  propeller  to  port 
her  helm.  From  the  width  of  the  berth  between  the  two 
boats,  if  each  had  kept  its  course,  there  could  by  no  possi- 
bility have  been  a  collision.  They  would  have  passed  at  a 
distance  probably  not  less  than  a  mile  apart.  The  law, 
therefore,  requiring  vessels  and  boats,  approaching  on  the 
same  or  near  the  same  line,  to  port  their  helms,  €is  already 
remarked,  does  not  apply.  And  it  was  palpably  wrong  in 
the  steamer,  and  necessarily  attended  with  danger,  to  port 
her  helm,  and  diverge  from  her  course,  especially  without 
checking  her  speed.    The  movement  indicated  great  want 


OCTOBER  TERM,  1853.  037 

Ward  et  al.  o.  The  Ogdensbuigh. 

of  skill  and  judgment  in  navigation.  The  steamer  should 
have  given  loay,  as  the  nautical  phrase  is,  and  have  passed 
under  the  stern  of  the  propeller.    (2  Robinson,  Jr.,  p.  5.) 

3.  But  another  fault,  very  much  insisted  on  by  the  advo- 
cates for  the  respondents,  was  the  omission  of  the  mate  to 
check  the  speed  of  the  Atlantic.  There  is  no  pretense  that 
any  order  to  that  effect  was  given,  or  that  in  fact  the  velocity 
of  the  boat  was  at  any  time  checked.  This  gross  dereliction 
of  duty,  if  the  mate  of  the  Atlantic  was  chargeable  with  no 
other,  would,  under  the  circumstances  of  this  case,  make  the 
boat  responsible  for  all  the  consequences  which  followed.  It 
is  entirely  without  excuse  or  palliation.  It  is  proved  that 
the  boat  at  the  time  of  making  the  propeller's  lights  was  go- 
ing forward  under  high  steam  pressure,  and  her  rate  of  travel 
was  not  less  than  fifteen  miles  an  hour.  Her  mate  says, 
that  from  the  haze  on  the  lake  he  did  not  see  the  propeller's 
lights  till  within  about  a  mile  of  her ;  and  concluded,  when 
first  seen,  they  were  on  a  sailing  vessel  going  south.  Yet, 
notwithstanding  the  difliculty  of  vision,  ahd  the  uncertainty 
that  existed  as  to  the  character  of  the  craft,  and  the  direction 
of  her  course — her  lights  seen,  as  he  says,  less  than  one  point 
over  the  steamer's  larboard  bow— he  pressed  on  with  crimi- 
nal recklessness,  and  without  the  least  reduction  of  her  dan- 
gerous speed.  The  numerous  experts  who  have  testified  in 
this  case,  as  well  those  called  for  the  libellants,  as  for  the 
respondents^  agree  in  saying,  it  was  the  obvious  duty  of  the 
Atlantic's  mate,  when  the  propeller's  lights  were  first  made, 
if,  after  noticing  their  bearing,  there  was  the  least  uncer- 
tainty as  to  their  position  and  motion,  instantly  to  check  the 
speed  of  the  steamer,  and  then,  if  necessary,  to  stop,  and 
back.  They  agree  also  in  saying,  if  this  course  had  been 
pursued,  there  was  not  a  possibility  that  a  collision  could 
have  happened.  The  propeller,  pursuing  her  course  N.  E. 
by  E.,  would  have  passed  beyond  the  reach  of  the  steamer, 
and  the  frightful  calamity  that  took  place  would  have  been 
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avoided.  And  it  ie  amazing  that  a  course  so  plain  and  safe 
had  not  suggested  itself  to  the  mate.  That  instead  of  this, 
he  should  have  crowded  the  helm  hard  a-porty  and  with  un- 
checked velocity,  turned  the  steamer  almost  across  the  path 
of  the  propeller,  imports  a  recklessness  and  stapidity  that 
argue  badly  for  his  fitness  for  the  truly  responsible  position 
he  occupied. 

It  was  not  deemed  necessary  to  notice  specially  the  judicial 
decisions,  both  in  England  and  in  this  country,  enforcing 
rigidly  the  obligations  and  duties  of  those  connected  with 
steam  navigation.  Many  of  these  were  presented  and  ably 
commented  upon  by  the  advocates  of  the  respondents  in  the 
argument  of  this  case.  In  addition  to  those  noticed  in  the 
previous  part  of  this  opinion,  many  others  were  adduced,  of 
pertinent  application  to  this  subject.  Among  them  the  fol- 
lowing are  noted :  The  Europa,  2  English  Law  and  Equity 
R.  657 ;  Genesee  Chief,  12  Howard  443 ;  9  Western  Law 
Journal  391 ;  the  Rose,  2  Robinson,  Jr.  1 ;  the  Virgil,  2 
Robinson,  Jr.  201 ;  the  James  Watt,  2  Robinson,  Jr.  270 ;  2 
Haggard  356 ;  Davies'  Rep.  (Maine)  197  ;  Wharton's  Dig., 
1852,  Sup.  388. 

The  general  tendency  of  these  authorities  is  to  enforce  the 
duty  of  great  caution,  and  unremitting  vigilance,  on  the  part 
of  those  engaged  in  the  navigation  of  vessels  propelled  by 
steam.  The  obligation  of  lessening  the  speed  of  steamboats, 
under  all  circumstances,  where  unchecked  velocity  may  be 
supposed  to  be  dangerous,,  is  especially  enjoined.  And  there 
can  be  no  question  that  the  preservation  of  human  life,  as 
well  as  of  property,  demands  at  this  day,  when  there  is  such 
a  disposition  to  sacrifice  every  thing  to  rapidity  of  movement, 
that  owners  and  managers  of  steamboats  should  be  held  to 
a  most  rigid  accountability. 

I  can  not  well  conceive  of  a  case,  calling  more  urgently  for 
the  application  of  these  principles,  than  the  one  under  consid- 
eration. The  calamity  which  has  befallen  the  ill-fated  Atlantic, 
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patting  in  the  moat  imminent  peril  the  lives  of  upwards  of 
five  hundred  persons,  and  attended  with  the  actual  loss  of 
more  than  two  hundred,  has  resulted  from  an  insane  neglect 
of  duty  in  not  checking  her  rapid  speed  at  the  proper  time, 
and  a  desire  to  make  headway  at  all  hazards.  And  it  is  cer- 
tainly a  somewhat  singular  feature  of  this  case,  that  her 
owners,  responsible  morally  and  legally,  for  the  misconduct 
and  incompetency  of  the  officers  and  agents,  whom  they  had 
placed  in  charge  of  their  boat,  should  ask  remuneration  for 
a  loss,  arising  clearly  from  their  recklessness  or  unskillful- 
ness.  As  to  the  master  of  the  Atlantic,  some  conclusion 
may  be  drawn  in  relation  to  his  professional  character  and 
qualifications,  from  the  fact,  that  although  it  was  his  watch, 
it  does  no  appear  that  he  was  on  deck,  from  the  time  the  boat 
left  Bufialo,  till  he  was  roused  from  his  slumbers  by  the  fatal 
collision ;  and  afterwards  was  distinguished  for  his  **  mas- 
terly inactivity"  in  every  thing  but  the  carrying  out  of  mea- 
sures to  save  his  own  life.  The  second-mate,  who  was  invest- 
ed with  the  sole  management  and  command  of  the  boat,  and 
to  whom  was  committed  the  safe  keeping  of  more  than  five 
hundred  persons,  was  not  qualified  for  his  trust,  as  is  appa- 
rent from  the  facts  already  noticed.  In  a  word,  it  is  impos- 
sible to  review  the  incidents  of  that  sad  catastrophe,  without 
a  painful  impression,  that  those  occupying  official  stations 
on  the  Atlantic  were  grossly  deficient,  not  only  in  profes- 
sional skill  and  intelligence,  but  in  the  higher  moral  qualities 
of  trustworthy  navigators. 

Under  the  belief  that  the  foregoing  views  sufficiently  indi- 
cate the  grounds  on  which  it  is  designed  to  place  the  decision 
of  this  case,  I  forbear  to  notice  some  other  points  made  in 
the  arguments.  In  my  judgment,  the  libellants  on  the  law 
and  the  facts,  are  not  entitled  to  a  decree,  either  for  the 
whole,  or  any  part  of  the  value  of  the  steamer  Atlantic  ;  and 
the  respondents  have  a  just  claim  to  compensation  for  the 
injury  sustained  by  the  Ogdensburg,  arising  from  the  faulty 
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management  of  the  Atlantic.  The  amount  of  this  injury,  by 
agreement  of  parties,  is  three  thousand  dollars ;  for  which 
sum  I  decree  against  the  libellants,  with  costs. 

In  connection  with  this  case,  a  preliminary  question  of 
Admiralty  practice  is  presented  by  the  first  article  of  the 
respondents'  answer,  as  matter  exceptive  to  the  libel,  which 
is  stated  as  follows  : 

"  That  the  libellants  have  improperly  joined  a  proceeding 
in  rem  against  the  propeller  Ogdensburg,  with  a  proceeding 
in  personam  against  the  respondents  as  her  owners." 

This  point  was  argued  fully  before  the  hearing ;  and  re- 
served for  further  consideration.  Its  decision  now  is  no  way 
material  to  these  parties,  as  the  court  has  decreed  in  favor 
of  the  respondents,  on  the  merits.  It  may  be  desirable, 
however,  that  the  views  of  the  court  on  the  point  raised 
should  be  known,  that  the  practice  hereafter  may  conform  to 
them. 

After  an  examination  of  the  authorities  cited,  in  connec- 
tion with  Rule  15,  of  the  rules  adopted  by  the  Supreme  Court 
of  the  United  States,  for  the  practice  of  the  Admiralty  Courts 
of  the  Union,  I  am  satisfied  that  the  joinder  in  the  same  libel 
of  a  proceeding  in  rem^  against  a  ship,  and  in  personam, 
against  the  owner,  in  an  action  for  damage  by  collision,  is 
not  admissible.  In  one  case,  before  Judge  Story,  prior  to 
the  adoption  of  the  rules  of  the  Supreme  Court,  he  expressed 
himself  strongly  against  the  propriety  of  such  a  joinder. 

The  case  referred  to  is  The  Citizens'  Bank  v.  The  Nan- 
tucket Steamboat  Company,  2  Story's  R.  57.  In  the  opinion 
delivered  by  Judge  Story  in  that  case,  he  remarks  :  "  In  the 
course  of  the  argument  it  has  been  intimated  that  in  libels  of 
this  sort,  the  proceeding  might  be  properly  instituted,  both 
in  rem  against  the  steamboat,  and  in  personam  against  the 
owner  and  master  thereof.  I  ventured  at  that  time  to  say, 
that  I  knew  of  no  principle  or  authority,  in  the  general  juris- 
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pradence  of  courta  of  Admiralty,  which  would  justify  such 
joinder  of  proceedings,  so  very  different  in  their  nature,  and 
character,  and  decretal  effect.  On  the  contrary,  in  this 
court,  every  proceeding  of  this  sort  has  been  constantly  dis- 
countenanced, as  irregular  and  improper."  Again,  the  judge 
says  :  *'In  cases  of  collision  the  injured  party  may  proceed 
in  rem  or  in  personam,  or  successively  in  each  way,. until  he 
has  full  satisfaction.  But,  I  do  not  understand  how  the  pro- 
ceedings can  be  blended  in  one  libel." 

The  case  referred  to  was  before  Judge  Story  in  1841.  At 
the  January  term,  1845,  the  Supreme  Court,  in  pursuance  of 
express  authority  conferred  by  an  act  of  Congress,  prescribed 
the  rules  of  Admiralty  practice.  Rule  15  is  as  follows  :  ^'In 
all  suits  for  damages  by  collision,  the  libellants  may  proceed 
against  the  ship  and  master,  or  against  the  ship,  or  against 
the  owner  alone,  or  the  master  alone,  mj^er^oTzam." 

There  seams  to  be  no  room  for  doubt  as  to  the  true  con- 
struction of  this  rule.  It  is  understood  these  Admiralty  rules 
were  drafted  by  Judge  Story ;  and  the  rule  above  quoted, 
was  designed  to  carry  out  his  views  of  the  correct  practice, 
as  very  clearly  stated  in  the  foregoing  extract  from  his  opin- 
ion. The  rule  provides  specifically  how  a  party  may  be 
proceeded  against  for  an  injury  by  collision.     It   may  be  : 

1.  Against  the  ship  and  master.  2.  Against  the  ship. 
3.  Against  the  owner  alone.  4.  Against tthe  master  alone, 
in  personam.  Clearly  a  proceeding  in  in  rem  against  the 
ship,  and  in  personam  against  the  owner,  not  being  author- 
ized by  this  rule,  is  prohibited. 

The  rule  quoted  was  thus  understood  and  construed  by  the 
late  Judge  Woodbury.      In  2  Woodbury  and  Minot's  Rep. 

02,  in  delivering  the  opinion  of  the  court,  he  says :  "  The 
other  objection  is  the  misjoinder  of  the  vessel  and  owners,  in 
the  same  libel.  This  involves  a  proceeding  in  personam  and 
in  rem,  in  the  same  case,  and  contravenes  the  settled  rules  of 

41 


042  OHIO. 

Ward  et  al.  o.  The  Ogdensburgh. 

Admiralty  proceedings."    He  refers  to  Rule  15,  before  cited, 
and  also  the  I7th  Rule,  as  sustaining  his  views. 

Judge  Gonkling,  in  his  work  on  Admiralty,  vol.  2,  380,  el 
seq.,  after  discussing  the  question,  whether  before  the  adop- 
tion of  the  rules  of  the  Supreme  Court,  a  proceeding  in  rem 
and  in  T^^^nam  could  be  joined,  holds,  that  the  practice,  if  it 
was  before  allowable,  is  aboUshed  by  Rule  15. 

I  see  no  reason  to  doubt  the  conclusion,  that  at  ieajst,  in 
suits  for  collision,  it  was  the  intention  of  the  Supreme  Court 
to  direct  what  proceedings  were  admissible ;  and  in  pointing 
out  the  course  which  they  regarded  as  proper,  to  prohibit  all 
others.  ^ 

The  exception  to  the  libel  is  therefore  sustained,  and  the 
libellants  have  leave  to  amend. 
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ACTION. 

A  patentee  ia  assigning  the  use  of  a  patent  within  a  certain  district,  may 
reserre  the  right  to  soe  for  infringements.    BieknM  t.  Tbdd,  236. 

But  if  he  afbervard  assigns  his  entire  right,  the  owner  of  the  patent  within 
the  district  may  sue.    lb. 

It  would  be  unreasonable,  under  such  circumstances,  to  call  upon  the  pat- 
entee to  prosecute,    lb. 

ADMINISTRATOR. 

An  administrator  or  executor  of  another  State  may  sue  in  Ohio.    Price  t. 

Mortu,  4. 
The  grant  of  letters  is  a  sufficient  authority.    lb. 
Where  an  administrator  becomes  a  purchaser  at  his  own  sale,  the  sale  may 

be  set  afeide  on  motion  by  the  parties  interested.    lb. 
A  sale  of  real  estate  by  an  administrator  to  pay  debts,  under  an  order  of 

court,  after  many  years,  will  not  be  disturbed.    Newwm  v.  Wellt,  21. 

ADMIRALTY  IN  THE  DISTRICT  COURT. 

This  court  has  admiralty  jurisdiction  over  the  Ohio  rlTer.  MeOinni$  t. 
Steamboat  Pontiae,  359. 

When  a  steamboat  is  in  actual  peril,  and  one  is  requested  to  take  charge  of 
her  as  master,  and  save  her  if  possible,  with  no  stipulation  as  to  tine  or 
wages,  the  fact  of  acting  as  master,  not  having  been  so  before,  will  not 
deprive  him  of  the  right  to  claim  salvage.    lb. 

The  fact  of  peril  is  to  be  ascertained  from  the  circumstances  surrounding 
the  boat  at  the  time  when  the  salvage  service  commenced,  and  the  fact 
of  escape  is  not  to  be  taken  as  proof  that  there  was  no  peril.    lb. 

The  fact  that  the  exertions  of  the  salvor  did  not  save  the  boat,  she  being 
saved  by  the  particular  manner  in  which  the  ice  broke  up,  does  not 
deprire  him  of  the  merit  of  a  salvor,  if  he  encountered  the  danger,  and 
did  all  that  could  be  done,  under  the  circumstances.    lb. 

There  is  no  fixed  rate  of  compensation.  It  must  depend  upon  the  particu- 
lar circumstances.  It  may  be  a  per  centage  upon  the  property  saved,  or 
a  fixed  sum  to  be  ascertained  pro  rata  upon  the  boat  and  cargo.  In  this 
case  the  latter  course  is  adopted.    lb. 

The  maritime  law  is  rigid  in  its  exactions  of  unremitting  care  and  vigilance 
on  the  part  of  those  entrusted  with  the  navigation  and  safe  keeping  of 
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ADMIRALTY  IN  THE  DISTRICT  COURT— Contintied. 

vessels  of  eyery  kind,  to  avoid  accidents  and  ihjuries  by  collisions' 
Any  negligence  or  want  of  skill,  resulting  in  injury  to  others,  will  enti- 
tle the  sufferers  to  remuneration.     Ward  t.  The  Ogdetuhurgk,  G22. 

A  competent  and  vigilant  look  out,  stationed  at  the  forward  part  of  the 
vessel,  and  in  a  position  best  adapted  to  descry  vessels  approaching,  is 
required.    Ih. 

When  steam  vessels  are  approaching  each  other  at  night,  and  there  is 
uncertainty,  the  vessels  should  slacken  their  speed,  and  sometimes  stop 
and  make  back  water.    lb. 

The  defendants  in  an  admiralty  suit,  who  have  suffered  from  a  collision, 
and  are  in  no  fault  themselves,  may,  by  across  libel,  set  up  the  damages 
they  have  sustained.    lb. 

The  libellant  may  proceed  in  rem  or  in  personam.    lb. 

AGREEMENT. 

Persons  undertaking  to  pack  pork,  are  bound  to  exercise  all  the  skill  and 

care  which  the  business  requires.    Forman  v.  Miller,  218. 
And  if  any  part  of  the  pork  prove  to  be  unsound,  the  jury  will  ascertain 

whether  the  unsoundness  was  attributable  to  the  manner  in  which  it 

was  put  up.    lb. 
A  comparison  of  the  sale  of  the  sound  and  the  unsound  will  show  the 

damages.    lb. 

When  land  is  vested  in  an  association  of  individuals  in  equity,  the  legal 
title  being  vested  in  a  tnistee,  tlic  association  may  enter  into  a  legal  and 
binding  contract  among  themselves,  to  relinquish  their  individual  inter- 
ests in  the  trust,  for  a  common  interest  in  the  whole  property,  so  long  as 
they  shall  remain  members  of  the  association,  relinquishing  for  them- 
selves and  their  heirs  all  right,  beyond  that  limitation,  to  the  property, 
and  also  all  claim  for  their  labor,  they  receiving  during  their  member- 
ship, under  the  distribution  of  agencies  appointed  by  themselves,  pro- 
vision for  their  support.    Ooetele  v.  Bmeltr,  223. 

Such  an  agreement  does  not  require  the  solemnities  of  a  grant,  but  is  a 
declaration  of  trust,  which  being  in  writing  is  valid,    lb. 

The  members  of  the  Society  reserve  to  themselves  the  power  to  alter  the 
contract  at  discretion,  and  through  its  agents  to  sell  the  property,  and 
also  to  admit  new  members  on  the  terms  of  the  original  association ; 
under  such  conditions,  the  contract  is  not  void,  as  establishing  a  perpe- 
tuity, 223. 

Parties  can  not,  by  a  contract,  agree  upon  a  limitation  different  from  the 
statute,  within  which  suit  shall  be  brought,  or  the  right  to  sue  be  bar- 
red.   French  v.  LafayetU  Im.  Co.,  461. 

This  would  be  in  conflict  with  the  law  and  its  policy.    lb. 
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AMENDMENT. 

Amendments  are  made  to  promote  jastice.  Tieman*»  Executor  y.  Wood- 
ruff, 135. 

It  is  not  sufficient  cause  to  strike  out  an  amendment,  because  it  introduces 
a  new  cause  of  action.    lb, 

ASSIGNMENT. 

A  license  to  run  a  planing  machine  may  be  assigned.     WUoon  v.  StoUy,  I . 
In  such  case  the  assignee  is  bound  to  perform  the  condition.    lb. 
A  forfeiture  of  the  license  may  be  enforced  bj  a  bill  in  chancery.    lb. 
An  assignment  which  delays  creditors  is  fraudulent  and  void.    Marih  v. 

Bennet,  117. 
An  assignment  of  a  right  to  a  patent  may  be  made  before  a  patent  issues. 

Marshy.  Or.  131. 
The  extension  of  a  patent  by  Congress  gives  no  right  to  an  assignee  to  use 

the  patent  under  such  extension.    Bloomer  v.  StoUy,  158. 

ATTACHMENT. 

An  attachment  on  part  of  a  larger  tract  of  land,  without  describing  the 
part,  too  vague.    Biggs  v.  Blue,  148. 

The  judgment  being  entered  the  land  was  sold,  and  the  plaintiff  became 
the  purchaser.    lb. 

The  judgment  on  the  attachment  was  reversed.  At  common  law,  where 
the  judgment  is  reversed  the  party  shall  be  restored  to  all  he  has  lost.  lb 
BANKRUPT  LAW. 

A  bankrupt  procured  from  his  creditor  two  months  time,  within  which  the 
right  to  bring  suit  was  suspended,  for  a  valuable  consideration,  which 
was  set  up  by  the  indorser  as  a  discharge  from  his  indorsement.  Tiet' 
nan's  Executors  v.  Woodruff,  350. 

In  an  ordinary  case  tliis  would  be  a  discharge  to  the  indorser.    lb. 

But  a  discharged  bankrupt  is  discharged  from  all  liability  on  the  instru- 
ment as  against  the  indorser  as  well  as  the  payee  of  the  note.    lb. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

The  acceptor  of  a  bill,  which  came  into  his  possession,  after  it  had  been 
put  in  circulation,  is  presumed  to  be  the  owner  of  the  bill,  he  being  an, 
accommodation  acceptor,  and  is  entitled  to  recover  its  proceeds  from  the 
drawer.    Hunter,  use  of,  v.  Kibbe,  279. 

The  assignee  of  a  note,  a  citizen  of  Ohio,  may  bring  his  action  in  the  cir- 

.  cuit  court  against  the  assignor,  a  citizen  of  Indiana.  Gaylord  v.  John- 
son, 44^. 

A  note  made  payable  in  Ohio  is  an  Ohio  contract,  and  demand  of  payment 
when  the  note  is  due,  protest  and  notice  are  due  diligence.    lb. 

As  between  the  assignee  and  his  immediate  assignor,  to  give  jurisdiction  it 
is  only  necessary  that  they  should  be  citizens  of  different  States.    lb. 

The  action  is  on  the  contract  of  assignment,    lb. 
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ADMIRALTY  IN  THE  DISTRICT  COURT— Con/tatterf. 

vessels  of  every  kind,  to  avoid  accidents  and  ihjuries  by  collisions- 
Any  negligence  or  want  of  skill,  resulting  in  injuiy  to  others,  will  enti- 
tle the  sufferers  to  remuneration.     Ward  v.  The  Opdensbur^,  632. 

A  competent  and  vigilant  look  out,  stationed  at  the  forward  part  of  the 
vessel,  and  in  a  position  best  adapted  to  descry  vessels  approaching,  is 
required.    lb. 

When  steam  vessels  are  approaching  each  other  at  night,  and  there  is 
uncertainty,  the  vessels  should  slacken  their  speed,  and  aometimes  stop 
and  make  back  water.    76. 

The  defendants  in  an  admiralty  suit,  who  have  suffered  from  a  collision, 
and  are  in  no  fault  themselves,  may,  by  across  libel,  set  up  the  damages 
they  have  sustained.    lb. 

The  libellant  may  proceed  in  rem  or  in  person  am.    lb. 

AGREEMENT. 

Persons  undertaking  to  pack  pork,  are  bound  to  exercise  all  the  skill  and 
care  which  the  business  requires.    Forman  v.  MilUr,  218. 

And  if  any  part  of  the  pork  prove  to  be  unsound,  the  jury  will  ascertain 
whether  the  unsoundness  was  attributable  to  the  manner  in  which  it 
was  put  up.    Jb. 

A  comparison  of  the  sale  of  the  sound  and  the  unsound  will  show  the 
damages.    76. 

When  land  is  vested  in  an  association  of  individuals  in  equity,  the  legal 
title  being  vested  in  a  trustee,  the  association  may  enter  into  a  legal  and 
binding  contract  among  themselves,  to  relinquish  their  individual  inter- 
ests in  the  trust,  for  a  common  interest  in  the  whole  property,  so  long  as 
they  shall  remain  members  of  the  association,  relinquishing  for  them- 
selves and  their  heirs  all  right,  beyond  that  limitation,  to  the  property, 
and  also  all  claim  for  their  labor,  they  receiving  during  tlieir  member- 
ship, under  the  distribution  of  agencies  appointed  by  themselves,  pro- 
vision for  their  support.    Ooesele  v.  Bimeler,  223. 

Such  an  agreement  does  not  require  the  solemnities  of  a  grant,  but  is  s 
declaration  of  trust,  which  being  in  writing  is  valid.    76. 

The  members  of  the  Society  reserve  to  themselves  the  power  to  alter  the 
contract  at  discretion,  and  through  its  agents  to  sell  the  property,  and 
also  to  admit  new  members  on  the  terms  of  the  original  association; 
under  such  conditions,  the  contract  is  not  void,  as  establishing  a  p^fp^' 
tuity,  223. 

Parties  can  not,  by  a  contract,  agree  upon  a  limitation  different  from  the 
statute,  within  which  suit  shall  be  brought,  or  the  light  to  sue  be  bar- 
red.   French  v.  Lafayette  In:  Co.,  461 . 

This  would  be  in  conflict  with  the  law  and  its  policy.    76. 
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Contract.    CoDStrucUon  of  Statutes.    Copj  Right 

CONTRACT— CbnftftiMd. 

To  disaffirm  a  contract,  the  property  must  be  returned,  if  practicable. 
.  HenekUf  t.  Hendriekmn,  170. 

A  contract  was  made  for  the  purchase  of  certain  lands,  as  a  consideration  for 
which  six  thousand  dollars  were  to  be  paid,  and  certain  work  'was  to  be 
done.  The  money  was  paid  but  the  work  was  not  done.  A  bill  being 
filed  for  a  specific  execution  of  the  contract,  it  was  dismissed.  Dennu- 
ion  T.  Coqumard,  253. 

CONSTRUCTION  OP  STATUTES. 

Words  and  phrases  used  in  statutes  must  be  understood  in  the  aenae 

intended  by  the  law  maker.     United  SUite$  t.  Inein,  179. 
General  words  in  a  statute,  following  an  enumeration  of  cases,  are  held 
only  to  apply  to  such  cases.    lb. 

COPY  RIGHT. 

An  author  has  a  common  law  right  to  his  manuscripts,  and  is  entitled  to 
an  injunction  to  restrain  their  publication.    BarUetie  v.  CriUenden,  32. 

But  when  published  the  author  has  no  exclusire  right  to  republisk.     Jb. 

The  9th  section  of  the  copy  right  act  of  1831,  also  protects  the  author's 
right  to  his  manuscripts.    Ih. 

If  a  substantial  part  of  the  manuscript  be  published  it  is  an  infringe- 
ment   Ih. 

The  novelty  of  a  work  on  book  keeping,  consists  in  the  plan  of  keeping 
accounts.    lb. 

The  publication  of  private  letters  may  be  enjoined  by  the  writer,    ii. 

The  author's  property  in  his  manuscripts  may  be  transferred  or  abandoned, 
like  any  other  property.    lb. 

Where  A,  the  author  of  a  work  in  manuscript,  contracts  with  B,  a  pub- 
lisher, in  writing,  but  not  under  seal,  or  attestation,  or  acknowledgement, 
that  he  may  publish  a  first  edition  of  1000  copies,  paying  A  fifteen  cents 
for  each  copy  sold ;  and  if  a  second  edition  should  be  called  for,  A 
would  revise  and  correct  the  first  edition,'and  B  should  stereotype  it,  and 
might  print  as  many  copies  as  he  could  sell,  paying  A  twenty  cents  for 
eac^  copy  sold  ;  and  B  takes  oat  the  copy  right  in  his  own  name,  with 
the  knowledge  and  consent  of  A,  and  the  first  edition  being  exhausted, 
stereotypes  the  corrected  manuscripts  of  the  second  edition,  but  only 
prints  fifteen  hundred  copies  of  the  first  impression,  and  when  those  are 
sold,  proceeds  to  print  more,  called  a  third  edition,  accounting  to  A 
according  to  the  contract ;  and  then  sells  the  plates  to  C,  in  another 
State,  to  account  to  B  on  the  same  terms ;  and  A  thereupon  revises  a 
third  edition,  and  causes  it  to  be  stereotyped  and  printed,  and  takes  out 
a  copy  right  in  his  own  name;  and  then  applies  for  an  injunction 
against  B  and  C,  who  file  their  cross  bill  against  A,  praying  for  an 
injunction  against  him,  held — That  until  a  copy  right  has  been  secured . 
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COPT  RIGHT— Owrftntted. 

A  may  license  by  parol  the  publication  of  his  manuscript ;  and  if  B 
takes  the  copy  right  in  his  own  name,  with  the  knowledge  and  acqui- 
escence of  A,  he  is  the  lawful  owner  of  the  copy  right,  subject  to  the 
condition  of  accounting  to  A,  under  the  contract. 

That  B  can  not  transfer  his  copy  right  to  C,  but  may  sell  the  plates 
and  authorize  C  to  publish,  still  accounting  to  A,  pursuant  to  the  con- 
tract. 

That  B  is  bound  to  keep  the  market  supplied,  and  may  not  refuse  to 
print  if  he  can  sell. 

That  B  was  not  limited  to  the  number  of  copies  which  he  might  strike 
off  at  the  first  impression  of  the  second  edition,  but  might  print  any 
number  he  could  sell. 

That  A  had  no  right  to  print  an  edition  for  himself,  and  take  out  a 
copy  right,  so  long  as  B  complied  with  his  contract. 

That  in  the  present  case,  the  court  has  not  jurisdiction  to  grant  an 
injunction,  either  upon  the  bill  or  the  cross  bill.    PuUe  v.  Derby,  328. 

CORPORATIONS. 

The  State  Bank  of  Illinois  has  no  power  to  purchase  land  beyond  the 

limitations  in  its  charter.    jRustett  t.  Topping,  194. 
By  the  common  law  every  corporation  had  the  right  to  purchase,  hold  and 

convey  real  estate.    In  England  this  right  has  been  restricted  by  the 

statutes  of  mortmain.    76. 
A  corporation  can  only  exercise  the  power  given  to  it  by  its  charter.    76. 
A  corporation  is  not  amenable  to  process  except  in  the  State  where  its  busi 

ness  is  done.    Northern  Indiana  R.  R,  v.  Michigan  R.  R.,  444. 
A  corporation  in  Indiana  can  not  sue,  in  that  State,  a  corporation  doing 

business  in  the  State  of  Michigan.    lb. 
Where  the  charier  of  the  town  of  Wellsville  requires  a  certified  copy  of  a 

summons  to  be  served  on  the  recorder,  in  all  suits  brought  against  the 

town,  the  court  held  it  did  not  apply  to  an  action  of  ejectment.    Robert- 

oonr.  WeUniUe,  450. 
That  in  such  a  case  a  copy  of  the  declaration  and  notice  waft  a  sufficient 

service.    lb. 
By  a  law  of  Ohio,  all  foreign  companies  of  insurance  who,  through  an 

agency,  do  business  in  the  State,  are  held  amenable  to  the  process  of  the 

State.    French  V.  Lafayette  Ino,  Co.,  461. 
All  such  companies  are  liable  to  be  sued,  and  a  service  on  their  agents 

shall  bind  the  companies  thej  represent    lb. 
It  would  be  unjust  and  impolitic  to  require  the  injured  insured  to  sue  the 

companies  in  the  State  or  country  where  they  are  located.    lb. 
There  is  one  agency,  if  not  more,  in  Cincinnati,  from  a  London  (England) 

office.    lb. 
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COVENANT. 

The  plaintiff  indoned  two  notee  of  the  Bank  of  Waahtenaw,  ICichigan,  for 
fifteen  thonaand  doUaia,  which  notea  were  diaconnied  bj  the  Meehanies' 
andFannen'  Bank  of  Aibanj,  and  bj  that  bank  the  fonda  <^  the  notes 
were  paid  to  the  crediton  of  the  Washtenaw  Bank  to  the  amount  of 
$3445  61. 

At  the  time  of  the  indoraement,  Benedict  took  to  the  Washtenaw  Bank 
certain  secoritiea,  which  were  sold  at  auction,  and  bought  bj  Benedict 
for  $194250.  The  Washtenaw  Bank  failed,  and  James  Kingalj,  reeeiTer 
of  said  bank,  agreed  to  collect  the  securities,  rendering  a  strict  account 
and  paying  orer  to  Benedict  the  amount  recelTed,  until  the  Fannen'  and 
liechanica'  Bank  waa  paid,  including  interest,  coata  and  ezpenaea,  and 
the  remainder  of  the  securities  to  be  paid  to  the  Washtenaw  Bank. 

A  part  of  the  securities  were  retained  by  Benedict. 

Thedefendanta  became  the  aecurity  of  Kingsly,  that  he  should  faith- 
fully perform,  Ac 

An  action  waa  brought  by  the  plaintiff  on  the  corenanL  Defendanta 
demurred  becauee  the  plaintiff  did  not  set  forth  in  his  declaration  in 
what  manner  he  used  diligence  to  collect  the  New  York  securities .  This 
waa  held  not  to  be  necessary,  and  that  the  securitaes  being  sold  to  the 
plaintiff,  were  subject  to  the  contract  and  not  to  his  control  as  receiver. 
Benedict  r.  Maytutrd  4*  Mergan,  963. 

GRIME. 

Any  officer  of  a  ateamboat,  through  whose  negligence  or  ignorance,  an 
explosion  takea  place  which  destroys  life,  is  guilty  of  manslaughter. 
VniUd  Statee  t.  7ay2or,  342. 

An  officer  aaauming  to  act  aa  engineer  is  presumed  to  be  well  acquainted 
with  the  duties  he  assumes  to  discharge,  and  ignorance  is  no  excuse.  lb. 

In  such  cases  the  strictest  attention,  and  a  perfect  knowledge  of  the  busi- 
ness are  necesaaiy  to  the  discharge  of  the  du^.    /6. 

A  steam  agency  is  always  attended  with  dangers.    J6. 
DECLARATION. 

A  declaration  which  states  a  right  acquired  to  a  patent  before  it  issued,  ia 
not  demurrable.    Retkbent  t.  Orr,  131. 

Notes  being  misdescribed  in  the  declaration,  the  plaintiff  may  recorer  on 
hia  genersl  counts.    HenekUy  y.  Hendriekeon,  170. 

In  such  case  he  can  only  recorer  the  yalue  of  the  property  in  the  mar- 
ket,   lb. 

Where  certain  work  was  to  be  done  by  the  defendant,  and  certain  things 
were  to  be  done  by  the  plaintifiii,  to  enable  the  defendant  to  perform  hia 
contract,  the  declaration  must  show  that  the  precedent  acts  were  done  by 
the  plaintiff  to  sustain  an  action.    United  Statee  v.  Beard,  441 . 

A  demurrer  reaches  the  first  defect  in  pleading.    lb. 
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DECLARATION— Omttnucd. 

Where  an  assignee  of  a  promissory  note  sues,  the  declaration  must  show 
that  the  assignor  could  have  sued  in  this  court    FUtdur  v.  Turner,  468 

DEEDS. 

The  deliveiy  of  a  deed  by  the  grantor  to  the  recorder,  may,  under  farora- 
ble  circumstances,  be  considered  a  deliveiy,  but  it  is  only  prima  facie. 
BuUdey  y.  B^ngton,  457. 

DEPOSITION. 

If  a  deposition  be  taken  under  the  act  of  Congress,  in  the  absence  of  the 
other  party,  he  should  take  the  deposition  again,  if  not  satisfied  with  it. 
Ooodhue  T.  BarOeU,  186. 

EVIDENCE. 

Proof  that  a  letter  was  stolen  from  the  mail  is  sufficient  to  sustain  an 
indictment.    UniUd  Statm  t.  FUher,  23. 

Not  necessary  to  aver  or  prove  that  the  letter  contained  no  article  of 
yalue.    lb. 

Evidence  on  a  charge  of  counterfeiting  coin,  that  the  defendant  was  in 
possession  of  counterfeit  coin,  is  admissible,  as  a  presumption  of  g^ilt. 
UniUd  StatM  y.  Bum$,  33. 

There  must  be  proof  that  the  coin  charged  to  have  been  counterfeited,  imi- 
tated the  genuine  coin.    lb. 

If  there  were  no  imitation  calculated  to  deceive,  a  criminal  intent  not  pre- 
sumed,   lb. 

Pork  put  up  for  a  foreign  market  beiug  spoiled  when  it  arrived  at  Balti- 
more, evidence  was  permitted  to  show  the  condition  of  the  article  at  New 
Orleans  and  Baltimore,  from  which  the  jury  might  determine  whether  it 
could  have  been  put  up  at  Madison  in  good  order,  as  the  contract 
required.    Latorenee  v.  Whiie,  108. 

But  the  jury  were  instructed  if  they  were  satisfied  the  pork  was  well  put  • 
up  at  MadisoD,  they  should  find  for  the  defendant.    Jb. 

When  an  instrument  is  required  by  law  to  be  recorded,  a  certified  copy, 
the  person  being  authorized  to  certify,  is  evidence.  New  York  Dry  Dock 
y.jyridka.  111. 

A  deed  executed  in  another  State,  under  its  laws,  is  good  by  the  laws  of 
Michigan,  and  when  recorded  a  certified  copy  is  evidence.    Jb. 

A  deed  at  common  law  did  not  require  witnesses.    lb. 

An  act  required  deeds  to  be  recorded  by  the  Register  of  Probate,  but  by  law 
the  records  were  transferred  to  the  Register  of  Deeds,  he  may  certify, 
being  the  keeper  of  the  records.    lb. 

The  plaintiff  has  a  right  to  show  any  legal  title,  if  fairly  acquired.    lb. 

When  no  price  is  agreed  upon,  the  value  of  the  article  in  the  market  is  the 
rule.    Henekley  v.  Hendrickaon,  170. 
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EYIDENCE^-Oim/intted. 

When  there  is  no  unfairness,  the  price  agreed  upon  must  be  paid.    lb. 

Where  a  witness  swears  positively  to  the  hand-wiittng  of  an  individual, 
it  is  sufficient.    Goodhue  t.  BartUtt,  186. 

The  question  as  to  the  source  of  his  knowledge  must  come  from  the  other 
party.    lb. 

On  a  charge  of  counterfeiting  coin,  if  spurious  coin  be  found  in  the  pos- 
session of  the  defendant,  and  implements  to  make  it,  it  is  evidence.  U. 
Stateo  Y.  King,  208. 

The  coin  must  be  made  to  deceive  and  to  pass  as  genuine.    lb. 

If  made  for  any  other  purpose  the  party  is  not  guilty  under  the  statute.  A. 

A  deed  absolute  upon  its  face,  may  be  shown  by  parol  evidence  to  have 
been  intended  as  a  security.    Dow  v.  Chamberlain,  281. 

But  parol  evidence  is  not  admissible  to  contradict  a  written  instru- 
ment,   ii. 

Where  a  deed  was  given,  with  warranty,  and  a  defeasance  that  the  grantor 
should  have  a  conveyance  if,  within  twelve  months,  he  should  pay  the 
debt,  although  the  grantee  had  a  right  to  sell  the  whole  or  a  part  of  the 
property  at  a  fixed  price,  in  payment  of  the  debt,  the  deed  will  be  con- 
sidered as  a  security.    76. 

Where  a  witness  was  examined  in  a  preliminaiy  examination  on  a  chaige 
of  robbing  the  mail,  who  died  before  the  trial,  what  he  swore  to  was  per- 
mitted to  be  proved  on  the  trial  for  the  offense.    Umted  States  v.  Ma- 


The  rules  of  evidence  in  civil  and  criminal  cases,  in  this  particular,  are 
the  same.    lb. 

It  is  sufficient  in  such  case  to  prove  substantially  all  that  the  deceased 
witness  swore  to.    lb. 

A  certified  copy  of  a  deed,  not  suthenticated  by  the  seal  of  the  Recorder, 
is  not  admissible  in  evidence.    Hotckkm  v.  GUugow,  424. 

A  witness  whose  interest  is  equal  on  both  sides,  may  be  examined.    Bio- 
eeU  V.  Farmero'  Bank,  etc.,  495. 
EXECUTION. 

The  equity  of  redemption,  before  the  act  of  1843,  in  Indiana,  might  be  sold 
on  execution  ;  but  that  act  prohibited  such  sale  by  the  mortgagee,  and 
required  the  Sheriff  to  return  the  execution,  that  there  was  no  other  pro- 
perty on  which  to  levy.    Campbell  v.  McManue,  106. 

Such  a  return  being  made  in  this  case,  the  court  set  aside  the  return,  as  the 
above  act  had  never  been  adopted  by  the  federal  courts.    76. 

The  court  adopted  the  act.    lb. 
EXECUTIVE. 

The  executive,  in  carrying  into  effect  laws,  must  necessarily  give  a  con- 
struction to  them,  and  such  construction  is  binding  on  the  judiciary, 
when  private  rights  are  not  affected.     United  States  v.  LffUe,  9. 
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FORFEITURE. 

A  conditional  licenRe  to  use  a  patented  machine,  by  a  non-compliance  may 
be  forfeited.     WiUon  v.  SloUy,  1. 

FRAUD. 

A  bond  obtained  through  a  false  representation  that  the  obligee  had  a 
requisition  from  the  Qoremor  of  Ohio  to  the  Governor  of  Indiana,  on  a 
charge  of  larceny,  was  held  to  be  fraudulent.  BeW9  Auignee  ▼. 
iVtmmo,  109. 

Fraud  is  not  to  be  presumed,  though  it  may  be  proved  by  circumstances. 
HenckUy  v.  Hendriekmm,  170. 

Where  a  deed  was  executed  for  land  in  1799,  to  the  son-in-law  of  the 
grantor,  who  was  insolvent,  and  who  shortly  after  took  the  benefit  of  the 
bankrupt  law  of  1800,  and  placed  the  same  land  on  lys  schedule,  which 
was  sworn  to,  and  no  claim  being  made  under  the  deed,  nor  taxes  paid 
for  fifty  years,  the  court  instructed  the  jury  there  were  strong  circum 
stances  of  fraud     BuUdey  v.  Btffington,  457. 

FUGITIVES  FROM  LABOR. 

To  hinder  or  obstruct,  under  the  fugitive  act  of  1793,  some  act  must  be 
done,  by  defendant,  to  impair  the  right  pf  recaption.  Dre$ktll  r.  Par- 
M&,  64. 

The  statute  imposes  no  obligation  on  any  one  to  aid  in  the  recaption.    Jb. 

No  penalty  is  incurred  by  an  individual  who  is  passive,  or  who  insists 
that  the  fugitive  shall  have  a  fair  trial.    Jb, 

Force  or  violence  not  necessary  to  hinder  an  arrest.    lb. 

The  withdrawal  or  removal  of  a  fugitive  is  suflicient.    Jb. 

To  sustain  a  charge  for  harboring  it  must  appear  that  it  was  done  to  defeat 
the  claim  of  the  master.    Jb. 

A  temporary  shelter,  merely,  does  not  incur  liability.    Jb, 

The  officers  of  the  law  are  its  instruments,  and  can  not  vary  the  law.    JL. 

A  plea  in  bar  must  show  that  the  plaintiff  has  no  right  to  recover.    Jb. 

Under  the  constitution  the  master  of  fugitives  from  labor  may  arrest  them 
wherevef  they  may  be  found,  and  take  them  to  the  place  from  whence 
they  fled.    NorrU  v.  Newtown,  92. 

A  State  judge,  on  proper  affidavits,  may  issue  a  habeas  corpus  and  inquire 
into  the  cause  of  detention.    Jb. 

The  affidavit  of  a  colored  person  is  sufficient  for  this  purpose.    Jb. 

Every  person  within  a  State  owes  it  allegiance.    Jb, 

When, by  the  return  of  a  habeas  corpus,  it  appears  that  the  fugitive  is  in 
the  custody  of  the  master,  or  of  an  officer  of  the  federal  government,  by 
process,  the  State  judge  can  exercise  no  further  jurisdiction.    Jb. 

If  the  return  to  the  habeas  corpus  be  denied  the  facts  may  be  ascer- 
tained.   Jb, 
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FdGITITES  FROM  LABOR— CbiKiitued. 

The  master,  under  the  decision  of  the  supreme  court,  may  arrest  without 
any  exhibition  of  claim.    15. 

The  7th  section  of  the  fngitiye  act  of  1850  creates  new  offenses  and  pen- 
alties.   Gifi^6ea  T.  Kiripairiek,  175. 

The  constitatioii  of  the  United  States  did  not  lea^e  the  enforcement  of  the 
fugitire  slare  law  to  the  States.  It  is  a  federal  power,  and  like  all  other 
federal  powers,  is  to  be  carried  out  by  federal  authority.  Jfifler  t.  Me- 
Qvcrry>469. 

Any  thing  short  of  this  would  render  the  prorision  nugatoiy.    15. 

Under  the  fugitive  law  the  inquiiy  is  whether  the  fugitire  owes  service  to 
the  claimant,    15. 

A  decision  under  this  law  is  no  bar  to  a  claim  for  freedom,    lb. 

The  question  of  freedom  may  be  inrolred,  but  a  decision  against  tJhe  fagi- 
tire  is  no  bar  te  a  claim  of  freedom.    15. 

The  case  does  not  come  under  the  7th  amendment  of  the  constitution.    Jb, 

Such  a  proceeding  is  not  at  common  law.    15. 

The  presumption  of  freedom  applies  to  all  persons  in  a  free  State,  without 
regard  to  color.    15. 

The  production  of  the  record  is  not  necessary  from  the  slave  State,  author- 
ized by  the  fugitive  law,  to  the  claim  of  the  master.    15. 

HABEAS  CORPUS. 

Where  a  person  is  in  custody  under  the  State  authority,  this  court  has  no 
authority  to  bring  him  before  it  by  a  habeas  corpus.  United  States  v. 
Rector,  174. 

INDICTMENT. 

A  charge  against  a  carrier  with  stealing  a  letter  out  of  the  mail  it  sufficient. 
United  State$  v.  Fieher,  23. 

If  the  letter  contain  an  article  of  value,  it  aggravates  the  offense  and  must 
be  stated.    15. 

Not  necessary  to  aver  that  the  letter  contained  no  such  article.    16. 

In  an  indictment  for  counterfeiting  current  coin,  not  necessary  to  prove  the 
existence  of  such  coin  as  is  designated  in  the  law.  United  St^iea  v. 
Bums,  23. 

One  or  more  good  counts  in  an  indictment  are  sufficient,  though  there  be 
bad  counts.    16. 

To  a  count  for  counterfeiting  may  be  added  a  count  for  aiding  and  assist- 
iog.    16. 

The  act  of  the  3d  Mareh,  1835,  which  enumerates  as  the  subject  of  forgery 
an  '*  indent  certificate  of  public  stock,  or  deb*,  or  treasury  note,  or  other 
security  of  the  United  States,  or  any  letters  patent,"  inflicts  a  fine  and 
imprisonment  as  the  penalty,  and  which  repeals  by  repugnancy  the  pre- 
vious law,  punishing  such  offences  with  death.    U.  StatM  v.  frwin,  178. 
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1¥DIC1:M^NT— Continued. 

A  militaiy  warrant  is  neither  an  indent  nor  a  public aecnrity  of  the  United 

States.    lb. 
The  foigerj  of  a  land  warrant  not  being  embraced  in  the  act  of  Congresa 

ezpreeslj  or  impliedly,  is  not  puniehable.    United  Statet  y.  Irwin,  179. 
In  an  indictment  for  cutting  timber  on  the  public  lands,  it  is  not  eesenlial 

ereiy  kind  of  timber  cut  should  be  described.  United  Stiiiee  y.  Redy,  358. 
An  indictment  will  lie  for  cutting  timber  on  the  public  lands,  though  not 

reseryed  for  nayal  purposes,    lb. 
It  is  an  offense  against  the  post  office  law  of  1835,  45th  section,  to  receiye 

or  buy  any  article  that  has  been  stolen  from  the  mail,  knowing  it  tohaye 

been  stolen.     United  SUUet  y.  Edmund  Keene,  509. 
To  show  that  the  article  has  been  stolen,  the  conyiction  of  the  indiyidual 

who  stole  it  is  sufficient,  if  the  article  be  identified.    Jb. 
When  an  indiyidual  is  found  in  possession  of  stolen  property,  and  fails 

to  show  how  he  acquired  it,  it  is  presumptiye  eyidence  against  him.  R 

IKDORSER  AND  INDORSEE. 

Time  giyen  by  the  payee  of  a  note,  for  a  yaluable  consideration,  to  the 
drawer,  who  had  taken  the  benefit  of  the  bankrupt  law,  will  not  dis- 
charge the  indorser.    THeman'e  Exr;  y.  Woodruff,  350. 

The  bankrupt,  under  the  act,  was  discharged  from  all  liability,  as  well 
against  the  indorser  as  the  payee  of  the  note.    lb, 
INJUNCTION. 

A  party  is  not  entitled  to  an  injunction  to  protect  him  against  another  per- 
son who  has  assumed  the  same  trade-mark,  or  label,  as  to  a  medicine 
or  drug  claimed  to  haye  been  inyented  by  the  complainant,  unless  hia 
right  be  clear.    Ceffeen  y.  Brunton,  256. 

If  the  plaintiff  and  defendant  were  concerned  in  getting  up  the  medicine, 
both  contributing  to  the  compound  as  a  partnership  action,  neither  can 
claim  the  ezclusiye  right     lb. 

In  such  a  case  the  court  will  leaye  the  parties  to  their  legal  rights,    lb. 

Where  a  case  is  removed  from  a  State  court,  which  had  issued  an  injunc- 
tion, the  injunction  falls,  but  may  be  renewed  in  this  court.  MeLeod  y. 
Duncan,  342. 

An  injunction  was  granted  against  the  collection  of  a  tax  from  the  Trust 
Company,  alleged  to  be  unconstitutional.  Foot  r.  Linek,  and  Tnuteeo 
of  Truet  GDm/wny,  616. 

The  complainant  is  a  stockholder  and  a  citizen  of  Conneeticut.    16. 

In  such  a  case  the  parties  being  before  the  court,  it  can  giye  the  same  re- 
lief, as  if  the  trustees  were  complainants.    lb. 

The  court  will  giye  relief  as  between  the  parties  on  the  record.    Jb. 

A  suit  at  law  not  necessary  to  authorize  the  injunction,  where  the  mischief 
complained  of  would  be  irremediable  at  ^w.    lb. 

The  allegations  of  the  bill  are  admitted  by  Uie  demurrer.    lb. 
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JUDICIAL  sales! 

The  State  Bank  of  Illinois  has  no  power  to  purchase  lands,  beyond  the 
limitations  of  its  charter.    jRuMti  y.  Topping,  194. 

JUDGMENT. 

When  a  title  is  not  up  under  a  judgment  on  an  attachment,  although  the 
affidavit  on  which  the  writ  issued  does  not  appear  in  the  record,  the 
judgment  cannot  be  treated  as  a  nuUitj.    Heirt  ofBiggt  ▼.  Blue,  148. 

This  omission  by  the  clerk  does  not  show  that  no  affidavit  was  made.    Ik, 

At  common  law  when  a  judgment  is  reversed,  the  party  is  restored  to  all 
he  has  lost.    76. 

And  where  the  thing  is  certain  this  is  done  without  a  scire  facias.    lb. 

But  when  the  sale  is  made  to  an  innocent  purchaser,  the  legality  of  the 
sale  is  not  affected  by  the  reversal  of  the  judgment    i&. 

The  sale  of  the  tract  followed  a  description  of  the  property  indorsed  on 
the  attachment^-a  part  of  the  tract    i5. 

This  is  indefinite,  but  may  be  made  sufficiently  certain,  if  the  residue  of 
the  tract  had  been  sold.    Jb. 

To  afford  an  opportunity  to  show  this,  a  new  trial  is  granted.    16. 

The  judgment  of  a  State  court,  as  to  the  construction  of  an  instrument  is 
not  a  rule  of  decision  for  this  court.    Auiien  v.  MiUer,  154. 

It  is  a  question  of  common  or  mercantile  law,  rather  than  the  construction 
of  a  statute.    lb. 

A  judgment  or  decree  of  a  court  having  plenary  jurisdiction  of  the  sub- 
ject matter,  being  averred,  in  pleading,  it  will  be  presumed  that  the  re- 
quisite and  prior  proceedings  were  had.    Laihrop  v.  Stunrt,  167. 

The  proceedings  under  the  late  bankrupt  law  of  the  United  States  are  not 
ex  parte  in  their  character.    Jb. 

From  a  decree  in  bankruptcy,  the  prior  and  necessary  proceeding  may  be 
presumed.    lb. 

The  certificate  and  decree  are  made  conclusive  by  the  act    lb. 

If  a  judgment  become  dormant,  its  lien  is  lost,  as  against  a  mortgage  exe- 
cuted by  the  judgment  creditor,  during  the  continuance  of  the  judgment 
lien.     TVacy  V.  7Vacy,456. 

A  revival  of  the  judgment  cannot  affect  prior  liens.    lb. 

But  such  a  revival  gives  a  lien  on  the  land  of  the  defendant,  not  included 
in  the  mortgage,  and  which  has  on  it  no  prior  liens.    lb. 

The  lien  of  a  judgment  is  not  a  titie  to  land  against  which  the  statute  of 
limitations  can  operate.    Ken^er  v.  Admnu,  507. 

It  is  a  security  and  not  a  claim  of  titie.    lb. 

The  conveyance  of  the  land,  after  the  judgment,  does  not  affect  th^ 
lien.    lb, 
JURISDICTION. 

A  suit  may  be  brought,  in  the  circuit  court  of  the  United  States,  in  Mich- 
igan, on  a  mortgage  on  real  estate,  by  a  corporation  in  New  York,  on 
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tlie  ground  of  comity,  there  being  no  law  or  usage  in  ICichigan  against 
it    New  York  Dry  Dock  Y.Hiekt,  III. 

The  action  of  Congress,  in  the  allowance  of  damages,  is  conclasire  on  the 
judiciary.    U.  State$  y.  WHiianm,  133. 

It  cannot  reyise  the  facts  on  which  Congress  acted.    lb. 

The  circuit  court  can  exercise  no  jurisdiction  in  a  case  where  the  maker 
and  indorser  of  a  note,  at  the  time  of  the  assignment,  resided  in  the 
State  where  the  action  is  brought.    SmaU  y.  King,  147. 

If  the  indorser  be  an  accommodation  indorser,  and  the  note  neyer  went 
into  his  possession  or  ownership,  it  can  make  no  difference.    lb. 

Where  the  court  exercises  a  general  jurisdiction,  irregularities  do  not  make 
Yoid  the  proceedings.    Bigpt  y.  Bltu,  148. 

The  proceedings  on  the  attachment  may  be  erroneous,  which  may  be 
ground  for  reyersal ;  but  when  the  judgment  is  used  collaterally,  such 
errors  do  not  make  it  yoid.    lb. 

The  fugitiye  law  of  1850,  giyes  jurisdiction  to  the  district  court,  both  in 
the  ciiil  and  criminal  proceedings  under  the  act.  Camp^eK  y.  Kirkpat- 
riek,  175. 

As  the  circuit  court  has  no  jurisdiction,  originally,  in  any  criminal  pro- 
cedure under  the  statute,  it  seems  not  to  come  within  the  proyisions  of 
the  act  of  1846,  authorising  transmissions  to  be  made,  of  indictments 
from  district  to  the  circuit  court    16. 

The  act  of  1846  does  not  relate  to  ciyil  cases.    lb. 

The  rule  as  to  jurisdiction  in  maritime  cases  is  the  reasonable  one.  Ray- 
mond, LibeUant  y.  Schooner  Ellen,  269. 

It  is  within  the  reason  of  the  principle  of  jurisdiction  first  adopted.    16. 

Where,  from  the  facts  of  the  case,  a  conyeyance  of  land  appears  to  be  only 
colorable,  with  the  yiew  to  giye  jurisdiction  to  the  courts  of  the  United 
States,  the  writ  will  be  dismissed,  on  motion,  or  on  a  plea.  StarUng  y. 
Hawko,  318. 

If  the  suit  is  to  be  prosecuted  under  the  direction  of  the  grsntor,  and  at 
his  expense,  and  where  he  has  the  option  within  a  stipulated  time  to 
take  back  the  land,  on  returning  the  bond  ;  and  where  a  similar  right  is 
giyen  to  the  grantee,  it  is  sufficient  to  show  that  the  object  of  the  con- 
yeyance was,  to  giye  jurisdiction  to  the  circuit  court  of  the  United 
States,  and  for  the  benefit  of  the  grantor.    R. 

Citisenship  of  the  parties  giye  jurisdiction  in  this  court  Bogero  y.  Cify  of 
CineinnaH,  337. 

The  State  and  Federal  courts  exercise  their  powers  independently,  except 
in  special  cases.    lb. 

The  courts  of  the  United  States  cannot  enjoin  a  suit;  in  a  State  court    lb. 

But,  if  this  could  be  done,  an  injunction  could  not  be  issued  where  there 
is  an  adequate  remedy-  at  law.    lb, 

42 
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JURISDICTION— GMi/intted. 

If  a  city  ordinance  be  in  conflict  yrith  a  commercial  legnlation  bj  Con- 
gress, the  defense  may  be  made  in  the  State  courts,  where  the  suit  ia 

pending,  and  if  the  decision  be  against  the  regulation,  an  appeal  may 

be  taken  to  the  highest  court  in  the  State  ;  and  thence  bj  writ  of  ennar 

to  the  Supreme  Court  of  the  United  States.    lb. 
Where  a  case  has  been  certified  fhxn  a  State  Court  to  a  circuit  court,  under 

the  ISth  see.  of  the  judicisiy  act  of  1789,  the  case  stands  as  though  the 

suit  had  been  originallj-  commenced  in  the  circuit  court.    MeLad  r. 

J>itfic«fi,  343. 
An  injunction  allowed  in  the  State  court,  en  filing  the  bill,  necesaarQj 

falls,  as  the  circuit  court  cannot  punish  for  contempt  in  the  State 

court.    lb, 
A  motion  for  an  injunction,  on  the  face  of  the  bill,  may  be  made  in  the 

circuit  court    lb, 
A  deed,  fair  upon  its  face,  is  not  objectionable,  as  a  colorable  conTeyanoe, 

to  give  jurisdiction,  unless  proof  be  shown  aliunde.    ifoCdUfcist  y.  GIom- 

^Mo,434. 
Where  a  subject  is  essentially  local,  as  trespass  on  real  estate,  the  action 

must  be  brought  in  the  State  where  the  injury  is  done.     Northern  Imdi- 

ana  R.  R.  y.  MUkigan  R,  R.  444. 
A  corporation  in  Indiana  cannot  sue,  in  that  State,  a  corporation  doing 

business  in  Michigan.    Ih. 
All  persons  interested  must  be  made  parties,    lb. 
The  circuit  court  takes  jurisdiction  where  a  suit  is  brought  from  the  place 

where  it  is  l<>cated,  and  where  ita  functions  axe  discharged.    New  Ym-k 

R.  R,  y.  Shepard,  455. 
No  farther  allegation  of  citiienship  is  required.    Jb, 
By  a  law  of  Ohio,  suit  may  be  brought  against  insurance  offices,  who 

haye  agenciea  in  Cincinnati,  and  a  senrice  on  the  agents  is  good  to  bind 
the  corporations.    French  y.  Lafayette  Ina.  Co.,  461. 
The  agencies  established  under  the  law  are  subject  to  it.    lb. 
LAPSE  OF  TIME. 

A  lapse  of  thirty  years,  after  a  sale  of  land  to  pay  debts  under  an  order 
of  court,  Vill  not  be  disturbed.    Newwm  y.  Wells,  SI. 
LICENSE. 

A  license  to  run  a  patented  machine  may  be  assigned.     WUmm  v. 
Stotty,  1. 

LIEN— MARITIME. 

The  giving  of  a  note  to  a  material  man  does  not  extinguish  the  general  mar- 
itime lien,  for  the  materials  furnished  in  building  a  yeasel  or  in  repair- 
ing it.    Raymand,  Libellmnt,  y.  Schooner  EUen,  269. 
The  rule  holds  where  the  lien  is  giyen  by  statute,    ift. 
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UEN— MARITIM&-a>n(tfiue<{. 

The  general  maritime  lien  does  not  apply  to  domestic  ressels.    B. 
It  is  important  that  the  note  given  should  be  deliyered  np  at  the  trial.  lb. 
This  is  essential  to  the  maintenance  of  the  action.    lb. 
The  rule  as  to  the  maritime  jurisdiction  orer  our  nayigable  waters,  is  the 
reasonable  one.    R, 

LIMITATIONS,  STATUTE  OF. 

The  statute  of  limitations  does  not  run  against  the  goyemment,  nor  is  it 
chargeable  with  delays,  so  as  to  raise  a  presumption  of  payment  Um- 
ted  States  y.  WUliams,  133. 

The  statute  of  limitations  in  Ohio  does  not  bar  a  judgment  in  Ohio.  Todd 
V.  Crum,  172. 

A  judgment  is  not  an  agreement,  contract,  or  promise,  in  writing,  nor  is  it* 
in  a  legal  sense,  a  specialty.    16. 

Nor  is  a  judgment  barred  by  the  proyision,  that  four  years  shall  be  a  bar 
to  all  actions  not  enumerated  in  the  statute.    lb. 

The  statutes  of  Illinois  require  a  possession  and  claim  of  title  in  good  faith, 
paying  taxes  for  seyen  years,  the  claim  of  title  being  dedueible  of  record 
from  the  State  or  the  United  States,  Ac.  The  defendant  claimed  by 
mesne  conyeyances,  a  tract  of  land  at  a  tax  sale  in  1839,  by  deed  from 
the  purchaser.  Was  in  possession  seyen  years,  <fec.,  but  a  deed  to  the 
purchaser  at  the  tax  sale  was  not  made  until  1850,  when  it  should  haye 
been  made  in  1840.  Heid :  that  the  defendant  was  not  within  the  pur- 
yiew  of  the  statutes,  and  was  not  protected  by  them.  Hoiden  y.  Col- 
Un$,  189. 

That  the  deed  haying  been  made  under  a  sale  whith  the  supreme  court  of 
Illinois  held  to  be  illegal,  could  not  relate  back  to  the  sale  so  as  to  pro- 
tect the  possession  of  the  defendant.      lb. 

The  rule  would  have  been  different  had  the  deed  been  made  in  1841.    Jb, 

The  governor  and  judges,  in  the  first  stages  of  the  territorial  government 
of  Michigan,  had  power  to  adopt  the  laws  of  the  respective  States,  but 
had  no  legistative  authority.    Peek  v.  Peate,  486. 

A  law  adopted  from  Vermont  in  1820,  was  adopted  as  the  statute  of  lim- 
itations, in  which  the  word  "or,"  instead  of  the  word  "and,"  giving 
the  benefit  of  the  statute  to  a  pd-son  beyond  the  limits  of  the  State, 
whereas,  the  Vermont  statute  required  the  person  not  only  to  be  beyond 
the  limito  of  the  SUte,  but  of  the  United  States.    Jb. 

In  1825,  a  commission  to  revise  the  law,  was  appointed,  and  authorized  to 
alter  and  report  new  bills,  Ac. ;  the  report  included  the  law  in  question, 
with  others,  and  in  1827,  all  the  laws  in  force  were  published  by  au- 
thority, there  being  no  alteration  in  this  act.    lb. 

There  was  another  revision  of  the  laws  in  1833,  which  was  again  publish- 
ed by  authority,  making  no  alteration  in  this  act.    B. 
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MMITAflONS,  STATUTE  OF^Cantinued. 

Held :  that  under  the  circumstances,  the  court  could  not  look  back  to  tiie 

lav  of  Vermont  to  correct  anj  error  on   the  first  adoption  of  the 

law.    lb, 
A  judgment  is  not  a  title  to  land  against  which  the  statute  of  limitation^ 

runs.  Kemper  ▼.  Adamt,  507. 

MARTHA  WASHINGTON  CASE. 

The  33d  sec.  of  the  act  of  Congress  of  the  3d  of  March,  1825,  which  pun- 
ishes a  conspiracy  to  destroy  k  vessel  or  cargo  with  intent  to  defraud  the 
underwriters,  is  constitutional.     U,  Stateg  y.  Cole  etal.,  513. 
The  object  of  the  act  is,  to  protect  conunerce,  and  the  protection  to  under- 
writers is  incidental.    /6. 
The  act  applies  to  our  internal  as  well  as  to  our  foreign  commerce.    lb. 
The  mischief  is  as  great  in  the  one  case  as  in  the  other.    Jb. 
And  the  opportunities  to  commit  the  offense,  are  much  greater  in  our  in- 
ternal, than  in  our  foreign  commerce.    lb. 
This  Congress  has  as  full  power  to  do,  for  the  protection  of  commerce 
among  the  severalr  States,  as  for  the  protection  of  commerce  with  for- 
eign nations.    Ih. 
ki\£x  prima  facie  evidence  has  been  given  of  a  conspiracy,  the  statements 
of  those  implicated,  though  not  included  in  the  indictment,  is  evi- 
dence. 

This  is  on  the  principle,  that  where  a  combination  of  individuals  has 
been  formed,  to  commit  an  unlawful  act,  they  have  assumed  an  individ* 
uality  in  doing  the  wrong,  and  the  conduct  of  each  one  in  doing  or  pro- 
moting the  act,  is  chargeable  on  the  whole. 
The  burning  of  the  vessel  is  not  necessary  to  complete  the  offense. 
Any  combination  of  two  or  more  persons  to  destroy  the  vessel  or 
cargo,  consummates  the  offense  under  the  law,  though  neither  the  ves- 
sel nor  the  cargo  is  injured. 
The  act  strikes  at  the  incipient  stages  of  the  offense. 
In  its  object  it  is  preventive,  by  punishing  the  design  to  do  the  act. 
Circumstantial  evidence  may  be  as  satislactoiy  to  a  jury  as  positive. 
Sometimes  it  is  equal  to  positive  proof. 

The  destruction  of  the  vessel  by  the  defendants,  or  by  any  one  of 
them,  identified  with  the  defendants  as  conspirators,  would  be  conclu- 
sive against  them. 

The  burning  of  the  vessel  is  not  punishable  under  the  act  of  Con- 
gress, but  it  operates  as  evidence  against  the  defendants. 

The  testimony  to  show  the  unlawful  combination  does  not  end  at  the 
destruction  of  the  boat. 

After,  as  well  as  before  that  event,  the  acts  of  the  confederates  may  be 
proved  to  show  their  guilt. 
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MARTHA  WASHINGTON  OASE— Continued, 

Their  entire  acts,  in  relation  to  the  subject  matter  of  the  indictment 
which  conduce  to  show  a  guilty  purpose,  may  be  proved. 

The  jury  are  the  judges  of  the  credibility  of  witnesses. 

The  manner  in  which  a  witness  testifies,  the  opportunity  he  had  of 
knowing  the  facts  he  swears  to,  and  his  whole  deportment  in  maldng 
his  statements,  will  necessarily  have  an  effect  with  the  jury  in  giving 
or  withholding  their  confidence  in  his  statements. 

In  coming  to  a  conclusion  of  guilty  or  not  guilty,  the  jury  will  weigh 
the  evidence,  and  exercise  their  best  and  most  deliberate  judgment. 

They  will  not  convict  unless  their  minds  are  clearly  convinced  of  the 
guilt  of  the  accused. 

But  if  so  convinced,  they  will  not  be  deterred  from  a  Conviction  of 
the  defendants,  in  whole  or  in  part,  as  the  evidence  may  require,  from 
the  consequences  which  may  follow. 

We  have  only  to  look  at  the  facts  and  the  law.  With  consequences 
we  have  nothing  to  do. 

But  if  the  jury  are  not  satisfied  of  the  guilt  of  the  defendants,  beyond 
reasonable  doubt,  an  acquittal  should  follow.    « 

METHODIST  CHURCH  CASE. 

The  general  conference  of  the  Methodist  Episcopal  Chuich  is  a  delegated 
or  representative  body,  with  limited  constitutional  powers ;  and  pos- 
sesses no  authority,  directly  or  indirectly,  to  divide  the  church.  SmUk 
V.  StDormsiedt,  369. 

In  the  adoption  of  the  "  plan  of  separation,"  in  1844,  there  was  no  claim 
to,  or  exeroise  of,  such  a  power.    Jb, 

As  the  general  conference  is  prohibited  from  any  application  of  the  pro- 
duce of  the  book  concern,  except  for  a  specified  purpose,  and  in  a  speci- 
fied manner ;  and  as  the  annual  conferences  have  refused  to  remove  this 
prohibition,  by  changing  or  modifying  the  sixth  restrictive  rule,  the 
general  conference  has  no  power  to  apportion  or  divide  the  concern,  or 
its  produce,  except  as  provided  for  by  the  rule.    lb. 

The  boob  concern  is  a  charity  for  specified  objects.  A  withdrawal  of  a 
part  of  the  church  carries  with  it  none  of  the  rights  which  appertained 
to  it,  while  united.    lb. 

And  the  Western  book  concern,  in  withholding  from  those  who  seceded, 
any  part  of  the  product  of  that  concern,  committed  no  ii^ustice.    lb. 

This  is  not  a  case  of  lapsed  charity.    lb. 

MORTGAGE. 

The  plaintiff  held  a  mortgage  on  a  certain  tract,  which  he  foreclosed,  and 
it  was  decreed  to  be  sold.  At  the  sale  it  was  purchased  by  the  State 
Bank  of  Illinois,  and  the  plaintiff  received  the  purchase  money.  But 
the  mortgagor  being  otherwise  indebted  to  the  plaintiff,  he  recovered  a 
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MORTGAGE-Omttmietf. 

judgment,  under  which  the  same  land  was  sold,  aud  the  plaintiff  be- 
come the  purchaser,  though  he  had  received  the  money  on  the  first  sale. 
It  was  held  that  he  had  a  right  to  contest  the  title  of  the  bank.  Ruatell 
T.  Topping,  19A, 

MOTION  FOB  NEW  TRIAL. 

Letters  of  one  of  the  parties  haring  been  read,is  nol  a  sozprisei  for  which 
new  trial  can  be  granted.    HemeUeif  t.  Hmdfidaon,  170. 

The  circuit  court  may  grant  a  new  trial  in  a  criminal  ease.    U.  Siata  r. 
Maeamb,  986. 
NOTICE. 

A  justice  of  the  peace  in  Mississippi,  ez  officio,  is  a  notuy  publie  to 
make  demand  of  payment  and  enter  protest  of  a  note,  and  give  notice  to 
theindorser.    AuaUnr.  MiUer,  153, 

The  next  mail  after  the  protest  is  sufficient  notice.    lb, 
PARTIES. 

A  corporation  may  sue  in  a  State,  other  than  that  in  which  it  was  incorpo 
rated,  by  comity.    New  York  Dry  Dock  v.  Hick9,  HI. 

And  on  the  same  principles,  lands  when  taken  in  security  for  the  pay- 
ment of  a  debt,  or  in  payment,  may  be  held  in  another  State,  there  be- 
ing no  law  to  the  cantraiy.       lb, 

PARTNERS. 

On  a  dissolution  of  partnership,  one  partner  takes  the  assets,  and  agrees 
to  pay  the  creditors  equally,  he  becomes  a  trustee  for  the  creditors,  and 
any  appropriation  of  the  assets  contrary  to  the  stipulation,  is  fraudu- 
lent and  void.    Marth  v.  Bennet,  117. 

A  stipulation  in  a  deed  of  assignment  to  delay  creditors,  or  forfeit  their 
claims,  is  fraudulent    lb, 

PATENT. 

It  is  the  province  of  the  court  to  oonstrue  the  patent.   Parker  r,  StiUt,  44 . 

The  jury  are  to  judge  of  the  description  of  the  claim.    lb. 

The  test  of  originality  is,  that  the  thing  invented  was  not  known  be- 
fore,   lb. 

That  the  thing  claimed  was  before  known,  defeats  the  patent.    lb. 

The  term  principle  is  used  in  reference  to  the  particular  method  of  pro- 
ducing a  certain  result.    lb. 

Where  the  invention  consists  of  various  parts,  the  infringement  of  any 
one  may  be  enjoined.    lb. 

But  where  the  patent  is  for  a  combination  of  different  parts,  the  whole 
must  be  infringed  to  authorize  an  action.    76. 

A  mechanical  equivalent  is  a  means  adopted  to  accomplish  the  same  ob- 
ject.   Jb, 
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PATENT— C(m<ifi»ed. 

A  principle  cannot  be  patented.    SmUk  r.  Ely,  76. 

Ad  exclasive  right  to  a  motive  power  of  electricity  or  steam,  can  only  be 
secured  bj  the  instrumentalitj  of  mechanical  inrentions  or  combina- 
tions, which  produce  a  certain  effect.    lb. 

An  inrentor  may  sell  his  invention  before  he  obtains  a  patent.  RMbone 
▼.  Orr,  13U 

And  after  the  patent  has  been  obtained,  the  contract  will  secure  to  the  as- 
signee the  extent  of  his  right.    Bkomer  t.  StoUf,  158. 

By  the  construction  of  the  act  of  1836,  the  licensee  of  a  planing  machine, 
may  run  his  machine,  under  an  extension  of  the  right,  by  the  act.    / 

But  that  can  hare  no  application  to  an  eflension  by  act  of  Congress.    16. 

There  being  no  provision  in  the  act  extending  the  right,  nor  in  the  con- 
trast, that  the  assignee  should  have  an  interest  in  the  renewal  of  the 
patent,  none  can  be  implied.    /&. 

A  surrender  and  conection  of  a  patent,  gives  effect  to  it,  in  ^1  cases  of  in- 
fringement subse<iuently  accruing,  though  the  patent  was  originally  in- 
valid,   lb. 

And  for  this  purpose,  the  correction  of  the  patent  is  oonsiderod,  as  having 
been  made  at  the  time  it  was  issued.    K. 

The  right  to  construct  a  patented  machine,  is  distinct  from  the  right  to 
use  it.    BtC!Jbieflv.7V)(U,336. 

The  right  to  use  necessarily  implies  the  right  to  rq>air,  and  also  a  right  to 
purchase  a  machine,  where  the  one  in  use  is  destroyed,  or  too  much 
worn  for  use.    Jb» 

A  patentee  may  reserve  to  himself  the  right  to  prosecute  for  piracies 
within  the  district  where  the  right  of  use  is  conveyed  ;  but  if  he  shall 
afterward  divest  himself  of  that  right,  by  conveying  all  his  interest  in 
the  patent,  within  the  district,  the  person  who  owns  the  right  may  pros- 
ecutefor piracies.  Jb. 
PLEADINGS. 

A  plea  in  bar  must  show  the  plaintiff  has  no  right  to  recover.  SntUh  v. 
Ely.    76. 

If  the  facts  of  the  plea  may  be  admitted,  and  yet  the  action  may  be  main- 
tained, the  plea  is  bad  on  demurrer.    lb. 

Oyer  is  not  demandable  of  letters  patent.    lb. 

To  an  action  of  debt  for  eight  hundred  and  four  dollars,  the  defendants 
pleaded,  that  the  obligee  represented  to  them  that  he  had  a  requisition 
on  them  from  the  Governor  of  Ohio  to  the  Governor  of  Indiana,  to  sur* 
render  them  on  a  charge  of  larcepy  in  Ohio,  which  was  false,  but  in 
consequence  of  which  the  bond  was  given.  BeWt  Assignte  v.  iVtmmo, 
109. 

In  Indiana,  bonds  are  made  assignable  by  statute,  but  the  obligor  may  set 
set  up  any  defense,  though  assigned,  as  against  the  obligee.    R. 
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PLEADINGS— CbtKiniiAi. 

The  demurrer  admitted  the  fraad  alleged  in  the  plea,  and  the  plea  was 

sustained.    lb. 
An  unliquidated  demand  cannot  be  set  off  against  the  goTemment,  aa  be- 
tween indinduals.    U,  States  t.  WUUami.  133. 
To  an  action  on  a  judgment  the  defendant  cannot,  in  his  plea,  contradict 

the  record.     Todd  r,  drum,  170. 
Where  the  cause  of  action  is  local,  a  reference  to  the  district  aforesaid, 

named  in  a  preceding  count,  is  a  sufficient  designation  of  the  place. 

Jonet  T.  Vawumdt,  214. 
Though  a  State  be  named  which,  in  law,  is  a  district,  the  reference  to  the 

district,  a  term  used  in  the  law,  the  reference  will  be  held  to  mean  the 

district  before  named,  and  not  the  State.    /6. 
If  counts  be  abandoned,  they  are  not  for  all  purposes  considered  aa  adicken 

from  the  record.    /&. 
As  matters  of  reference  in  subsequent  courts,  thej  are  good.    lb. 
Under  the  act  of  1793,  for  the  reclamation  of  fugitires  from  labor,  if  the 

action  be  for  the  penalty,  the  acts  of  the  offender  must  be  alleged  aa 

contrary  to  the  statute,    lb. 
This  may  not  be  necessary  when  the  action  is  brought  to  recorer  the  value 

of  the  sUtcs.    a. 
An  action  for  false  imprisonment  is  trespass.  And  this  is  the  case  whether 

the  imprisonment  be  charged  under  color  of  process  or  not.    Stanton  t. 

Seynwur,  267. 
In  this  action,  matters  of  aggravation  may  be  proved  without  being  stated 

in  the  declaration.    Jb. 
A  plea  must  be  single.    Jb, 
It  must  rest  the  defense  on  a  single  point.    lb. 
In  a  declaration  on  a  bond  to  indemnify,  the  injury  must  be  avexrsd.    Coe 

V.  Rankin,  254. 
A  general  averment  of  loss  is  sufficient.    lb. 
Where  a  suit  is  founded  on  the  record  of  a  judgment,  in  which  the  court 

had  jurisdiction,  no  errors  in  the  pleadings  can  be  considered.    Freuek 

V.  Lafayette  In»,  Cb.,461. 
Nor  in  such  a  case  can  nil  debit  be  pleaded,    lb. 

Where  the  assignee  on  a  promissozy  note  sues,  the  declaration  must  show- 
that  the  assignor,  by  his  citizenship,  had  a  right  to  sue  in  this  court 

Fletcher  v.  Turner.  468. 

PRACTICE. 

A  law  of  the  State  regulating  the  practice  of  the  State  courts,  does  not  ap- 
ply to  the  courts  of  the  United  States,  unless  adopted  by  act  of  Con- 
gress, or  by  rule  of  court.     Yaw  v.  Mead,  272. 

A  statute  of  a  State  which  regulates  the  procedure  on  a  bill  of  foreclosure, 
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does  not  applj  to  the  courts  of  the  United  States.    Dow  t.  Chamberlain, 
S81. 
They  do  not  derire  their  chancery  jurisdiction  on  their  rules  of  practice 
from  State  authori^.    16. 

RAILROAD. 

A  citizen  of  another  State,  has  a  right  to  come  into  the  circuit  court  of  the 
United  States,  asking  for  an  injunction  to  restrain  the  acts  of  a  corpora- 
tion, incorporated  under  the  laws  of  Ohio,  which,  if  consummated, 
would  do  irreparable  injury  to  his  property  in  Ohio.  Work$  ▼.  Jundion 
R.R.,43S. 

Where  the  termini  of  a  road  are  fixed  by  its  charter,  and  points  are  named 
between  them,  those  points  cannot  be  disregarded.    lb» 

Where  a  railroad  is  au^orised  to  make  branches  from  the  main  route  to 
other  towns  or  places,  in  the  sereral  counties,  does  not  authorise  the 
construction  of  a  road  from  one  county  into  another.    Jb. 

The  right  to  cross  a  navigable  water  by  a  railroad  bridge,  must  be  given 
by  the  sovereign  power.    Jb. 

The  acting  conmiissioner  of  the  board  of  public  works  may  approve  of 
the  plan  or  structure  of  a  bridge.    lb. 

A  drawbridge  over  a  navigable  water,  although  it  occasion  some  delay,  is 
not  a  nuisance.    Jb. 

To  authorize  an  injunction,  the  obstruction  must  be  material,  and  clearly 
established.    lb. 

When  two  railroad  companies  agree  to  build  a  road  from  certain  cities,  to 
connect  with  each  other  at  a  given  place,  and  that  the  charges  for  trans- 
portation shall  be  regulated  by  both  companies,  and  also  the  meeting  of 
the  cars,  and  the  through  freight  cars,  if  one  of  the  companies  shall 
change  its  guage,  so  as  to  break  up  the  connection  contemplated,  an  in- 
junction will  be  granted.    Ohio  R.  R.  v.  Indiana  R.  R.,  450. 

A  contract  entered  into  by  one.  of  the  parties  to  make  its  guage  against  the 
statute,  is  not  void,  if  the  contract  was  made  with  reference  to  procure 
the  sanction  of  the  legislature. 

If  both  parties  agiee  to  fix  the  price  of  transportation,  it  is  no  abandon- 
ment of  their  franchises.    Jb. 

The  Indiana  road  having  been  made  upwards  of  forty  miles,  when  the 
contraet  was  entered  into,  shows  what  guage  the  entire  road  was  to  be .  ifr. 

SALE. 

If  an  agent  purchase,  at  his  own  sale  of  property,  it  is  voidable,  not  void. 

Priee  v.  MorriB,  4. 
Lands  in  Ohio  are  subject  to  pay  debts,  and  where  a  sale  has  been  made, 

under  an  order  of  court  after  the  lapse  of  thirty  years,  the  court  will 

not  disturb  it    New9am  t.  WeUf,  21. 
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SLAVES. 

Slavery  is  a  mimicipal  regulation ;  is  local,  and  cannot  exist  without  the 
authority  of  law.  But  it  need  not  be  shown  that  it  was  created  by  ex- 
press enactment.  It  may  exist  from  long  recognised  rights,  counter- 
rened  by  no  legislative  action.    MUler  v.  MeQuerrif,  469. 

STATUTE  OF  A  STATE. 

A  State  has  no  power  over  the  public  lands  withia  its  limits.    Tumtr  v. 

Ba^ikt  Miukmary  Union,  344. 
When  the  State  of  Michigan  was  admitted  into  the  TTnion,  it  assented  to  a 

compact,  which  inhibited  the  exereiae  of  thia  power.    A. 

SURETY. 

A  surety  on  a  Surveyor  General's  bond  is  bound  for  the  faithful  perform- 
ance of  duties  under  the  instnietion  of  the  executive.     U.  Staim  t.  ' 

TREATY. 

A  treaty  is  the  supreme  law  of  the  land  only,  when  the  treaty -making 
power  can  carry  it  into  effect  Turner  v.  BapHgt  Mitsionary  Union,  344. 

A  treaty  which  stipulates  for  the  payment  of  money,  xmdertakes  to  do 
that  which  the  treaty-making  power  cannot  do,  therefore  such  a  treaty 
without  the  sanction  of  Congress,  ia  not  the  supreme  law  of  the 
land.    75. 

And  in  this  action  the  Representatives  and  Senatore  act  on  their  own 
judgment  and  responsibility,  and  not  on  the  judgment  and  responsibil- 
ity of  the  treaty-making  power.    lb. 

No  act  of  any  part  of  the  government  can  be  held  to  be  a  law  which  haa 
not  all  the  sanctions  to  make  it  a  law.    lb. 

Where,  in  a  treaty,  160  acres  of  land  was  reserved  to  be  sold,  in  order  to 
pay  over  the  proceeds  of  the  sale  to  those  entitled  to  them,  is  a  with- 
drawal of  the  land  from  appropriation.    1  b. 

TREASURY  DEPARTMENT. 

The  treasury  department  cannot  enlarge  the  dutiea  of  a  Surveyor  General ; 
but  where  his  district  depends  upon  the  construction  of  various  acts  of 
Congress,  and  these  acts  have  been  uniformly  construed  one  way,  which 
Congress  have  sanctioned,  it  is  condusive  on  the  Judiciaiy.  U.  States 
V.  Ltftle,  9. 

TITLE. 

A  title  by  deed  implies  a  contract,  between  competent  parties.  A  deed  to 
a  person  having  no  existence  is  generally  inoperative,  and  passes  no 
title  from  the  grantor.    Rueeel  v.  Topping,  194. 

The  modem  authorities  regard  a  mortgage  merely  as  a  security  for  the 
debt,  and  until  sale  the  title  to  the  mortgaged  property  is  in  Uie  mort- 
gagor, subject  to  the  incumbrance,    i^. 
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TITLE^Ora^tntMJ. 

A  religious  association  assuming  the  name  of  tlie  "  Separatdat  Society  of 
Zoar,"  being  unincorporated,  cannot  hold  property  in  the  name  assumed. 
Chtekk  T.  BimeUr,  223. 

Nor  can  the  directors  and  their  successors  in  office,  appointed  by  the  so- 
ctefy,  hold  it,  as  the  law  recognises  in  them  no  succession.    Jb, 

But  the  conveyance  of  land  to  an  individual  and  his  heirs,  for  the  use  of 
the  society,  constitutes  him  the  trustee,  and  the  members  the  cestui  que 
trusts.    75. 

Where  land  has  been  paid  for  by  the  proceeds  of  the  joint  labor  of  a  com- 
munity, each  individual,  unless  the  contrary  be  made  to  appear,  will 
be  presumed  to  have  an  equal  interest  in  the  land.    A. 

TRESPASS  ON  PUBLIC  LANDS. 

Where  full  reparation  was  made  for  a  trespass  on  the  public  lands,  by 
purchasing  the  land  in  part,  and  by  paying  the  purchaser  of  the  other 
part,  for  the  trees  cut  on  it,  a  nominal  fine  only  was  imposed.  U.  8tate$ 
V.  Murray,  207. 

The  trespasser  seemed  to  have  had  no  intention  of  defrauding  the  pub- 
lic,   lb. 

To  bring  a  case  within  the  2d  sec.  of  the  act  of  Congress  of  the  2d  March, 
1631,  entitled  an  ast  to  provide  for  the  punishment  of  oflfenses  committed 
in  cutting,  destroying,  or  removing  live  oak  and  ether  timber  or  trees  for 
naval  purposes,  tlie  libel  must  allege  that  the  timber  transported  by  the 
vessel,  Ac,  to  incur  a  forfeiture,  was  donie  knowingly  by  themaster,  <fec., 
taken  from  lands  reserved  for  naval  purposes,  or  that  the  timber  so  trans- 
ported, was  cut  on  lands  of  the  United  States,  not  so  reserved,  and  was 
live  oak  or  red  cedar.  U.  States  v.  The  Schooner  HeUna,  273. 
USURY. 

It  is  not  usury,  when  the  writings  are  not  executed  at  the  time  of  the  con- 
tract, to  charge  interest  from  that  date.    U.  Staiet  v.  WiBiami,  133. 
WILL. 

In  1812,  a  citizen  of  Kentucky  made  his  will,  in  which  he  said  :  "  I  give 
and  bequeath  eveiy  part  of  my  estate,  of  every  kind  whatsoever,  to  be 
equally  divided  (by  sale  or  otherwise,  as  may  be  deemed  best),  be- 
tween my  loving  wife,  and  my  children,  not  heretofore  named,  and 
their  heirs  forever,  having  particular  regard  to  the  education  of  my  chil- 
dren; not  as  yet  educated."  His  wife,  two  of  his  sons,  and  son-in-law, 
were  named  in  the  will  as  executors.  The  wife  only  took  out  letters 
testamentary.    Dutdap  v.  Pyfe,  322. 

The  above  will  did  not  authorize  the  executors  to  divide  or  sell  the  real 
property  in  Ohio.    lb. 

Especially  it  did  not  authorize  the  husband  of  the  widow,  to  whom  she 
was  afterward  married,  to  sell  and  convey  these  lands  as  agent.    B, 
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Will.    Witness. 


WILL— Continued, 

The  sale  made  by  him,  and  the  deeds  he  executed,  are  void.    lb. 

The  devisees  being  non-residents,  the  statnte  of  the  limitations  doee  aat 
ran  against  them,  except  against  John  Boyce,  who  was  within  the  State 
when  the  land  was  sold.    lb. 

A  right  which  subsequently  fell  to  him;  on  the  death  of  a  brother  and. 
sister,  is  not  barred.    lb. 
WITNESS. 

A  witness,  by  a  nile  of  court,  is  authorized  to  claim  his  per  diem  but  in 
one  case.    Parker  r.  Cartzler,  4. 

Where  a  witness  swore  to  certain  items  charged,  of  which  he  had  no  per- 
sonal knowledge,  his  statement  was  overruled.  Ooodhue  v.  BarUett, 
186. 

A  witness,  to  entitle  him  to  his  per  diem  against  the  losing  party,  must 
have  been  sunmioned  by  the  marshal  or  his  deputy.  Dre^kiil  v.  Parish, 
213. 

A  witness  may  be  summoned,  if  within  one  hundred  miles  of  the  place  of 
holding  court,  though  he  be  beyond  the  limits  of  the  district.    &. 

A  subpoena  runs  throughout  the  district.    Jb. 

Where  a  person  is  summoned  as  a  juror,  and,  at  the  same  term,  is  subpoe- 
naed by  the  United  States  as  a  witness,  and  attends  in  obedience  to 
each  process,  and,  according  to  the  practice  of  the  court,  makes  affidavit 
of  such  attendance,  he  is  entitled  to  compensation  for  each  service.  Ed- 
toarde  v.  Bond,  300. 

And  upon  the  facts  being  shown  by  petition,  and  admitbed  by  the  mar- 
sh{il,  a  rule  absolute  was  entered,  directing  the  piarshal  to  pay  the 
amount.    76. 
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Slarea.    Statute  of  a  State.    Surety.    Trealy.   TiwuBuiy  Department  Tide. 

SLAVES. 

Slavery  is  a  miuiicipal  legulatioa ;  is  local,  and  caimot  eziat  without  tlie 
authority  of  law.  But  it  need  not  be  shown  that  it  was  created  by  ez* 
press  enactment.  It  may  exist  fhHn  long  recognized  rights,  ooonter- 
yened  by  no  legislatiYe  action.    MUlery,  MeQmoTff,  469. 

STATUTE  OP  A  STATE. 

A  State  has  no  power  oyer  the  public  lands  withia  its  limits.    3\tfiwr  t. 

Baptitt  Mittumary  Union,  344. 
When  the  State  of  Michigan  was  admitted  into  the  Union,  it  assented  to  a 

compact,  which  inhibited  the  exercise  of  thia  power.    A. 

SURETY. 

A  surety  on  a  Surreyor  General's  bond  is  bound  for  the  faithful  perform- 
ance of  duties  under  the  instntetioB  of  the  executire.     U.  State$  t.  ' 

TREATY. 

A  treaty  is  the  supreme  law  of  the  land  only,  when  the  treaty-making 
power  can  cany  it  into  effect  Turner  y.  Baptist  Jtfttstonary  Union,  344. 

A  treaty  which  stipulates  for  the  payment  of  money,  undertakes  to  do 
that  which  the  treaty-making  power  cannot  do,  therefore  such  a  treaty 
without  the  sanction  of  Congress,  is  not  the  supreme  law  of  the 
land.    75. 

And  in  this  action  the  Representatiyes  and  Senators  act  on  their  own 
judgment  and  responsibility,  and  not  on  the  judgment  and  responsibil- 
ity of  the  treaty-making  power,    lb. 

No  act  of  any  part  of  the  government  can  be  held  to  be  a  law  which  has 
not  all  the  sanctions  to  make  it  a  law.    lb. 

Where,  in  a  treaty,  160  acres  of  land  was  reserved  to  be  sold,  in  order  to 
pay  over  the  proceeds  of  the  sale  to  those  entitled  to  them,  is  a  with- 
drawal of  the  land  from  appropriation.    1  b. 

TREASURY  DEPARTMENT. 

The  treasury  department  cannot  enlaige  the  duties  of  a  Surveyor  General ; 
but  where  his  district  depends  upon  the  construction  of  various  acts  of 
Congress,  and  these  acta  have  been  uniformly  construed  one  way,  which 
Congress  have  sanctioned,  it  is  conclusive  on  the  judiciary.    U.  Stata 

TITLE. 

A  title  by  deed  implies  a  contract,  between  competent  parties.  A  deed  to 
a  person  having  no  existence  is  generally  inoperative,  and  passes  no 
title  from  the  grantor.    Runel  v.  Topping ^  194. 

The  modem  authorities  regard  a  mortgage  merely  as  a  security  for  the 
debt,  and  until  sale  the  title  to  the  mortgaged  property  is  in  Uie  mort- 
gagor, subject  to  the  incumbrance.    lb. 
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Title.    Trespass  on  Public  Lands.    IJsuiy.    W^ill. 

TITLE'-'Coniinued, 

A  religious  association  assuming  the  name  of  the  "  Separatist  Society  of 
Zoar/'  being  unincorporated,  cannot  hold  property  in  the  name  assimied. 
Ooe$de  y.  BimeUr,  223. 

Kor  can  the  directors  and  their  successors  in  office,  appointed  by  the  so- 
ciety, hold  it,  as  the  law  recognizes  in  them  no  succession.    Jb. 

But  the  conveyance  of  land  to  an  individual  and  his  heirs,  for  the  use  of 
the  society,  constitutes  him  the  trustee,  and  the  members  the  cestui  que 
trusts.    Jb. 

Where  land  has  been  paid  for  by  the  proceeds  of  the  joint  labor  of  a  com- 
munity, each  individual,  unless  the  contrary  be  made  to  appear,  will 
be  presumed  to  have  an  equal  interest  in  the  land.    Jb. 

TRESPASS  ON  PUBLIC  LANDS. 

When  full  reparation  was  made  for  a  trespass  on  the  public  lands,  by 
purchasing  the  land  in  part,  and  by  paying  the  purchaser  of  the  other 
part,  for  the  trees  cut  on  it,  a  nominal  fine  only  was  imposed.  U.  States 
V.  Murray,  207. 

The  trespasser  seemed  to  have  had  no  intention  of  defrauding  Uie  pub- 
lic,   lb. 

To  bring  a  case  within  the  2d  sec .  of  the  act  of  Oongress  of  the  2d  March, 
1831,  entitled  an  act  to  provide  for  the  punishment  of  ofifonses  c<Hnmitted 
in  cutting,  destroying,  or  removing  live  oalc  and  ether  timber  or  trees  for 
naval  purposes,  the  libel  must  allege  that  the  timber  transported  by  the 
vessel,  <fec.,  to  incur  a  forfeiture,  was  done  knowingly  by  the  master,  Ac, 
taken  from  lands  reserved  for  naval  purposes,  or  that  the  timber  so  trans- 
ported, was  cut  on  lands  of  the  United  States,  not  so  reserved,  and  was 
live  oak  or  red  cedar.  U.  States  v.  The  Sehtwner  Helena,  273. 
USURY. 

It  is  not  usury,  when  the  writings  are  not  executed  at  the  time  of  the  con- 
tract, to  charge  interest  from  that  date.    U,  States  v.  WiUiams,  133. 
WILL. 

In  1812,  a  Citizen  of  Kentucky  made  his  will,  in  which  he  said  :  "  I  give 
and  bequeath  every  part  of  my  estate,  of  every  kind  whatsoever,  to  be 
equally  divided  (by  sale  or  otherwise,  as  may  be  deemed  best),  be- 
tween my  loving  wife,  and  my  children,  not  heretofore  named,  and 
their  heirs  forever,  having  particular  regard  to  the  education  of  my  chil- 
dren; not  as  yet  educated."  His  wife,  two  of  his  sons,  and  son-in-law, 
were  named  in  the  will  as  executors.  The  wife  only  took  out  letters 
testamentary.    Dunlap  v.  Pyle,  322. 

The  above  will  did  not  authorize  the  executors  to  divide  or  sell  the  real 
property  in  Ohio.    lb. 

Especially  it  did  not  authorize  the  husband  of  the  widow,  to  whom  she 
was  afterward  married,  to  sell  and  convey  these  lands  as  agent.    B. 
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WOl.    Witness. 


WILL—Continued, 

The  sale  made  b  j  him,  and  the  deeds  he  executed,  are  Toid.    16. 

The  devisees  being  non-residents,  the  statnte  of  the  limitationB  does  not 
ran  against  them,  except  against  John  Boyce,  who  was  within  the  State 
when  the  land  was  sold.    Jb, 

A  right  which  subseqnentlj  fell  to  him;  on  the  death  of  a  brother  and 
sister,  is  not  barred.    lb, 
WITNESS. 

A  witness,  by  a  rule  of  court,  is  authorised  to  claim  his  per  diem  bat  in 
one  case.    Parker  ▼.  Carizler,  4. 

Where  a  witness  swore  to  certain  items  charged,  of  which  he  had  no  per- 
sonal knowledge,  his  statement  was  orerruled.  Goodhue  y.  BartUtt, 
186. 

A  witness,  to  entitle  him  to  his  per  diem  against  the  losing  party,  must 
have  been  summoned  by  the  marshal  or  his  deputy.  DreaikiU  t.  ParUk, 
213. 

A  witness  may  be  summoned,  if  within  one  hundred  miles  of  the  place  of 
holding  court,  though  he  be  beyond  the  limits  of  the  district.    lb. 

A  subpoena  runs  throughout  the  district.    Jb. 

Where  a  person  is  summoned  as  a  juror,  and,  at  Uie  same  tenn,  is  subpoe- 
naed by  the  United  States  as  a  witness,  and  attends  in  obedience  to 
each  process,  and,  according  to  the  practice  of  the  court,  makes  affidavit 
of  such  attendance,  he  is  entitled  to  compensation  for  each  service.  Ed- 
warde  y.  Bond,  300. 

And  upon  the  facts  being  shown  by  petition,  and  admitted  by  the  mar- 
sh|il,  a  rule  absolute  was  entered,  directing  the  marshal  to  pay  the 
amount    Jb. 
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